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COMMENTARIES 


ON  THE 


LAWS  of  ENGLAND. 


Book  the  second. 

Of  the  RIGHTS  of  THINGS, 

Chapter  the  first. 

Of  PROPERTY,  in  general. 


p,mmm  ■ — H  E  former  book  of  thefe  commentaries  having 
treated  at  large  of  the  jura  perfonarum ,  or  fuch 
B  rights  and  duties  as  are  annexed  to  the  perfons  of 
Mk  men,  the  objects  of  our  enquiry  in  this  fecond  book 
will  be  the  jura  rerum ,  or,  thofe  rights  which  a  man  may  ac¬ 
quire  in  and  to  fuch  external  things  as  are  unconnected  with  his 
perfon.  Thefe  are  what  the  writers  on  natural  law  ftile  the  rights 
of  dominion,  or  property,  concerning  the  nature  and  original  of 
which  1  fhall  firft  premife  a  few  obfervations,  before  I  proceed  to 
diftribute  and  confide  r  it’s  feveral  objects, 
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The  Rights 


Book  II. 


T  ii  e  R  e  is  nothing  which  fo  generally  ftrikes  the  imagination, 
and  engages  the  aftedtions  of  mankind,  as  the  right  of  property; 
or  that  foie  and  defpotic  dominion  which  one  man  claims  and  ex- 
ercifes  over  the  external  things  of  the  world,  in  total  exclufion  of 
the  right  of  any  other  individual  in  the  univerfe.  And  yet  there 
are  very  few  that  will  give  themfelves  the  trouble  to  conhder  the 
original  and  foundation  of  this  right.  Pleafed  as  we  are  with  the 
poffeffion,  we  feem  afraid  to  look  back  to  the  means  by  which  it 
was  acquired,  as  if  fearful  of  fome  defedt  in  our  title ;  or  at  beft 
we  reft  fatisfed  with  the  decifion  of  the  laws  in  our  favour,  with¬ 
out  examining  the  reafon  or  authority  upon  which  thofe  laws 
have  been  built.  We  think  it  enough  that  our  title  is  derived  by 
the  grant  of  the  former  proprietor,  by  defcent  from  our  ancef- 
tors,  or  by  the  laft  will  and  teftament  of  the  dying  owner;  not 
caring  to  refledl:  that  (accurately  and  ftri&ly  fpeaking)  there  is  no 
foundation  in  nature  or  in  natural  law,  why  a  fet  of  words  upon 
parchment  fhould  convey  the  dominion  of  land ;  why  the  fon 
fhould  have  a  right  to  exclude  his  fellow  creatures  from  a  deter¬ 
minate  fpot  of  ground,  becaufe  his  father  had  done  fo  before 
him  ;  or  why  the  occupier  of  a  particular  held  or  of  a  jewel, 
when  lying  on  his  death-bed  and  no  longer  able  to  maintain 
pofteflion,  fhould  be  entitled  to  tell  the  reft  of  the  world  which 
of  them  fhould  enjoy  it  after  him.  Thefe  enquiries,  it  muft  be 
owned,  would  be  ufelefs  and  even  troublefome  in  common  life. 
It  is  well  if  the  mafs  of  mankind  will  obey  the  laws  when  made, 
without  fcrutinizing  too  nicely  into  the  reafons  of  making  them. 
But,  when  law  is  to  be  confidered  not  only  as  matter  of  pra<ft  ice, 
but  alfo  as  a  rational  fcience,  it  cannot  be  improper  or  ufelefs 
to  examine  more  deeply  the  rudiments  and  grounds  of  thefe  po- 
fitive  conftitutions  of  fociety. 

In  the  beginning  of  the  world,  we  are  informed  by  holy 
writ,  the  all-bountiful  creator  gave  to  man  **  dominion  over  all 
“  the  earth  j  and  over  the  ffth  of  the  fea,  and  over  the  fowl  of 
“  the  air,  and  over  every  living  thing  that  moveth  upon  the 

“  earth  V* 
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«  earth  V'  This  is  the  only  true  and  folid  foundation  of  man’s 
dominion  over  external  things,  whatever  airy  metaphyfical  no¬ 
tions  may  have  been  darted  by  fanciful  writers  upon  this  fubjedt. 
The  earth  therefore,  and  all  things  therein,  are  the  general  pro¬ 
perty  of  all  mankind,  exclufive  of  other  beings,  from  the  imme¬ 
diate  gift  of  the  creator.  And,  while  the  earth  continued  bare  of 
inhabitants,  it  is  reafonable  to  fuppofe,  that  all  was  in  common 
among  them,  and  that  every  one  took  from  the  public  dock  to 
his  own  ufe  fuch  things  as  his  immediate  neceffities  required. 

These  general  notions  of  property  were  then  fufficient  to 
anfwer  all  the  purpofes  of  human  life  ;  and  might  perhaps  dill 
have  anfwered  them,  had  it  been  poffible  for  mankind  to  have 
remained  in  a  date  of  primaeval  fimplicity  :  as  may  be  colledted 
from  the  manners  of  many  American  nations  when  fird  difco- 
vered  by  the  Europeans ;  and  from  the  antient  method  of  living 
among  the  drd  Europeans  themfelves,  if  we  may  credit  either 
the  memorials  of  them  preferved  in  the  golden  age  of  the  poets, 
or  the  uniform  accounts  given  by  hidorians  of  thofe  times, wherein 
t(  erant  omnia  communia  et  indivifa  omnibus ,  veluti  unum  cun&is  pa~ 
“  trmonium  ejj'et  b.”  Not  that  this  communion  of  goods  feems 
ever  to  have  been  applicable,  even  in  the  earlied  ages,  to  ought 
but  the  fubfance  of  the  thing ;  nor  could  be  extended  to  the  ufe 
of  it.  For,  by  the  law  of  nature  and  reafon,  he  who  fird  began 
to  ufe  it,  acquired  therein  a  kind  of  tranfient  property,  that  laded 
fo  long  as  he  was  ufing  it,  and  no  longer  c :  or,  to  fpeak  with 
greater  precifion,  the  right  of  poffedion  continued  for  the  fame 
time  only  that  the  aEi  of  poffedion  laded.  Thus  the  ground  was 
in  common,  and  no  part  of  it  was  the  permanent  property  of  any 
man  in  particular  :  yet  whoever  was  in  the  occupation  of  any 
determinate  fpot  of  it,  for  red,  for  (hade,  or  the  like,  acquired 
for  the  time  a  fort  of  ownerfhip,  from  which  it  would  have  been 
unjud,  and  contrary  to  the  law  of  nature,  to  have  driven  him  by 
force  ;  but  the  indant  that  he  quitted  the  ufe  or  occupation  of  it, 

a  Gen.  I.  28.  c  Barbeyr.  Puff.  1.  4.  c.  4. 
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another  might  feife  it  without  injuftice.  Thus  alfo  a  vine  or  other 
tree  might  be  faid  to  be  in  common,  as  all  men  were  equally  en¬ 
titled  to  it’s  produce  ,  and  yet  any  private  individual  might  gain 
the  foie  property  of  the  fruit,  which  he  had  gathered  for  his  own 
repaft.  A  dodrine  well  illuftrated  by  Cicero,  who  compares  the 
world  to  a  great  theatre,  which  is  common  to  the  public,  and  yet 
the  place  which  any  man  has  taken  is  for  the  time  his  own  d„ 

But  when  mankind  increafed  in  number,  crafty  and  ambi¬ 
tion,  it  became  neceffary  to  entertain  conceptions  of  more  per¬ 
manent  dominion  s  and  to  appropriate  to  individuals  not  the  im¬ 
mediate  ufs  only,  but  the  very  fiibjlance  of  the  thing,  to  be  ufecL 
Otherwife  innumerable  tumults  muft  have  arifen,  and  the  good 
order  of  the  world  been  continually  broken  and  difturbed,  while 
a  variety  of  perfons  were  driving  who  fhould  get  the  firft  occu¬ 
pation  of  the  fame  thing,  or  difputing  which  of  them  had  ac¬ 
tually  gained  it.  As  human  life  alfo  grew  more  and  more  refined, 
abundance  of  conveniences  were  devifed  to  render  it  more  eafy, 
commodious,  and  agreeable  ,  as,  habitations  for  fhelter  and  fafety, 
and  raiment  for  warmth  and  decency.  But  no  man  would  be  at 
the  trouble  to  provide  either,  fo  long  as  he  had  only  an  ufufruc- 
tuary  property  in  them,  which  was  to  ceafe  the  inftant  that  he 
quitted  pofteflion  $ — if,  as  fooa  as  he  walked  out  of  his  tent,  or 
pulled  off  his  garment,  the  next  ftranger  who  came  by  would 
have  a  right  to  inhabit  the  one,  and  to  wear  the  other.  In  the  cafe 
of  habitations  in  particular,  it  was  natural  to  obferve,  that  even 
the  brute  creation,  to  whom  every,  thing  elfe  was  in  common, 
maintained  a  kind  of  permanent  property  in  their  dwellings,  ef- 
pecially  for  the  protedion  of  their  young ;  that  the  birds  of  the 
air  had  nefts,  and  the  beads  of  the  field  had  caverns,  the  invafion 
of  which  they  efleemed  a  very  flagrant  injuftice,  and  would  fa- 
crifice  their  lives  to  preferve  them.  Hence  a  property  was  foon 
eftablifhed  in  every  man’s  houfe  and  home-ftall ;  which  feem  to 
have  been  originally  mere  temporary  huts  or  moveable  cabins, 

d  Fpuemadmodum  t beat r uni,  cum  commune  fit ,  rede  tamen  did  ptdeft,  ejus  ejfe  eum  locum  quern 
quifque  occupant.  De  Fin.  A3.  c.  20. 
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fuited  to  the  defign  of  providence  for  more  fpeedily  peopling  the 
earth,  and  fuited  to  the  wandering  life  of  their  owners,  before 
any  extenfive  property  in  the  foil  or  ground  was  edablifhed.  And 
there  can  be  no  doubt,  but  that  moveables  of  every  kind  became 
fooner  appropriated  than  the  permanent  fubdantial  foil :  partly 
becaufe  they  were  more  fufceptible  of  a  long  occupancy,  which 
might' be  continued  for  months  together  without  any  fenfible  in¬ 
terruption,  and  at  length  by  ufage  ripen  into  an  edablifhed  right ; 
but  principally  becaufe  few  of  them  could  be  fit  for  ufe,  till  im¬ 
proved  and  meliorated  by  the  bodily  labour  of  the  occupant : 
which  bodily  labour,  bellowed  upon  any  fubjedt  which  before 
lay  in  common  to  all  men,  is  univerlally  allowed  to  give  the  fair- 
ell  and  mod  reafonable  title  to  an  exclufive  property  therein. 

The  article  of  food  was  a  more  immediate  call,  and  there¬ 
fore  a  more  early  conlideration.  Such,  as  were  not  contented  with 
the  fpontaneous  product  of  the  earth,  fought  for  a  more  folid  re- 
frefhment  in  the  flefh  of  beads,  which  they  obtained  by  hunting. 
But  the  frequent  difappointments,  incident  to  that  method  of  pro- 
vifion,  induced  them  to  gather  together  fuch  animals  as  were  of 
a  more  tame  and  fequacious  nature  and  to  edablifh  a  perma¬ 
nent  property  in  their  flocks  and  herds,  in  order  to  fudain  them- 
felves  in  a  lefs  precarious  manner,  partly  by  the  milk  of  the 
dams,  and  partly  by  the  flefh  of  the  young.  The  fupport  of 
thefe  their  cattle  made  the  article  of  water  alfo  a  very  important 
point.  And  therefore  the  book  of  Genefis  (the  mod  venerable 
monument  of  antiquity,  confidered  merely  with  a  view  to  hif- 
tory)  will  furnifh  us  with  frequent  indances  of  violent  conten¬ 
tions  concerning  wells  ;  the  exclufive  property  of  which  appears- 
to  have  been  edablilhed  in  the  fird  digger  or  occupant,  even 
in  fuch  places  where  the  ground  and  herbage  remained  yet  in 
common.  Thus  we  find  Abraham,  who  was  but  a  fojourner,  af- 
ferting  his  right  to  a  well  in  the  country  of  Abimelech,  and  ex¬ 
acting  an  oath  for  his  fecurity,  “  becaufe  he  had  digged  that  wellV* 
And  Ifaac,  about  ninety  years  afterwards,  re-claimed  this  his  fa- 
0  Gen.  21.  30. 
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ther’s  property  ;  and,  after  much  contention  with  the  Philiftines, 
was  futfered  to  enjoy  it  in  peace  f. 

All  this  while  the  foil  and  pafture  of  the  earth  remained  ftill 
in  common  as  before,  and  open  to  every  occupant  :  except  per¬ 
haps  in  the  neighbourhood  of  towns,  where  the  neceftity  of  a 
foie  and  exclufive  property  in  lands  (tor  the  fake  of  agriculture) 
was  earlier  felt,  and  therefore  more  readily  complied  with.  Other- 
wife,  when  the  multitude  of  men  and  cattle  had  confumed  every 
convenience  on  one  fpot  of  ground,  it  was  deemed  a  natural  right 
to  feife  upon  and  occupy  luch  other  lands  as  would  more  eafily 
fupply  their  necelTities.  This  practice  is  ftill  retained  among  the 
wild  and  uncultivated  nations  that  have  never  been  formed  into 
civil  ftates,  like  the  Tartars  and  others  in  the  eaft  ,*  where  the 
climate  itfelf,  and  the  boundlefs  extent  of  their  territory,  con- 
fpire  to  retain  them  ftill  in  the  fame  favage  ftate  of  vagrant  li¬ 
berty,  which  was  univerfal  in  the  earlieft  ages ;  and  which  Ta¬ 
citus  informs  us  continued  among  the  Germans  till  the  decline 
of  the  Roman  empire  g.  We  have  alfo  a  ftriking  example  of  the 
fame  kind  in  the  hiftory  of  Abraham  and  his  nephew  Loth. 
When  their  joint  fubftance  became  fo  great,  that  pafture  and 
other  conveniences  grew  fcarce,  the  natural  confequence  was 
that  a  ftrife  arofe  between  their  fervants ;  fo  that  it  was  no 
longer  practicable  to  dwell  together.  This  contention  Abra¬ 
ham  thus  endeavoured  to  compofe  :  “  let  there  be  no  ftrife, 
“  I  pray  thee,  between  thee  and  me.  Is  not  the  whole  land  be- 
<c  fore  thee  ?  Separate  thyfelf,  I  pray  thee,  from  me.  If  thou 
“  wilt  take  the  left  hand,  then  will  I  go  to  the  right ;  or  if  thou 
“  depart  to  the  right  hand,  then  will  I  go  to  the  left.”  This 
plainly  implies  an  acknowleged  right,  in  either,  to  occupy  what¬ 
ever  ground  he  pleafed,  that  was  not  pre-occupied  by  other  tribes. 
“  And  Lot  lifted  up  his  eyes,  and  beheld  all  the  plain  of  Jordan, 
“  that  it  was  well  watered  every  where,  even  as  the  garden  of  the 
“  Lord.  Then  Lot  chofe  him  all  the  plain  of  Jordan,  and  jour- 
<f  neyed  eaft:;  and  Abraham  dwelt  in  the  land  of  Canaan.” 

f  Gen.  26.  15.  18,  fcsV.  campus,  ut  nemus  placuit.  De  mor.  Germ.  16. 

S  Colunt  difcrcti  et  divcrfi ;  ut  font,  ut  b  Gen.  c.  13.  UPON 
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Upon  the  fame  principle  was  founded  the  right  of  migration, 
or  fending  colonies  to  find  out  new  habitations,  when  the  mother- 
country  was  overcharged  with  inhabitants  which  was  pradlifed 
as  well  by  the  Phaenicians  and  Greeks,  as  the  Germans,  Scy¬ 
thians,  and  other  northern  people.  And,  fo  long  as  it  was  confi¬ 
ned  to  the  Hocking  and  cultivation  of  defart  uninhabited  coun¬ 
tries,  it  kept  ttridtly  within  the  limits  of  the  law  of  nature.  But 
how  far  the  feifing  on  countries  already  peopled,  and  driving  out 
or  maffacring  the  innocent  and  defencelefs  natives,  merely  becaufe 
they  differed  from  their  invaders  in  language,  in  religion,  in  cuf- 
toms,  in  government,  or  in  colour  how  far  fuch  a  conduct  was 
confonant  to  nature,  to  reafon,  or  to  chrifiianity,  deferved  well  to 
be  confidered  by  thofe,  who  have  rendered  their  names  immortal 
by  thus  civilizing  mankind. 

A  s  the  world  by  degrees  grew  more  populous,  it  daily  became 
more  difficult  to  find  out  new  fpots  to  inhabit,  without  encroach¬ 
ing  upon  former  occupants  ;  and,  by  conttantly  occupying  the 
fame  individual  fpot,  the  fruits  of  the  earth  were  confumed,  and 
it's  fpontaneous  produce  deffroyed,  without  any  provifion  for  a 
future  fupply  or  fucceffion.  It  therefore  became  neceffary  to  pur- 
fue  fome  regular  method  of  providing  a  conttant  lubfittence  ;  and 
this  neceffity  produced,  or  at  leaf;  promoted  and  encouraged,  the 
art  of  agriculture.  And  the  art  of  agriculture,  by  a  regular  con¬ 
nexion  and  confequence,  introduced  and  ettabliffied  the  idea  of  a 
more  permanent  property  in  the  foil,  than  had  hitherto  been  re¬ 
ceived  and  adopted.  It  was  clear  that  the  earth  would  not  pro¬ 
duce  her  fruits  in  fufficient  quantities,  without  the  affiftance  of 
tillage  :  but  who  would  be  at  the  pains  of  tilling  it,  if  another 
might  watch  an  opportunity  to  feife  upon  and  enjoy  the  product 
of  his  induttry,  art,  and  labour  ?  Had  not  therefore  a  feparate 
property  in  lands,  as  well  as  moveables,  been  vetted  in  fome  in¬ 
dividuals,  the  world  mutt  have  continued  a  forett,  and  men  have 
been  mere  animals  of  prey ;  which,  according  to  fome  philofo- 
phers,  is  the  genuine  ttate  of  nature.  Whereas  now  (fogracioully 
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has  providence  interwoven  our  duty  and  our  happinefs  together) 
the  refult  of  this  very  neceffity  has  been  the  enobling  of  the  human 
fpecies,  by  giving  it  opportunities  of  improving  it’s  rational  fa¬ 
culties,  as  well  as  of  exerting  it’s  natural.  NecefTity  begat  pro¬ 
perty  ;  and,  in  order  to  infure  that  property,  recourfe  was  had  to 
civil  fociety,  which  brought  along  with  it  a  long  train  of  infepa- 
rable  concomitants ;  Hates,  government,  laws,  punifhments  and 
the  public  exercife  of  religious  duties.  Thus  connected  together, 
it  was  found  that  a  part  only  of  fociety  was  fufficient  to  provide, 
by  their  manual  labour,  for  the  neceflary  fubfiftence  of  all  $  and' 
leifure  was  given  to  others  to  cultivate  the  human  mind,  to  invent 
ufeful  arts,  and  to  lay  the  foundations  of  fcience. 

The  only  quertion  remaining  is,  how  this  property  became 
actually  vetted  ;  or  what  it  is  that  gave  a  man  an  exclufive  right 
to  retain  in  a  permanent  manner  that  fpecific  land,  which  before 
belonged  generally  to  every  body,  but  particularly  to  nobody. 
And,  as  we  before  obferved  that  occupancy  gave  the  right  to  the 
temporary  ufe  of  the  foil,  fo  it  is  agreed  upon  all  hands  that  oc- ' 
cupancy  gave  alfo  the  original  right  to  the  permanent  property  in 
the  J'ubJlance  of  the  earth  itfelf ;  which  excludes  every  one  elfe 
but  the  owner  from  the  ufe  of  it.  There  is  indeed  fome  diffe¬ 
rence  among  the  writers  on  natural  law,  concerning  the  reafon 
why  occupancy  fhould  convey  this  right,  and  invert  one  with  this 
abfolute  property  :  Grotius  and  Puffendorf  infitting,  that  this 
right  of  occupancy  is  founded  upon  a  tacit  and  implied  afient  of 
all  mankind,  that  the  firrt  occupant  fhould  become  the  owner ; 
and  Barbeyrac,  Titius,  Mr  Locke,  and  others,  holding,  that  there 
is  no  fuch  implied  alfent,  neither  is  it  neceflary  that  there  fhould 
be  ;  for  that  the  very  aft  of  occupancy,  alone,  being  a  degree  of 
bodily  labour,  is  from  a  principle  of  natural  jurtice,  without  any 
confent  or  compaft,  fufficient  of  itfelf  to  gain  a  title.  A  diipute 
that  favours  too  much  of  nice  and  fcholartic  refinement !  How¬ 
ever,  both  fides  agree  in  this,  that  occupancy  is  the  thing  by 
which  the  title  was  in  faft  originally  gained  ;  every  man  feifing 
to  his  own  continued  ufe  fuch  fpots  of  ground  as  he  found  mort 
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agreeable  to  his  own  convenience,  provided  he  found  them  un¬ 
occupied  by  any  one  elfe. 

Property,  both  in  lands  and  moveables,  being  thus  origi¬ 
nally  acquired  by  the  firft  taker,  which  taking  amounts  to  a  de¬ 
claration  that  he  intends  to  appropriate  the  thing  to  his  own  ufe, 
it  remains  in  hftn,  by  the  principles  of  univerfal  law,  till  fuch 
time  as  he  does  fome  other  a 61  which  ffiews  an  intention  to 
abandon  it :  for  then  it  becomes,  naturally  fpeaking,  publici juris 
once  more,  and  is  liable  again  to  be  appropriated  by  the  next  oc¬ 
cupant.  So  if  one  is  pofiefled  of  a  jewel,  and  calls  it  into  the 
fea  or  a  public  highway,  this  is  fuch  an  exprefs  dereli&ion,  that 
a  property  will  be  veiled  in  the  firft  fortunate  finder  that  will  feife 
it  to  his  own  ufe.  But  if  he  hides  it  privately  in  the  earth,  or 
other  fecret  place,  and  it  is  difcovered,  the  finder  acquires  no 
property  therein  ;  for  the  owner  hath  not  by  this  a6t  declared 
any  intention  to  abandon  it,  but  rather  the  contrary  :  and  if  he 
lofes  or  drops  it  by  accident,  it  cannot  be  collected  from  thence, 
that  he  defigned  to  quit  the  pofteffion  j  and  therefore  in  fuch 
cafe  the  property  ftill  remains  in  the  lofer,  who  may  claim  it 
again  of  the  finder.  And  this,  we  may  remember,  is  the  doc¬ 
trine  of  the  law  of  England,  with  relation  to  treafure  trove  *. 

But  this  method,  of  one  man’s  abandoning  his  property, 
and  another’s  feifing  the  vacant  pofteffion,  however  well  founded 
in  theory,  could  not  long  fubfift  in  faft.  It  was  calculated 
merely  for  the  rudiments  of  civil  fociety,  and  neceftarily  cea- 
fed  among  the  complicated  interefts  and  artificial  refinements  of 
polite  and  eftablilhed  governments.  In  thefe  it  was  found,  that 
what  became  inconvenient  or  ufelefs  to  one  man  was  highly  con¬ 
venient  and  ufeful  to  another ;  who  was  ready  to  give  in  ex¬ 
change  for  it  fome  equivalent,  that  was  equally  defirable  to  the 
former  proprietor.  Thus  mutual  convenience  introduced  com¬ 
mercial  traffic,  and  the  reciprocal  transfer  of  property  by  lale, 
grant,  or  conveyance  :  which  may  be  confidered  either  as  a  con- 

1  See  book  T.  pag.  285. 
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tinuance  of  the  original  poffefiion  which  the  firft  occupant  had  y 
or  as  an  abandoning  of  the  thing  by  the  prefent  owner,  and  an 
immediate  fucceflive  occupancy  of  the  fame  by  the  new  proprie¬ 
tor.  The  voluntary  dereliction  of  the  owner,  and  delivering  the 
pofTefTion  to  another  individual,  amount  to  a  transfer  of  the  pro¬ 
perty  the  proprietor  declaring  his  intention  no  longer  to  occupy 
the  thing  himfelf,  but  that  his  own  right  of  occupancy  fhall  be 
vefted  in  the  new  acquirer.  Or,  taken  in  the  other  light,  if  I 
agree  to  part  with  an  acre  of  my  land  to  Titius,  the  deed  of 
conveyance  is  an  evidence  of  my  having  abandoned  the  property, 
and  Titius,  being  the  only  or  firft  man  acquainted  with  fuch  my 
intention,  immediately  fteps  in  and  feifes  the  vacant  poffelfion  : 
thus  the  confent  expreffed  by  the  conveyance  gives  Titius  a  good 
right  againft  me  and  poffeflion,  or  occupancy,  confirms  that 
right  againfl  all  the  world  befides.. 

The  mofl  univerfal  and  effectual  way,  of  abandoning  pro¬ 
perty,  is  by  the  death  of  the  occupant :  when,  both  the  aCtual 
polTeffion  and  intention  of  keeping  poffeflion  ceafing,  the  pro¬ 
perty,  which  is  founded  upon  fuch  poffeffion  and  intention,  ought 
alfo  to  ceafe  of  courfe.  For,  naturally  fpeaking,  the  inflant  a 
man  ceafes  to  be,  he  ceafes  to  have  any  dominion  :  elfe,  if  he 
had  a  right  to  difpofe  of  his  acquifitions  one  moment  beyond  his 
life,  he  would  alfo  have  a  right  to  direCt  their  difpofal  for  a  mil¬ 
lion  of  ages  after  him  5  which  would  be  highly  abfurd  and  in¬ 
convenient.  All  property  muft  therefore  ceafe  upon  death,  con- 
hdering  men  as  abfolute  individuals,  and  unconnected  with  civil 
fociety  :  for  then,  by  the  principles  before  eftablifhed,  the  next 
immediate  occupant  would  acquire  a  right  in  all  that  the  deceafed 
poffefTed.  But  as,  under  civilized  governments  which  are  calcu¬ 
lated  for  the  peace  of  mankind,  fuch  a  conflitution  would  be 
productive  of  endlefs  difturbances,  the  univerfal  law  of  almoft 
every  nation  (which  is  a  kind  of  fecondary  law  of  nature)  has 
either  given  the  dying  perfon  a  power  of  continuing  his  property, 
by  difpofing  of  his  poffeffions  by  will ;  or,  in  cafe  he  negleCts  to 
difpofe  of  it,  or  is  not  permitted  to  make  any  difpofition  at  all, 
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the  municipal  law  of  the  country  then  fleps  in,  and  declares  who 
fliall  be  the  fucceffor,  reprefentative,  or  heir  of  the  deceafed  ; 
that  is,  who  alone  fhall  have  a  right  to  enter  upon  this  vacant 
poffeflion,  in  order  to  avoid  that  confufion,  which  it’s  becoming 
again  common  would  occafionj.  And  farther,  in  cafe  no  tefla- 
ment  be  permitted  by  the  law,  or  none  be  made,  and  no  heir-  can 
be  found  fo  qualified  as  the  law  requires,  flill,  to  prevent  the  ro- 
bull  title  of  occupancy  from  again  taking  place,  the  dodtrine  of 
efcheats  is  adopted  in  almofl  every  country ;  whereby  the  fove- 
reign  of  the  flate,  and  thofe  who  claim  under  his  authority,  are 
the  ultimate  heirs,  and  fucceed  to  thofe  inheritances,  to  which 
no  other  title  can  be  formed. 

Th  e  right  of  inheritance,  or  defcent  to  the  children  and  re¬ 
lations  of  the  deceafed,  feems  to  have  been  allowed  much  earlier 
than  the  right  of  deviling  by  teftament.  We  are  apt  to  conceive 
at  firfl  view  that  it  has  nature  on  it’s  fide ;  yet  we  often  miflake 
for  nature  what  we  find  eflablifhed  by  long  and  inveterate  cuflom. 
It  is  certainly  a  wife  and  effectual,  but  clearly  a  political,  eflablifh- 
ment;  fince  the  permanent  right  of  property,  veiled  in  the  an- 
ceftor  himfelf,  was  no  natural ,  but  merely  a  civil,  right.  It  is 
true,  that  the  tranfmiflion  of  one's  poffeflions  to  poflerity  has  an 
evident  tendency  to  make  a  man  a  good  citizen  and  a  ufeful  mem¬ 
ber  of  fociety  :  it  fets  the  paffions  on  the  fide  of  duty,  and 
prompts  a  man  to  deferve  well  of  the  public,  when  he  is  furc 
that  the  reward  of  his  fervices  will  not  die  with  himfelf,  but  be 
tranfmitted  to  thofe  with  whom  he  is  connected  by  the  deareft 
and  moll  tender  affe&ions.  Yet,  reafonable  as  this  foundation  of 
the  right  of  inheritance  may  feem,  it  is  probable  that  it’s  imme¬ 
diate  original  arofe  not  from  fpeculations  altogether  fo  delicate  and 
refined  ;  and,  if  not  from  fortuitous  circumflances,  at  leafl  from 
a  plainer  and  more  fimple  principle.  A  man's  children  or  neared: 
relations  are  ufually  about  him  on  his  death-bed,  and  are  the 

i  It  is  principally  to  prevent  any  vacancy  the  death  of  either  the  inheritance  does  not 
of  pofleflion,  that  the  civil  law  confiders  fo  properly  defeend,  as  continue  in  the 
father  and  fon  as  one  perfon  j  fo  that  upon  hands  of  the  furvivor.  Ff  28.  2.  1 1. 
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earlieft  witnefles  of  his  deceafe.  They  became  therefore  gene¬ 
rally  the  next  immediate  occupants,  till  at  length  in  procefs  of 
time  this  frequent  ufage  ripened  into  general  law.  And  therefore 
alfo  in  the  earlieft  ages,  on  failure  of  children,  a  man’s  fervants 
born  under  his  roof  were  allowed  to  be  his  heirs ;  being  imme¬ 
diately  on  the  fpot  when  he  died.  For  we  find  the  old  patriarch 
Abraham  exprellly  declaring,  that  “  fince  God  had  given  him  no 
“  feed,  his  fteward  Eliezer,  one  born  in  his  houfe,  was  his  heir  k.” 

While  property  continued  only  for  life,  teftaments  were  ufe- 
lefs  and  unknown  ;  and,  when  it  became  inheritable,  the  inherit¬ 
ance  was  long  indefeafible,  and  the  children  or  heirs  at  law  were 
incapable  of  exclufion  by  will.  Till  at  length  it  was  found,  that 
fo  ftri&  a  rule  of  inheritance  made  heirs  difobedient  and  head- 
ftrong,  defrauded  creditors  of  their  juft  debts,  and  prevented 
many  provident  fathers  from  dividing  or  charging  their  eftates  as 
the  exigence  of  their  families  required.  This  introduced  pretty 
generally  the  right  of  difpofing  one’s  property,  or  a  part  of  it, 
by  tefiament •,  that  is,  by  written  or  oral  inftrudions  properly  wit- 
nejfed  and  authenticated,  according  to  the  pleafure  of  the  deceafed  ; 
which  we  therefore  emphatically  ftile  his  will.  This  was  efta- 
blifhed  in  fome  countries  much  later  than  in  others.  With  us  in 
England,  till  modern  times,  a  man  could  only  difpofe  of  one 
third  of  his  moveables  from  his  wife  and  children  :  and,  in  ge¬ 
neral,  no  will  was  permitted  of  lands  till  the  reign  of  Henry  the 
eighth  ;  and  then  only  of  a  certain  portion  :  for  it  was  not  till 
after  the  reftoration  that  the  power  of  devifing  real  property  be¬ 
came  fo  univerfal  as  at  prefen t. 

Wills  therefore  and  teftaments,  rights  of  inheritance  and 
fuccefiions,  are  all  of  them  creatures  of  the  civil  or  municipal 
laws,  and  accordingly  are  in  all  refpeds  regulated  by  them  ;  every 
diftind  country  having  different  ceremonies  and  requifites  to  make 
a  teftament  completely  valid  :  neither  does  any  thing  vary  more 
than  the  right  of  inheritance  under  different  national  eftablifh- 
k  Gen.  15.  3. 
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ments.  In  England  particularly,  this  diverfity  is  carried  to  fuch 
a  length,  as  if  it  had  been  meant  to  point  out  the  power  of 
the  laws  in  regulating  the  fucceftion  to  property,  and  how  fu¬ 
tile  every  claim  mull  be  that  has  not  it’s  foundation  in  the  po- 
fttive  rules  of  the  ftate.  In  perfonal  eftates  the  father  may  fuc- 
ceed  to  his  children  ;  in  landed  property  he  never  can  be  their 
immediate  heir,  by  any  the  remoteft  pofiibility  :  in  general  only 
the  eldeft  fon,  in  fome  places  only  the  youngeft,  in  others  all 
the  Ions  together,  have  a  right  to  fucceed  to  the  inheritance  :  in 
real  eftates  males  are  preferred  to  females,  and  the  eldeft  male 
will  ufually  exclude  the  reft ;  in  the  divifion  of  perfonal  eftates, 
the  females  of  equal  degree  are  admitted  together  with  the  males, 
and  no  right  of  primogeniture  is  allowed. 

This  one  confideration  may  help  to  remove  the  fcruples  of 
many  well-meaning  perfons,  who  fet  up  a  miftaken  confcience  in 
oppofttion  to  the  rules  of  law.  If  a  man  difinherits  his  fon,  by 
a  will  duly  executed,  and  leaves  his  eftate  to  a  ftranger,  there 
are  many  who  confider  this  proceeding  as  contrary  to  natural  jus¬ 
tice  :  while  others  fo  fcrupuloufly  adhere  to  the  fuppofed  inten¬ 
tion  of  the  dead,  that  if  a  will  of  lands  be  attefted  by  only  two 
witneftes  inftead  of  three,  which  the  law  requires,  they  are  apt 
to  imagine  that  the  heir  is  bound  in  confcience  to  relinquifh  his 
title  to  the  devifee.  But  both  of  them  certainly  proceed  upon 
very  erroneous  principles  :  as  if,  on  the  one  hand,  the  fon  had 
by  nature  a  right  to  fucceed  to  his  father’s  lands  ;  or  as  if,  on 
the  other  hand,  the  owner  was  by  nature  intitled  to  direct  the 
fucceflion  of  his  property  after  his  own  deceafe.  Whereas  the 
law  of  nature  fuggefts,  that  on  the  death  of  the  pofteftor  the  ef¬ 
tate  ftiould  again  become  common,  and  be  open  to  the  next  oc¬ 
cupant,  unlefs  otherwife  ordered  for  the  fake  of  civil  peace  by  the 
politive  law  of  fociety.  The  pofitive  law  of  fociety,  which  is 
with  us  the  municipal  law  of  England,  diredts  it  to  veft  in  fuch. 
perfon  as  the  laft  proprietor  ftiall  by  will,  attended  with  certain 
requifites,  appoint;  and,  in  defedt  of  fuch  appointment,  to  go¬ 
to  fome  particular  perfon,  who,  from  the  refult  of  certain  local 
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conditutions,  appears  to  be  the  heir  at  law.  Hence  it  follows, 
that,  where  the  appointment  is  regularly  made,  there  cannot  be 
a  ihadow  of  right  in  any  one  but  the  perfon  appointed  :  and, 
where  the  necelfary  requifites  are  omitted,  the  right  of  the  heir 
is  equally  drong  and  built  upon  as  folid  a  foundation,  as  the  right 
of  the  divifee  would  have  been,  fuppofing  fuch  requilites  were 
obferved. 

But,  after  all,  there  are  fome  few  things,  which  notwith- 
Handing  the  general  introdu&ion  and  continuance  of  property, 
muft  Hill  unavoidably  remain  in  common ;  being  fuch  wherein 
nothing  but  an  ufufru&uary  property  is  capable  of  being  had  ; 
and  therefore  they  Hill  belong  to  the  firH  occupant,  during  the 
time  he  holds  poffeHion  of  them,  and  no  longer.  Such  (among 
others)  are  the  elements  of  light,  air,  and  water;  which  a  man 
may  occupy  by  means  of  his  windows,  his  gardens,  his  mills, 
and  other  conveniences  :  fuch  alfo  are  the  generality  of  thofe 
animals  which  are  faid  to  be  ferae  naturae ,  or  of  a  wild  and  un- 
tameable  difpofition  ;  which  any  man  may  feife  upon  and  keep 
for  his  own  ufe  or  pleafure.  All  thefe  things,  fo  long  as  they  re¬ 
main  in  poHeffion,  every  man  has  a  right  to  enjoy  without  dif- 
turbance  ;  but  if  once  they  efcape  from  his  cuHody,  or  he  vo¬ 
luntarily  abandons  the  ufe  of  them,  they  return  to  the  common 
Hock,  and  any  man  elfe  has  an  equal  right  to  feife  and  enjoy  them 
afterwards. 

Aga  i  N  ;  there  are  other  things,  in  which  a  permanent  pro¬ 
perty  may  fubfiH,  not  only  as  to  the  temporary  ufe,  but  alfo  the 
folid  fubfiHance  ;  and  which  yet  would  be  frequently  found  with¬ 
out  a  proprietor,  had  not  the  wifdom  of  the  law  provided  a  re¬ 
medy  to  obviate  this  inconvenience.  Such  are  foreHs  and  other 
wade  grounds,  which  were  omitted  to  be  appropriated  in  the 
general  didribution  of  lands  :  fuch  alfo  are  wrecks,  edrays,  and 
that  fpecies  of  wild  animals,  which  the  arbitrary  conditutions  of 
pofitive  law  have  diHinguifhed  from  the  red  by  the  well-known 
appellation  of  game.  With  regard  to  thefe  and  fome  others,  as 
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diflurbances  and  quarrels  would  frequently  arife  among  indivi¬ 
duals,  contending  about  the  acquifition  of  this  fpecies  of  pro¬ 
perty  by  firft  occupancy,  the  law  has  therefore  wifely  cut  up  the 
root  of  diffenfion,  by  veiling  the  things  themfelves  in  the  fovereign 
of  the  flate ;  or  elfe  in  his  reprefentatives,  appointed  and  autho¬ 
rized  by  him,  being  ufually  the  lords  of  manors.  And  thus  the 
legiflature  of  England  has  univerfally  promoted  the  grand  ends  of 
civil  fociety,  the  peace  and  fecurity  of  individuals,  by  fteadily 
purfuing  that  wife  and  orderly  maxim,  of  affigning  to  every¬ 
thing  capable  of  ownerlhip  a  legal  and  determinate  owner. 
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Chapter  the  second. 

Of  REAL  PROPERTY;  and,  first,  of 
CORPOREAL  HEREDITAMENTS. 


THE  obje&s  of  dominion  or  property  are  things ,  as  con- 
tradiftinguilhed  from  perfons :  and  things  are  by  the  law 
of  England  diftributed  into  two  kinds  things  real ,  and  things 
perfonaL  Things  real  are  fuch  as  are  permanent,  fixed,  and  im¬ 
moveable,  which  cannot  be  carried  out  of  their  place ;  as  lands 
and  tenements  :  things  perfonal  are  goods,  money,  and  all  other 
moveables ;  which  may  attend  the  owner's  perfon  wherever  he 
thinks  proper  to  go. 

I  n  treating  of  things  real,  let  us  confider,  firft,  their  feveral 
forts  or  kinds  fecondly,  the  tenures  by  which  they  may  be  hol- 
den  ;  thirdly,  the  eftates  which  may  be  had  in  them ;  and, 
fourthly,  the  title  to  them,  and  the  manner  of  acquiring  and 
lofing  it. 

First,  with  regard  to  their  feveral  forts  or  kinds,  things 
real  are  ufually  faid  to  confifi:  in  lands,  tenements,  or  heredita¬ 
ments.  Land  comprehends  all  things  of  a  permanent,  fubftantial 
nature  5  being  a  word  of  a  very  extenfive  fignification,  as  will 
prefently  appear  more  at  large.  Tenement  is  a  word  of  dill  greater 
extent  3  and  though  in  it's  vulgar  acceptation  it  is  only  applied  to 

houfes 


Ch.  2. 


of  Things. 


I7 


houfes  and  other  buildings,  yet  in  it’s  original,  proper,  and  legal 
fenfe  it  fignifies  every  thing  that  may  be  bolden ,  provided  it  be 
of  a  permanent  nature;  whether  it  be  of  a  fubfiantial  and  fenfible, 
or  of  an  unfubftantial  ideal  kind.  Thus  liberum  tenementiwi, 
franktenement,  or  freehold,  is  applicable  not  only  to  lands  and 
other  folid  objedts,  but  alfo  to  offices,  rents,  commons,  and  the 
like3:  and  as  lands  and  houfes  are  tenements,  fo  is  an  advowfon 
a  tenement ;  and  a  franchife,  an  office,  a  right  of  common,  a 
peerage,  or  other  property  of  the  like  unfubfiantial  kind,  are,  all, 
of  them,  legally  fpeaking,  tenements  b.  But  an  hereditanwit ,  fays 
fir  Edward  Coke c,  is  by  much  the  largefi:  and  moll  comprehen- 
five  expreffion ;  for  it  includes  not  only  lands  and  tenements,  but 
whatfoever  may  be  inherited ,  be  it  corporeal,  or  incorporeal,  real, 
perfonal,  or  mixed.  Thus  an  heir  loom,  or  implement  of  furni¬ 
ture  which  by  cufiom  defcends  to  the  heir  together  with  an 
houfe,  is  neither  land,  nor  tenement,  but  a  mere  moveable;  yet, 
being  inheritable,  is  comprized  under  the  general  word,  heredi¬ 
tament  :  and  fo  a  condition,  the  benefit  of  which  may  defcend. 
to  a  man  from  his  ancefior,  is  alfo  an  hereditament d. 

Heredit  aments  then,  to  ufe  the  largefi;  expreffion,  are, 
of  two  kinds,  corporeal,  and  incorporeal.  Corporeal  confifi  of 
fuch  as  affiedt  the  fenfes ;  fuch  as  may  be  feen  and  handled  by 
the  body  :  incorporeal  are  not  the  objedt  of  fenfation,  can  neither 
be  feen  nor  handled,  are  creatures  of  the  mind,  and  exift  only  in¬ 
contemplation. 

Corporeal  hereditaments  confifi:  wholly  of  fubftantial 
and  permanent  objedts ;  all  which  may  be  comprehended  under 
the  general  denomination  of  land  only.  For  land)  fays  fir  Edward 
Coke e,  comprehendeth  in  it’s  legal  fignification  any  ground, 
foil,  or  earth  whatfoever ;  as  arable,  meadows,  paftures,  woods, 
moors,  waters,  mariffies,  furzes,  and  heath.  It  legally  includeth 

a  Co.  Litt.  6.  d  3  Rep.  2. 

b  Ibid.  19,  20.  c  1  Inft.  4. 
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alfo  all  cables,  houfes,  and  other  buildings  :  for  they  confifi, 
faith  he,  of  two  things;  land,  which  is  the  foundation;  and 
jlrnfture  thereupon  :  fo  that,  if  I  convey  the  land  or  ground,  the 
firudture  or  building  pafieth  therewith.  It  is  obfervable  that  water 
is  here  mentioned  as  a  fpecies  of  land,  which  may  feem  a  kind 
of  folecifm ;  but  fuch  is  the  language  of  the  law  :  and  I  cannot 
bring  an  adtion  to  recover  pofiefiion  of  a  pool  or  other  piece  of 
water,  by  the  name  of  water  only  ;  either  by  calculating  it’s  ca¬ 
pacity,  as,  for  fo  many  cubical  yards;  or,  by  fuperficial  meafure, 
for  twenty  acres  of  water ;  or  by  general  defcription,  as  for  a 
pond,  a  watercourfe,  or  a  rivulet  :  but  I  muft  bring  my  adtion 
for  the  land  that  lies  at  the  bottom,  and  mud:  call  it  twenty  acres 
of  land  covered  with  water f.  For  water  is  a  moveable,  wandering 
thing,  and  muft  of  necefiity  continue  common  by  the  law  of  na¬ 
ture  ;  fo  that  I  can  only  have  a  temporary,  tranfient,  ufufru&uary 
property  therein  :  wherefore  if  a  body  of  water  runs  out  of  my 
pond  into  another  man’s,  I  have  no  right  to  reclaim  it.  But  the 
land,  which  that  water  covers,  is  permanent,  fixed,  and  im¬ 
moveable  :  and  therefore  in  this  I  may  have  a  certain,  fubfian- 
tial  property ;  of  which  the  law  will  take  notice,  and  not  of  the 
other. 

Land  hath  alfo,  in  it’s  legal  fignification,  an  indefinite  ex¬ 
tent,  upwards  as  well  as  downwards.  Cnjus  ejl  folnm,  ejns  ejl  uf- 
que  ad  coelum ,  is  the  maxim  of  the  law,  upwards ;  therefore  no 
man  may  eredt  any  building,  or  the  like,  to  overhang  another’s 
land  :  and,  downwards,  whatever  is  in  a  diredt  line  between  the 
furface  of  any  land,  and  the  center  of  the  earth,  belongs  to  the 
owner  of  the  furface ;  as  is  every  day’s  experience  in  the  mining 
countries.  So  that  the  word  "  land”  includes  not  only  the  face  of 
the  earth,  but  every  thing  under  it,  or  over  it.  And  therefore  if  a 
man  grants  all  his  lands,  he  grants  thereby  all  his  mines  of  metal 
and  other  foflils,  his  woods,  his  waters,  and  his  houfes,  as  well 
as  his  fields  and  meadows.  Not  but  the  particular  names  of  the 
things  are  equally  fufficient  to  pafs  them,  except  in  the  infiance 
f  Brown! .  1 42. 
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of  water ;  by  a  grant  of  which,  nothing  palTes  but  a  right  of 
fifhing8 :  but  the  capital  diftin&ion  is  this;  that  by  the  name  of 
a  caftle,  meffuage,  toft,  croft,  or  the  like,  nothing  elfe  will  pafs, 
except  what  falls  with  the  utmoft  propriety  under  the  term  made 
ufe  of ;  but  by  the  name  of  hand,  which  is  7io?ne7i  generali]Ji?7iumt 
every  thing  terreftrial  will  pafsh. 

e  Co.  Litt.  4.  h  Ibid .  4,  5, 6. 
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Chapter  the  third. 


Of  INCORPOREAL  HEREDITAMENTS. 


N  incorporeal  hereditament  is  a  right  iffuing  out  of  a  thing 


XJl.  corporate  (whether  real  or  perfonal)  or  concerning,  or  an¬ 
nexed  to,  or  exercifible  within,  the  fame*.  It  is  not  the  thing 
corporate  itfelf,  which  may  confiff  in  lands,  houfes,  jewels,  or  the 
like ;  but  fomething  collateral  thereto,  as  a  rent  ilTuing  out  of 
thofe  lands  or  houfes,  or  an  office  relating  to  thofe  jewels.  In 
fhort,  as  the  logicians  fpeak,  corporeal  hereditaments  are  the  fub- 
ffance,  which  may  be  always  feen,  always  handled  :  incorporeal 
hereditaments  are  but  a  fort  of  accidents,  which  inhere  in  and  are 
fupported  by  that  fubftance ;  and  may  belong,  or  not  belong  to  it, 
without  any  vifible  alteration  therein.  Their  exiftence  is  merely 
in  idea  and  abftradted  contemplation;  though  their  effedts  and  pro¬ 
fits  may  be  frequently  objedts  of  our  bodily  fenfes.  And  indeed, 
if  we  would  fix.a  clear  notion  of  an  incorporeal  hereditament, 
we  muff  be  careful  not  to  confound  together  the  profits  produ¬ 
ced,  and  the  thing,  or  hereditament,  which  produces  them.  An 
annuity,  for  inftance,  is  an  incorporeal  hereditament  :  for  though 
the  money,  which  is  the  fruit  or  produdt  of  this  annuity,  is 
doubtlefs  of  a  corporeal  nature,  yet  the  annuity  itfelf,  which 
produces  that  money,  is  a  thing  invifible,  has  only  a  mental  exif¬ 
tence,  and  cannot  be  delivered  over  from  hand  to  hand.  So  tithes. 


a  Co.  Litt.  19,  20. 


if 


21 


Ch.  3.  of  Things. 

if  we  confider  the  produce  of  them,  as  the  tenth  fiieaf  or  tenth 
lamb,  feem  to  be  completely  corporeal ;  yet  they  are  indeed  in¬ 
corporeal  hereditaments  :  for  they,  being  merely  a  contingent 
right,  collateral  to  or  ifiuing  out  of  lands,  can  never  be  the 
object  of  fenfe :  they  are  neither  capable  of  being  fhewn  to  the 
eye,  nor  of  being  delivered  into  bodily  pofiefiion. 

Incorporeal  hereditaments  are  principally  of  ten  forts ; 
advowfons,  tithes,  commons,  ways,  offices,  dignities,  franchifes, 
corodies  or  penfions,  annuities,  and  rents. 

I.  Advowson  is  the  right  of  prefentation  to  a  church,  or 
ecclefiaftical  benefice.  Advowfon,  advocatioy  fignifies  in  client elam 
recipere ,  the  taking  into  prote&ion  ;  and  therefore  is  fynonymous 
with  patronage,  patronatus :  and  he  who  has  the  right  of  ad¬ 
vowfon  is  called  the  patron  of  the  church.  For,  when  lords  of 
manors  firft  built  churches  on  their  own  demefnes,  and  appointed 
the  tithes  of  thofe  manors  to  be  paid  to  the  officiating  minifters, 
which  before  were  given  to  the  clergy  in  common  (from  whence, 
as  was  formerly  mentioned b,  arofe  the  divifion  of  parishes)  the 
lord,  who  thus  built  a  church,  and  endowed  it  with  glebe  or 
land,  had  of  common  right  a  power  annexed  of  nominating  fiuch 
minifter  as  he  pleafed  (provided  he  were  canonically  qualified)  to 
officiate  in  that  church  of  which  he  was  the  founder,  endower, 
maintainer,  or,  in  one  word,  the  patron  c. 

This  infiance  of  an  advowfon  will  completely  illuftrate  the 
nature  of  an  incorporeal  hereditament.  It  is  not  itfelf  the  bodily 
pofiefiion  of  the  church  and  it’s  appendages ;  but  it  is  a  right  to 
give  fome  other  man  a  title  to  fuch  bodily  pofiefiion.  The  ad¬ 
vowfon  is  the  objed  of  neither  the  fight,  nor  the  touch  ;  and  yet 
it  perpetually  exifis  in  the  mind’s  eye,  and  in  contemplation  of 
law.  It  cannot  be  delivered  from  man  to  man  by  any  vifible  bo- 

b  Vol.  I.  pag.  109.  alfo  to  have  been  allowed  in  the  Roman 

c  This  original  of  the  jus  pafronatus,  by  empire.  AW.  56.  /.  12.  c.  2.  Nov.  1 18. 
building  and  endowing  the  church,  appears  c.  23. 
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dily  transfer,  nor  can  corporal  poflcftion  be  had  of  it.  If  the  pa¬ 
tron  takes  corporal  pofTefiion  of  the  church,  the  church-yard,  the 
glebe  or  the  like,  he  intrudes  on  another  man’s  property ;  for  to 
thefe  the  parfon  has  an  exclulive  right.  The  patronage  can  there¬ 
fore  be  only  conveyed  by  operation  of  law,  by  verbal  grant,  either 
oral  or  written,  which  is  a  kind  of  invifible,  mental  transfer  ; 
and  being  fo  veiled,  it  lies  dormant  and  unnoticed,  till  occafion 
calls  it  forth;  when  it  produces  a  vifible,  corporeal  fruit,  by  in- 
titling  fome  clerk,  whom  the  patron  fhall  pleafe  to  nominate,  to 
enter  and  receive  bodily  pofleffion  of  the  lands  and  tenements  of 
the  church. 

A  d  v  o  w  s  o  n  s  are  either  advowfons  appendant ,  or  advowfons 
in  grofs .  Lords  of  manors  being  originally  the  only  founders, 
and  of  courfe  the  only  patrons,  of  churches d,  the  right  of  pa¬ 
tronage  or  prefentation,  fo  long  as  it  continues  annexed  to  the 
pofleffion  of  the  manor,  as  fome  have  done  from  the  foundation 
of  the  church  to  this  day,  is  called  an  advowfon  appendant c :  and 
it  will  pafs,  or  be  conveyed,  together  with  the  manor,  as  inci¬ 
dent  and  appendant  thereto,  by  a  grant  of  the  manor  only,  with¬ 
out  adding  any  other  words f.  But  where  the  property  of  the  ad¬ 
vowfon  has  been  once  feparated  from  the  property  of  the  manor, 
by  legal  conveyance,  it  is  called  an  advowfon  in  grofs,  or  at  large, 
and  never  can  be  appendant  any  more;  but  is  for  the  future  an¬ 
nexed  to  the  perfon  of  it’s  owner,  and  not  to  his  manor  or  lands  B. 

A  d  v  o  w  s  o  N  s  are  alfo  either  prefentathe ,  collative ,  or  dona¬ 
tive*.  An  advowfon  prefentative  is  where  the  patron  hath  a  right 
of  prefentation  to  the  bifhop  or  ordinary,  and  moreover  to  de¬ 
mand  of  him  to  inftitute  his  clerk,  if  he  find  him  canonically 
qualified  :  and  this  is  the  mod  ufual  advowfon.  An  advowfon 
collative  is  where  the  bifhop  and  patron  are  one  and  the  fame 
perfon  :  in  which  cafe  the  bifhop  cannot  prefent  to  himfelf ;  but 


4  Co.  Litt.  1 19. 
e  Ibid.  121. 
f  Ibid.  307. 
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he  does,  by  the  one  aft  of  collation,  or  conferring  the  benefice, 
the  whole  that  is  done  in  common  cafes,  by  both  prefentation 
and  inftitution.  An  advowfon  donative  is  when  the  king,  or  any 
fubjedt  by  his  licence,  doth  found  a  church  or  chapel,  and  or¬ 
dains  that  it  (hall  be  merely  in  the  gift  or  difpofal  of  the  patron ; 
fubjedt  to  his  vifitation  only,  and  not  to  that  of  the  ordinary;  and 
veffced  abfolutely  in  the  clerk  by  the  patron’s  deed  of  donation, 
without  prefentation,  inftitution,  or  induction  \  This  is  faid  to 
have  been  antiently  the  only  way  of  conferring  ecclefiaftical  be¬ 
nefices  in  England the  method  of  inftitution  by  the  bifhop  not 
being  eftablifhed  more  early  than  the  time  of  arch-bifhop  Becket 
in  the  reign  of  Henry  II k.  And  therefore  though  pope  Alexan¬ 
der  III1,  in  a  letter  to  Becket,  feverely  inveighs  againft  the  prava 
confuetudo ,  as  he  calls  it,  of  invefliture  conferred  by  the  patron 
only,  this  however  fhews  what  was  then  the  common  ufage. 
Others  contend,  that  the  claim  of  the  bifhops  to  inftitution  is 
as  old  as  the  firfl  planting  of  chriftianity  in  this  ifland ;  and  in 
proof  of  it  they  allege  a  letter  from  the  Englifh  nobility,  to  the 
pope  in  the  reign  of  Henry  the  third,  recorded  by  Matthew  Paris”1, 
which  fpeaks  of  prefentation  to  the  bifhop  as  a  thing  immemo¬ 
rial.  The  truth  feems  to  be,  that,  where  the  benefice  was  to  be 
conferred  on  a  mere  layman,  he  was  firfl:  prefented  to  the  bifhop, 
in  order  to  receive  ordination,  who  was  at  liberty  to  examine  and 
refufe  him  :  but  where  the  clerk  was  already  in  orders,  the  living 
was  ufually  veiled  in  him  by  the  foie  donation  of  the  patron ;  till 
about  the  middle  of  the  twelfth  century,  when  the  pope  and  his 
bifhops  endeavoured  to  introduce  a  kind  of  feodal  dominion  over 
ecclefiaftical  benefices,  and,  in  confequence  of  that,  began  to 
claim  and  exercife  the  right  of  inftitution  univerfally,  as  a  fpecies 
of  fpiritual  invefliture. 

However  this  may  be,  if,  as  the  law  now  ftands,  the  true 
patron  once  waives  this  privilege  of  donation,  and  prefents  to 
the  bifhop,  and  his  clerk  is  admitted  and  inflituted,  the  advow- 

1  Co.  Litt.  344.  1  Decretal.  1.  3.  7.  c.  3. 

k  Seld.  tith.  c.  12.  §.  2.  m  A.  D.  1239. 
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fon  is  now  become  for  ever  prefentative,  and  fhall  never  be  do¬ 
native  any  more  n.  For  thefe  exceptions  to  general  rules,  and  com¬ 
mon  right,  are  ever  looked  upon  by  the  law  in  an  unfavourable 
view,  and  conflrued  as  ftri&ly  as  poftible.  If  therefore  the  pa¬ 
tron,  in  whom  fuch  peculiar  right  refides,  does  once  give  up  that 
right,  the  law,  which  loves  uniformity,  will  interpret  it  to  be 
done  with  an  intention  of  giving  it  up  for  ever ;  and  will  there¬ 
upon  reduce  it  to  the  flandard  of  other  eccleiiaflical  livings. 

II.  A  second  fpecies  of  incorporeal  hereditaments  is  that 
of  tithes;  which  are  defined  to  be  the  tenth  part  of  the  increafe, 
yearly  arifing  and  renewing  from  the  profits  of  lands,  the  flock 
upon  lands,  and  the  perfonal  induftry  of  the  inhabitants  :  the 
firfl  fpecies  being  ufually  called  predial ,  as  of  corn,  grafs,  hops,, 
and  wood  °;  the  fecond  mixed. ,  as  of  wool,  milk,  pigs,  &c p,  eon- 
iifling  of  natural  products,  but  nurtured  and  preferved  in  part' by 
the  care  of  man  ;  and  of  thefe  the  tenth  mull  be  paid  in  grofs  ; 
the  third  perfonal ,  as  of  manual,  occupations,  trades,  fifheries, 
and  the  like;  and  of  thefe  only  the  tenth  part  of  the  clear  gains 
and  profits  is  due q. 

I T  is  not  to  be  expedled  from  the  nature  of  thefe  general 
commentaries,  that  I  fhould  particularly  fpecify,  what  things  are 
tithable,  and  what  not,  the  time  when,  or  the  manner  and  pro¬ 
portion  in  which,  tithes  are  ufually  due.  For  this  I  mull  refer  to 
fuch  authors  as  have  treated  the  matter  in  detail :  and  fliall  only 
obferve,  that,  in  general,  tithes  are  to  be  paid  for  every  thing 
that  yields  an  annual  increafe,  as  corn,  hay,  fruit,  cattle,  poultry, 
and  the  like ;  but  not  for  any  thing  that  is  of  the  fubflance  of 
the  earth,  or  is  not  of  annual  increafe,  as  ftone,  lime,  chalk,  and 
the  like:  nor  for  creatures  that  are  of  a  wild  nature,  or  ferae  na¬ 
turae,  as  deer,  hawks,  &c,  whofe  increafe,  fo  as  to  profit  the 
owner,  is  not  annual,  but  cafual r.  It  will  rather  be  our  buftnefs 
to  confider,  i.  The  original  of  the  right  of  tithes.  2.  In  whom 


*  Co.  Litt.  344.  Cro.  Jac.  63. 

•  1  Roll.  Abr.  635.  2  lnft.  649. 
r  Ibid. 


1  1  Roll.  Abr.  656. 
r  2  Inft.  651. 
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that  right  at  prefent  fubfifts.  3.  Who  may  be  dilcharged,  either 
totally  or  in  part,  from  paying  them. 

1.  A  s  to  their  original.  I  will  not  put  the  title  of  the  clergy 
to  tithes  upon  any  divine  right ;  though  fuch  a  right  certainly 
commenced,  and  I  believe  as  certainly  ceafed,  with  the  Jewifh 
theocracy.  Yet  an  honourable  and  competent  maintenance  for 
the  minifters  of  the  gofpel  is,  undoubtedly,  jure  divmo  ;  what¬ 
ever  the  particular  mode  of  that  maintenance  may  be.  For,  be¬ 
tides  the  potitive  precepts  of  the  new  teftament,  natural  reafon 
will  tell  us,  that  an  order  of  men,  who  are  feparated  from  the 
world,  and  excluded  from  other  lucrative  profeflions,  for  the  fake 
of  the  reft  of  mankind,  have  a  right  to  be  furnifhed  with  the 
neceflaries,  conveniences,  and  moderate  enjoyments  of  life,  at 
their  expenfe,  for  -whofe  benefit  they  forego  the  ufual  means  of 
providing  them.  Accordingly  all  municipal  laws  have  provided 
a  liberal  and  decent  maintenance  for  their  national  priefts  or  cler¬ 
gy  :  ours  in  particular  have  eftablifhed  this  of  tithes,  probably 
in  imitation  of  the  Jewifh  law  :  and  perhaps,  confidering  the 
degenerate  flate  of  the  world  in  general,  it  may  be  more  bene¬ 
ficial  to  the  Englifh  clergy  to  found  their  title  on  the  law  of  the 
land,  than  upon  any  divine  right  whatfoever,  unacknowleged  and 
unfupported  by  temporal  fan&ions. 

W  e  cannot  precifely  afeertain  the  time  when  tithes  were  firft 
introduced  into  this  country.  Pofiibly  they  were  cotemporary 
with  the  planting  of  chriftianity  among  the  Saxons,  by  Augufiin 
the  monk,  about  the  end  of  the  fixth  century.  But  the  firft 
mention  of  them,  which  I  have  met  \yith  in  any  written  Eng¬ 
lifh  law,  is  in  a  conftitutional  decree,  made  in  a  fynod  held 
A .  D.  786  s,  wherein  the  payment  of  tithes  in  general  is  ftrong- 
ly  enjoined.  This  canon,  or  decree,  which  at  firft  bound  not 
the  laity,  was  effedtually  confirmed  by  two  kingdoms  of  the  hep¬ 
tarchy,  in  their  parliamentary  conventions  of  eftates,  refpe&ive- 
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ly  confining  of  the  kings  of  Mercia  and  Northumberland,  the 
bifhops,  dukps,  fenators,  and  people.  Which  was  a  few  years 
later  than  the  time  that  Charlemagne  eftablifhed  the  payment  of 
them  in  France1,  and  made  that  famous  divifion  of  them  into 
four  parts  ;  one  to  maintain  the  edifice  of  the  church,  the  fecond 
to  fupport  the  poor,  the  third  the  bifhop,  and  the  fourth  the  pa¬ 
rochial  clergy v. 

The  next  authentic  mention  of  them  is  in  the  foedus  Edwardi 
et  Gut  brunt ;  or  the  laws  agreed  upon  between  king  Guthrun  the 
Dane,  and  Alfred  and  his  fon  Edward  the  elder,  fuccefiive  kings 
of  England,  about  the  year  900.  This  was  a  kind  of  treaty  be¬ 
tween  thofe  monarchs,  which  may  be  found  at  large  in  the  Anglo- 
Saxon  laws  u;  wherein  it  was  neceffary,  as  Guthrun  was  a  pagan,, 
to  provide  for  the  fubfiflence  of  the  chriftian  clergy  under  his 
dominion  ;  and,  accordingly,  we  find  w  the  payment  of  tithes  not 
only  enjoined,  but  a  penalty  added  upon  non-obfervance  :  which 
law  is  feconded  by  thofe  of  Athelftan  x,  about  the  year  930.  And 
this  is  as  much  as  can  certainly  be  traced  out,  with  regard  to  their 
legal  original. 

2.  W  e  are  next  to  confider  the  perfons  to  whom  they  are  due. 
And  upon  their  firft  introduction  (as  hath  formerly  been  oblervedy) 
though  every  man  was  obliged  to  pay  tithes  in  general,  yet  he 
might  give  them  to  what  priefis  he  pleafed z ;  which  were  called 
arbitrary  confecrations  of  tithes :  or  he  might  pay  them  into  the 
hands  of  the  bifhop,  who  diftributed  among  his  diocefan  clergy 
the  revenues  of  the  church,  which  were  then  in  common1.  But, 
when  diocefes  were  divided  into  parifhes,  the  tithes  of  each  pa- 
rifh  were  allotted  to  it’s  own  particular  minifter ;  firft  by  com¬ 
mon  confent,  or  the  appointments  of  lords  of  manors,  and  after¬ 
wards  by  the  written  law  of  the  land  b. 

*  A.  D .  778.  x  cap .  1. 

v  Book  I.  ch.  11.  Seld.  c.  6.  §.7.  Sp.  y  Book  I.  Introd.  §.4. 
of  laws,  b.  31.  c.  12.  z  210^.646.  Hob.  296. 

*  Wilkins,  pag.  51.  3  Seld.  c.  9.  §.4. 
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Ho  wev  e  R,  arbitrary  confecrations  of  tithes  took  place  again 
afterwards,  and  became  in  general  ufe  till  the  time  of  king  John  c. 
Which  was  probably  owing  to  the  intrigues  of  the  regular  clergy, 
or  monks  of  the  Benedidtine  and  other  rules,  under  arch-bilhop 
Dunftan  and  his  fuccefiors ;  who  endeavoured  to  wean  the  people 
from  paying  their  dues  to  the  fecular  or  parochial  clergy,  (a  much 
more  valuable  fet  of  men  than  themfelves)  and  were  then  in 
hopes  to  have  drawn,  by  fandtimonious  pretences  to  extraordinary 
purity  of  life,  all  ecclefiaftical  profits  to  the  coffers  of  their  own 
focieties.  And  this  will  naturally  enough  account  for  the  num¬ 
ber  and  riches  of  the  monafieries  and  religious  houfes,  which 
were  founded  in  thofe  days,  and  which  were  frequently  endowed 
with  tithes.  For  a  layman,  who  was  obliged  to  pay  his  tithes 
fomewhere,  might  think  it  good  policy  to  eredt  an  abbey,  and 
there  pay  them  to  his  own  monks ;  or  grant  them  to  fome  abbey 
already  eredfed ;  fince  for  this  dotation,  which  really  coft  the 
patron  little  or  nothing,  he  might,  according  to  the  fuperftition 
of  the  times,  have  maffes  for  ever  fung  for  his  foul.  But,  in 
procefs  of  years,  the  income  of  the  poor  laborious  parifli  priefts 
being  fcandaloufiy  reduced  by  thefe  arbitrary  confecrations  of 
tithes,  it  was  remedied  by  pope  Innocent  the  third d  about  the  year 
1200  in  a  decretal  epiftle,  fent  to  the  arch-bifhop  of  Canterbury, 
and  dated  from  the  palace  of  Lateran  :  which  has  occafioned  fir 
Henry  Hobart  and  others  to  miftake  it  for  a  decree  of  the  coun¬ 
cil  of  Lateran  held  A.D.  1  iyq,  which  only  prohibited  what  was 
called  the  infeodation  of  tithes,  or  their  being  granted  to  mere 
laymen  e ;  whereas  this  letter  of  pope  Innocent  to  the  arch-bifiiop 
enjoined  the  payment  of  tithes  to  the  parfons  of  the  refpedtive 
parifhes  where  every  man  inhabited,  agreeable  to  what  was  af¬ 
terwards  diredted  by  the  fame  pope  in  other  countries  f.  This 
epiftle,  fays  fir  Edward  Cokeg,  bound  not  the  lay  fubjedts  of  this 
realm  ;  but,  being  reafonable  and  juft  (and,  he  might  have  added, 

c  Selden.  c.  11.  f  Ibid .  c.  2 6. 

**  Opera  Innocent.  III.  tom.  2.  fag.  452.  &  2  Infl.  64 1. 

e  Decretal.  /.  3.  t.  30.  c.  19. 
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being  correfpondent  to  the  antient  law)  it  was  allowed  of,  and  fo 
became  lex  terrae .  This  put  an  effectual  flop  to  all  the  arbitrary 
confecrations  of  tithes ;  except  fome  footfteps  which  ftill  continue., 
in  thofe  portions  of  tithes,  which  the  parfon  of  one  parifh  hath, 
though  rarely,  a  right  to  claim  in  another  :  for  it  is  now  univer- 
fally  heldh,  that  tithes  are  due,  of  common  right,  to  the  parfon 
of  the  parilh,  unlefs  there  be  a  fpecial  exemption.  This  parfon  of 
the  parifh,  we  have  formerly  feen  may  be  either  the  actual  in¬ 
cumbent,  or  elfe  the  appropriator  of  the  benefice  :  appropriations 
being  a  method  of  endowing  monafteries,  which  feems  to  have 
been  devifed  by  the  regular  clergy,  by  way  of  fubftitution  to  ar¬ 
bitrary  confecrations  of  tithes  k. 

3.  We  obferved  that  tithes  are  due  to  the  parfon  of  common 
right,  unlefs  by  fpecial  exemption  :  let  us  therefore  fee,  thirdly, 
who  may  be  exempted  from  the  payment  of  tithes,  and  how. 
Lands,  and  their  occupiers,  may  be  exempted  or  difcharged 
from  the  payment  of  tithes,  either  in  part  or  totally,  firft,  by  a 
real  compofition  ,♦  or,  fecondly,  by  cuftom  or  prefcription. 

First,  a  real  compofition  is  when  an  agreement  is  made  be¬ 
tween  the  owner  of  the  lands,  and  the  parfon  or  vicar,  with  the 
confent  of  the  ordinary  and  the  patron,  that  fuch  lands  fhall  for 
the  future  be  difcharged  from  payment  of  tithes,  by  reafon  of 
fome  land  or  other  real  recompenfe  given  to  the  parfon,  in  lieu 
and  fatisfa&ion  thereof1.  This  was  permitted  by  law,  becaufe  it 
was  fuppofed  that  the  clergy  would  be  no  lofers.by  fuch  compo¬ 
fition  ;  fince  the  confent  of  the  ordinary,  whofe  duty  it  is  to  take 
care  of  the  church  in  general,  and  of  the  patron,  whofe  interefl 
it  is  to  protect  that  particular  church,  were  both  made  necefiary 
to  render  the  compofition  effectual  :  and  hence  have  arifen  all  fuch 
compofitions  as  exift  at  this  day  by  force  of  the  common  law.  But, 
experience  fhewing  that  even  this  caution  was  ineffectual,  and 

b  Regift.  46.  Hob.  296.  his  royal  prerogative,  has  a  right  to  all  the 

1  Book  I.  pag.  372.  tithes.  See  book  I.  pag.  110. 

k  In  extraparochial  places  the  king,  by  1  2  Inft.  490.  Regift.  38.  13  Rep.  40. 
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the  poffeflions  of  the  church  being,  by  this  and  other  means,, 
every  day  diminifhed,  the  difabling  ftatute  1 3  Eliz.  c.  1  o.  was 
made  ;  which  prevents,  among  other  fpiritual  perfons,  all  parfons 
and  vicars  from  making  any  conveyances  of  the  eftates  of  their 
churches,  other  than  for  three  lives  or  twenty  one  years.  So  that 
now,  by  virtue  of  this  ftatute,  no  real  compofition  made  fince  the 
13  Eliz.  is  good  for  any  longer  term  than  three  lives  or  twenty 
one  years,  though  made  by  confent  of  the  patron  and  ordinary  : 
which  has  indeed  effectually  demolifhed  this  kind  of  traffick  ; 
fuch  compofitions  being  now  rarely  heard  of,  unlefs  by  authority 
of  parliament. 

S  e  c  on  d  L  Y,  a  difcharge  by  cuftom  or  prefcription,  is  where 
time  out  of  mind  fuch  perfons  or  fuch  lands  have  been,  either 
partially  or  totally,  difcharged  from  the  payment  of  tithes.  And 
this  immemorial  ufage  is  binding  upon  all  parties,  as  it  is  in  it’s 
nature  an  evidence  of  univerfal  confent  and  acquiefcence ;  and 
with  reafon  fuppofes  a  real  compofition  to  have  been  formerly 
made.  This  cuftom  or  prefcription  is  either  de  modo  decmandi ,  or 
de  non  decimando . 

A  modus  decimandi ,  commonly  called  by  the  fimple  name  of  a. 
modus  only,  is  where  there  is  by  cuftom  a  particular  manner  of 
tithing  allowed,  different  from  the  general  law  of  taking  tithes 
in  kind,  which  are  the  actual  tenth  part  of  the  annual  increafe. 
This  is  fometimes  a  pecuniary  compenfation,  as  twopence  an 
acre  for  the  tithe  of  land  :  fometimes  it  is  a  compenfation  in 
work  and  labour,  as  that  the  parfon  fhall  have  only  the  twelfth 
cock  of  hay,  and  not  the  tenth,  in  confideration  of  the  owner’s 
making  it  for  him  :  fometimes,  in  lieu  of  a  large  quantity  of 
crude  or  imperfedt  tithe,  the  parfon  fhall  have  a  lefs  quantity, 
when  arrived  to  greater  maturity,  as  a  couple  of  fowls  in  lieu  of 
tithe  eggs ;  and  the  like.  Any  means,  in  ftiort,  whereby  the 
general  law  of  tithing  is  altered,  and  a  new  method  of  taking 
them  is  introduced,  is  called  a  modus  decimandi ,  or  fpecial  manner, 
of  tithing. 
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T  o  make  a  good  and  fufficient  modus ,  the  following  rules  muft 
be  obferved.  i.  It  muft  be  certain  and  invariable m,  for  payment 
of  different  fums  will  prove  it  to  be  no  modus,  that  is,  no  origi¬ 
nal  real  compofition  ;  becaufe  that  muft  have  been  one  and  the 
fame,  from  it’s  firft  original  to  the  prefent  time.  2.  The  thing 
given,  in  lieu  of  tithes,  muft  be  beneficial  to  the  parfon,  and  not 
for  the  emolument  of  third perfons  only  n :  thus  a  modus,  to  repair 
the  church  in  lieu  of  tithes,  is  not  good,  becaufe  that  is  an  ad¬ 
vantage  to  the  parifh  only ;  but  to  repair  the  chancel  is  a  good 
modus,  for  that  is  an  advantage  to  the  parfon.  3.  It  muft  be 
fomething  different  from  the  thing  compounded  for°  :  one  load  of 
hay,  in  lieu  of  all  tithe  hay,  is  no  good  niodus :  for  no  parfon 
would,  bona  fide,  make  a  compofition  to  receive  lefs  than  his  due 
in  the  fame  fpecies  of  tithe  ;  and  therefore  the  law  will  not  fup- 
pofe  it  poftible  for  fuch  compofition  to  have  exifted.  4.  One 
cannot  be  difcharged  from  payment  of  one  fpecies  of  tithe,  by 
paying  a  modus  for  another p.  Thus  a  modus  of  id.  for  every 
milch  cow  will  difcharge  the  tithe  of  milch  kine,  but  not  of  bar¬ 
ren  cattle  :  for  tithe  is,  of  common  right,  due  for  both  ;  and 
therefore  a  modus  for  one  fhall  never  be  a  difcharge  for  the  other. 
5.  The  recompenfe  muft  be  in  it’s  nature  as  durable  as  the  tithes 
difcharged  by  it;  that  is,  an  inheritance  certain  q :  and  therefore 
a  modus  that  every  inhabitant  of  a  houfe  fhall  pay  4  d.  a  year,  in 
lieu  of -the  owner’s  tithes,  is  no  good  modus',  for  poffibly  the 
houfe  may  not  be  inhabited,  and  then  the  recompenfe  will  be 
loft.  6.  The  modus  muft  not  be  too  large,  which  in  law  is  called 
a  rank  modus :  as  if  the  real  value  of  the  tithes  be  60  /.  per  an¬ 
num,  and  a  modus  is  fuggefted  of  40/.  this  modus  will  not  be 
good  ;  though  one  of  40^  might  have  been  valid r.  For,  in  thefe 
cafes  of  prescriptive  or  cuftomary  modus's,  the  law  fuppofes  an 
original  real  compofition  to  have  been  regularly  made;  which 
being  loft  by  length  of  time,  the  immemorial  ufage  is  admitted 
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as  evidence  to  fliew  that  it  once  did  exift,  and  that  from  thence 
fuch  ufage  was  derived.  Now  time  of  memory  hath  been  long 
ago  afcertainedby  the  law  to  commence  from  the  reign  of  Richard 
the  firft  5 ;  and  any  cuftom  may  be  destroyed  by  evidence  of  it’s 
non-exiftence  in  any  part  of  the  long  period  from  his  days  to  the 
prefent :  wherefore,  as  this  real  compofition  is  fuppofed  to  have 
been  an  equitable  contract,  or  the  full  value  of  the  tithes,  at  the 
time  of  making  it,  if  the  modus  fet  up  is  fo  rank  and  large,  as 
that  it  beyond  difpute  exceeds  the  value  of  the  tithes  in  the  time 
of  Richard  the  firft,  this  modus  is  felo  de  Je  and  deftroys  itfelf. 
For,  as  it  would  be  deftroyed  by  any  dire<fb  evidence  to  prove  it’s- 
non-exiftence  at  any  time  fince  that  aera,  fo  alfo  it  is  deftroyed  by 
carrying  in  itfelf  this  internal  evidence  of  a  much  later  original. 


A  prescription  de  non  decimando  is  a  claim  to  be  entirely 
difcharged  of  tithes,  and  to  pay  no  compenfation  in  lieu  of  them. 
Thus  the  king  by  his  prerogative  is  difcharged  from  all  tithes1.. 
So  a  vicar  fliall  pay  no  tithes  to  the  redtor,  nor  the  redtor  to  the 
vicar,  for  ecclejia  decimas  non  folvit  ec clefiae u.  But  thefe  privileges 
are  pevfonal  to  both  the  king  and  the  clergy;  for  their  tenant  or 
leftee  ftiall  pay  tithes  of  the  fame  land,  though  in  their  own  oc¬ 
cupation  it  is  not  tithable.  And,  generally  fpeaking,  it  is  an  ef- 
tablifhed  rule,  that  in  lay  hands,  modus  de  non  decimando  non  va¬ 
let w.  But  lpiritual  perlons  or  corporations,  as  monafteries,  ab¬ 
bots,  bifhops,  and  the  like,  were  always  capable  of  having  their 
lands  totally  difcharged  of  tithes,  by  various  ways  x :  as,  i .  By 
real  compofition  :  2.  By  the  pope’s  bull  of  exemption  :  3.  By 
unity  of  pofteftion  ;  as  when  the  redtory  of  a  parifh,  and  lands  in 
the  fame  parifh,  both  belonged  to  a  religious  houfe,  thofe  lands 


*  This  rule  was  adopted,  when  by  the 
ftatute  of  Weftm.  1.  (;Edw.  I.  c.  39.)  the 
reign  of  Richard  I.  was  made  the  time  of 
limitation  in  a  writ  of  right.  But,  fince  by 
the  ftatute  32  Hen. VIII.  c.  2  this  period 
(in  a  writ  of  right)  hath  been  very  rationally 
reduced  to  fixty  years,  it  feems  unaccount¬ 
able,  that  thq  date  of  legal  prefeription  or 


memory  fhould  Hill  continue  to  be  reckon¬ 
ed  from  an  aera  fo  very  antiquated.  Sea 
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were  difcharged  of  tithes  by  this  unity  of  pofleflion  :  4.  By  pre- 
fcription  ;  having  never  been  liable  to  tithes,  by  being  always  in 
fpiritual  hands  :  5.  By  virtue  of  their  order  ;  as  the  knights  tem¬ 
plars,  ciftercians,  and  others,  whofe  lands  were  privileged  by  the 
pope  with  a  difcharge  of  tithes  y.  Though,  upon  the  difiblution 
of  abbeys  by  Henry  VIII,  mod  of  thefe  exemptions  from  tithes 
would  have  fallen  with  them,  and  the  lands  become  tithable  a- 
gain  ;  had  they  not  been  fupported  and  upheld  by  the  ftatute 
31  Hen. VIII.  c.  13.  which  ena&s,  that  all  perfons  who  fhould 
come  to  the  pofleftion  of  the  lands  of  any  abbey  then  diflolved, 
fhould  hold  them  free  and  difcharged  of  tithes,  in  as  large  and 
ample  a  manner  as  the  abbeys  themfelves  formerly  held  them. 
And  from  this  original  have  fprung  all  the  lands,  which,  being 
in  lay  hands,  do  at  prefent  claim  to  be  tithe-free  :  for,  if  a  man 
can  (hew  his  lands  to  have  been  fuch  abbey  lands,  and  alfo  im- 
memorially  difcharged  of  tithes  by  any  of  the  means  before-men¬ 
tioned,  this  is  now  a  good  prefcription  de  non  decimcmdo .  But  he 
muft  fhew  both  thefe  requifites :  for  abbey  lands,  without  a  Ipe- 
cial  ground  of  difcharge,  are  not  difcharged  of  courfe  ;  neither 
will  any  prefcription  de  non  decmando  avail  in  total  difcharge  of 
tithes,  unlefs  it  relates  to  fuch  abbey  lands. 

III.  Common,  or  right  of  common,  appears  from  it’s  very 
definition  to  be  an  incorporeal  hereditament  :  being  a  profit 
which  a  man  hath  in  the  land  of  another  ;  as  to  feed  his  beafls, 
to  catch  fifli,  to  dig  turf,  to  cut  wood,  or  the  like  z.  And  hence 
common  is  chiefly  of  four  forts  ;  common  of  pafture,  of  pifcary, 
of  turbary,  and  of  eftovers. 

1.  Common  of  pafture  is  a  right  of  feeding  one’s  beafts  on 
another’s  land  ;  for  in  thofe  wafte  grounds,  which  are  ufually 
called  commons,  the  property  of  the  foil  is  generally  in  the  lord 
of  the  manor  ;  as  in  common  fields  it  is  in  the  particular  tenants. 
This  kind  of  common  is  either  appendant,  appurtenant,  becaufe 
of  vicinage,  or  in  grofs  a. 

y  2  Rep. 44.  Seld.  tith.  c.  13.  §.  2.  *  Co.  Litt.  122. 

*  Finch,  law.  157. 
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Common  appendant  is  a  right,  belonging  to  the  owners  or 
occupiers  of  arable  land,  to  put  commonable  beafts  upon  the 
lord’s  wafte,  and  upon  the  lands  of  other  perfons  within  the  fame 
manor.  Commonable  beafts  are  either  beafts  of  the  plough,  or 
fuch  as  manure  the  ground.  This  is  a  matter  of  moft  univerfal 
right ;  and  it  was  originally  permitted  b,  not  only  for  the  encou¬ 
ragement  of  agriculture,  but  for  the  neceftity  of  the  thing.  For, 
when  lords  of  manors  granted  out  parcels  of  lands  to  tenants,  for 
fervices  either  done  or  to  be  done,  thefe  tenants  could  not  plough 
or  manure  the  land  without  beafts ;  thefe  beafts  could  not  be 
fuftained  without  pafture and  pafture  could  not  be  had  but  in 
the  lord’s  waftes,  and  on  the  uninclofed  fallow  grounds  of  them- 
felves  and  the  other  tenants.  The  law  therefore  annexed  this 
right  of  common,  as  infeparably  incident,  to  the  grant  of  the 
lands  ;  and  this  was  the  original  of  common  appendant :  which 
obtains  in  Sweden,  and  the  other  northern  kingdoms,  much  in 
the  fame  manner  as  in  England  c.  Common  appurtenant  is  where 
the  owner  of  land  has  a  right  to  put  in  other  beafts,  befides  fuch 
as  are  generally  commonable ;  as  hogs,  goats,  and  the  like,  which 
neither  plough  nor  manure  the  ground.  This,  not  arifing  from 
the  neceftity  of  the  thing,  like  common  appendant,  is  therefore 
not  of  common  right ;  but  can  only  be  claimed  by  immemorial 
ufage  and  prefcription d,  which  the  law  efteems  fufficient  proof 
of  a  fpecial  grant  or  agreement  for  this  purpofe.  Common  be - 
eaufe  of  vicinage ,  or  neighbourhood,  is  where  the  inhabitants'of 
two  townfhips,  which  lie  contiguous  to  each  other,  have  ufually 
intercommoned  with  one  another ;  the  beafts  of  the  one  ftraying 
mutually  into  the  other’s  fields,  without  any  moleftation  from 
either.  This  is  indeed  only  a  permiftive  right,  intended  to  ex- 
cufe  what  in  ftridtnefs  is  a  trefpafs  in  both,  and  to  prevent  a  mul¬ 
tiplicity  of  fuits :  and  therefore  either  townftnp  may  enclofe  and 
bar  out  the  other,  though  they  have  intercommoned  time  out  of 
mind.  Neither  hath  any  perfon  of  one  town  a  right  to  put  his 


b  2  Inft.  86. 
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beafts  originally  into  the  other’s  common;  but  if  they  efcape,  and 
ftray  thither  of  themfelves,  the  law  winks  at  the  trefpafs  e.  Com¬ 
mon  in  grofs ,  or  at  large,  is  fuch  as  is  neither  appendant  nor  ap¬ 
purtenant  to  land,  but  is  annexed  to  a  man’s  perfon  ;  being 
granted  to  him  and  his  heirs  by  deed  :  or  it  may  be  claimed  by 
prefcriptive  right,  as  by  parfon  of  a  church,  or  the  like  corpora¬ 
tion  foie.  This  is  a  feparate  inheritance,  entirely  diftind  from 
any  landed  property,  and  may  be  veiled  in  one  who  has  not  a 
foot  of  ground  in  the  manor. 

All  thefe  fpecies,  of pafturable  common,  may  be  and  ufually 
are  limited  as  to  number  and  time  ;  but  there  are  alfo  commons 
without  Hint,  and  which  laft  all  the  year.  By  the  ftatute  of  Mer¬ 
ton  however,  and  other  fubfequent  ftatutes f,  the  lord  of  a  manor 
may  enclofe  fo  much  of  the  walle  as  he  pleafes,  for  tillage  or 
woodground,  provided  he  leaves  common  fufficient  for  fuch  as  are 
entitled  thereto.  This  enclofure,  when  juftifiable,  is  called  in  law 
“  approving;”  an  antient  exprefllon  (ignifying  the  fame  as  “  im- 
“  proving  6.”  The  lord  hath  the  foie  intereft  in  the  foil ;  but  the 
intereft  of  the  lord  and  commoner,  in  the  common,  are  looked 
upon  in  law  as  mutual.  They  may  both  bring  a&ions  for  damage 
done,  either  againft  Grangers,  or  each  other ;  the  lord  for  the 
public  injury,  and  each  commoner  for  his  private  damage  h. 

2,  3.  Common  of  pifcary  is  a  liberty  of  fifhing  in  another 
man’s  waters ;  as  common  of  turbary  is  a  liberty  of  digging  turf 
upon  another’s  ground  h  There  is  alfo  a  common  of  digging  for 
coals,  minerals,  ftones,  and  the  like.  All  thefe  bear  a  refemb- 
lance  to  common  of  pafture  in  many  refpedts ;  though  in  one 
point  they  go  much  farther  :  common  of  pafture  being  only  a 
right  of  feeding  on  the  herbage  and  vefture  of  the  foil,  which 
renews  annually ;  but  common  of  turbary,  and  the  reft,  are  a 
right  of  carrying  away  the  very  foil  itfelf. 

e  Co.  Litt.  122.  *  2  Inft.  474. 

f  20  Hen.  III.  c.4.  29  Geo.  II.  c.  36.  h  9  Rep.  113. 
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4.  Common  of  eftovers  (from  efioffer ,  to  furnifli)  is  a  liberty 
of  taking  neceffary  wood,  for  the  ufe  or  furniture  of  a  houfe  or 
farm,  from  off  another's  eflate.  The  Saxon  word,  bote ,  is  of  the 
fame  fignification  with  the  French  ejlovers  ;  and  therefore  houfe- 
bote  is  a  fufficient  allowance  of  wood,  to  repair,  or  to  burn  in, 
the  houfe ;  which  latter  is  fometimes  called  fire-bote  :  plough- 
bote  and  cart-bote  are  wood  to  be  employed  in  making  and  re¬ 
pairing  all  inftruments  of  hufbandry  :  and  hay-bote  or  hedge-bote 
is  wood  for  repairing  of  hays,  hedges,  or  fences.  Thefe  botes  or 
eftovers  muft  be  reafonable  ones ;  and  fuch  any  tenant  or  leffee 
may  take  off  the  land  let  or  demifed  to  him,  without  waiting  for 
any  leave,  alignment,  or  appointment  of  the  leffor,  unlefs  he  be 
refrained  by  fpecial  covenant  to  the  contrary  k. 

These  feveral  fpecies  of  commons  do  all  originally  refult 
from  the  fame  neceflity  as  common  of  pafhire ;  viz.  for  the  main¬ 
tenance  and  carrying  on  of  hufbandry  :  common  of  pifcary  being 
given  for  the  fuftenance  of  the  tenant’s  family  ;  common  of  tur¬ 
bary  and  fire-bote  for  his  fuel;  and  houfe-bote,  plough-bote, 
cart-bote,  and  hedge-bote,  for  repairing  his  houfe,  his  inftru¬ 
ments  of  tillage,  and  the  neceffary  fences  of  his  grounds. 

IV.  A  fourth  fpecies  of  incorporeal  hereditaments  is  that 
of  ways ;  or  the  right  of  going  over  another  man’s  ground.  I 
fpeak  not  here  of  the  king’s  highways,  which  lead  from  town  to 
town  ;  nor  yet  of  common  ways,  leading  from  a  village  into  the 
fields  ;  but  of  private  ways,  in  which  a  particular  man  may  have 
an  intereft  and  a  right,  though  another  be  owner  of  the  foil. 
This  may  be  grounded  on  a  fpecial  permiffion ;  as  when  the 
owner  of  the  land  grants  to  another  a  liberty  of  paffing  over  his 
grounds,  to  go  to  church,  to  market,  or  the  like  :  in  which  cafe 
the  gift  or  grant  is  particular,  and  confined  to  the  grantee  alone  ; 
it  dies  with  the  perfon ;  and,  if  the  grantee  leaves  the  country, 
he  cannot  affign  over  his  right  to  any  other ;  nor  can  he  juftify 
k  Co.  Litt.  41. 
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taking  another  perfon  in  his  company  K  A  way  may  be  alfo  by 
prefcription  ;  as  if  all  the  owners  and  occupiers  of  fuch  a  farm 
have  immemorially  ufed  to  crofs  another’s  ground  :  for  this  im¬ 
memorial  ufage  fuppofes  an  original  grant,  whereby  a  right  of 
way  thus  appurtenant  to  land  may  clearly  be  created.  A  right  of 
way  may  alfo  arife  by  adt  and  operation  of  law  :  for,  if  a  man 
grants  me  a  piece  of  ground  in  the  middle  of  his  field,  he  at  the 
fame  time  tacitly  and  impliedly  gives  me  a  way  to  come  at  it ;  and 
I  may  crofs  his  land  for  that  purpofe  without  trefpafs m.  For  when 
the  law  doth  give  any  thing  to  one,  it  giveth  impliedly  whatfoever 
is  neceifary  for  enjoying  the  fame  n.  By  the  law  of  the  twelve  tables 
at  Rome,  where  a  man  had  the  right  of  way  over  another’s  land, 
and  the  road  was  out  of  repair,  he  who  had  the  right  of  way  might 
go  over  any  part  of  the  land  he  pleafed  :  which  was  the  efta- 
blifhed  rule  in  public  as  well  as  private  ways.  And  the  law  of 
England,  in  both  cafes,  feems  to  correfpond  with  the  Roman0. 

V.  Offices,  which  are  a  right  to  exercife  a  public  or  private 
employment,  and  to  the  fees  and  emoluments  thereunto  belong¬ 
ing,  are  alfo  incorporeal  hereditaments :  whether  public,  as  thofe 
of  magiftrates  ;  or  private,  as  of  bailiffs,  receivers,  and  the  like. 
For  a  man  may  have  an  eftate  in  them,  either  to  him  and  his 
heirs,  or  for  life,  or  for  a  term  of  years,  or  during  pleafure  only  : 
fave  only  that  offices  of  public  truft  cannot  be  granted  for  a  term 
of  years,  efpecially  if  they  concern  the  adminiftration  of  juftice,. 
for  then  they  might  perhaps  veil  in  executors  or  adminiftrators  p. 
Neither  can  any  judicial  office  be  granted  in  reverfion ;  becaufe,. 
though  the  grantee  may  be  able  to  perform  it  at  the  time  of  the. 
grant,  yet  before  the  office  falls  he  may  become  unable  and  in- 
fufficient :  but  minijlerial  offices  may  be  fo  granted  q ;  for  thofe 
may  be  executed  by  deputy.  Alfo,  by  flatute  5  and  6  Edw.  VI.. 
c.  16.  no  public  office  (hall  be  fold,  under  pain  of  difability  to 
difpofe  of  or  hold  it.  For  the  law  prefumes  that  he,  who  buys  an 

1  Finch,  law.  31.  2  Show.  28.  1  Jon.  297. 

ra  ibid.  63.  p  9  Rep.  97. 

n  Co.  Litt.  56.  ^  u  Rep.  4. 

0  Lord  Raym.  725.  iBrownl.  212.  office. 
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office,  will  by  bribery,  extortion,  or  other  unlawful  means,  make 
his  purchafe  good,  to  the  manifett  detriment  of  the  public. 

VI.  Dignities  bear  a  near  relation  to  offices.  Of  the  na¬ 
ture  of  thefe  we  treated  at  large  in  the  former  bookr:  it  will 
therefore  be  here  fufficient  to  mention  them  as  a  fpecies  of  incor¬ 
poreal  hereditaments,  wherein  a  man  may  have  a  property  or  ettate. 

VII.  Franchises  are  a  feventh  fpecies.  Franchife  and  li¬ 
berty  are  ufed  as  fynonymous  terms :  and  their  definition  is s,  a 
royal  privilege,  or  branch  of  the  king’s  prerogative,  fubfltting  in 
the  hands  of  a  fubjedt.  Being  therefore  derived  from  the  crown, 
they  muff  arife  from  the  king’s  grant ;  or,  in  fome  cafes,  may  be 
held  by  prefcription,  which,  as  has  been  frequently  faid,  prefup- 
pofes  a  grant.  The  kinds  of  them  are  various,  and  almott  infi¬ 
nite  :  I  will  here  briefly  touch  upon  lome  of  the  principal ;  pre- 
mifing  only,  that  they  may  be  vetted  in  either  natural  perfons  or 
bodies  politic  ;  in  one  man,  or  in  many  :  but  the  fame  identical 
franchife,  that  has  before  been  granted  to  one,  cannot  be  bettowed 
on  another  for  that  would  prejudice  the  former  grant  k 

T  o  be  a  county  palatine  is  a  franchife,  vetted  in  a  number  of 
perfons.  It  is  likewife  a  franchife  for  a  number  of  perfons  to  be 
incorporated,  and  lubfitt  as  a  body  politic,  with  a  power  to  main¬ 
tain  perpetual  fucceffion  and  do  other  corporate  adts  :  and  each 
individual  member  of  fuch  corporation  is  alfo  faid  to  have  a  fran¬ 
chife  or  freedom.  Other  franchifes  are,  to  hold  a  court  leet  :  to 
have  a  manor  or  lordfhip  ;  or,  at  leatt,  to  have  a  lordfhip  para¬ 
mount  :  to  have  waifs,  wrecks,  eftrays,  treafure-trove,  royal-fifh, 
forfeitures,  and  deodands  :  to  have  a  court  of  one’s  own,  or  liber¬ 
ty  of  holding  pleas,  and  trying  caufes  :  to  have  the  cognizance 
of  pleas  ;  which  is  a  ftill  greater  liberty,  being  an  exclulive  right,, 
fo  that  no  other  court  fhall  try  caufes  arifing  within  that  jurif- 
didtion  :  to  have  a  bailiwick,  or  liberty  exempt  from  the  ffieriff 
of  the  county,  wherein  the  grantee  only,  and  his  officers,  are  to. 

r  See  book  I.  ch.  12.  ‘2  Roll.  Abr.  191.  Keilw.  196. 

*•  Finch.  L.  164. 


exe- 


38  T/je  Rights  Book  II. 

execute  all  procefs  :  to  have  a  fair  or  market ;  with  the  right  of 
taking  toll,  either  there  or  at  any  other  public  places,  as  at 
bridges,  wharfs,  and  the  like ;  which  tolls  muft  have  a  reafon- 
able  caufe  of  commencement,  (as  in  confideration  of  repairs,  or 
the  like)  elfe  the  franchife  is  illegal  and  void u :  or,  laflly,  to 
have  a  foreft,  chafe,  park,  warren,  or  fifhery,  endowed  with  pri¬ 
vileges  of  royalty  5  which  fpecies  of  franchife  may  require  a 
more  minute  difcuffion. 

As  to  a  forejl :  this,  in  the  hands  of  a  fubjeCt,  is  properly 
the  fame  thing  with  a  chafe;  being  fubjeCt  to  the  common  law, 
and  not  to  the  foreft  laws v.  But  a  chafe  differs  from  a  park,  in 
that  it  is  not  enclofed,  and  alfo  in  that  a  man  may  have  a  chafe 
in  another  man’s  ground  as  well  as  his  own  ;  being  indeed  the 
liberty  of  keeping  beafts  of  chafe  or  royal  game  therein,  pro¬ 
tected  even  from  the  owner  of  the  land,  with  a  power  of  hunt¬ 
ing  them  thereon.  A  park  is  an  enclofed  chafe,  extending  only 
over  a  man’s  own  grounds.  The  word  park  indeed  properly  fig- 
nifies  any  enclofure ;  but  yet  it  is  not  every  field  or  common, 
which  a  gentleman  pleafes  to  furround  with  a  wall  or  paling,  and 
to  ftock  with  a  herd  of  deer,  that  is  thereby  conftituted  a  legal 
park  :  for  the  king’s  grant,  or  at  leaft  immemorial  prefcription, 
is  necefiary  to  make  it  fo  w.  Though  now  the  difference  between 
a  real  park,  and  fuch  enclofed  grounds,  is  in  many  refpedts  not 
very  material  :  only  that  it  is  unlawful  at  common  law  for  any 
perfon  to  kill  any  beafts  of  park  or  chafe x,  except  fuch  as  pof- 
fefs  thefe  franchifes  of  foreft,  chafe,  or  park.  Free-warren  is 
a  fimilar  franchife,  eredted  for  prefervation  or  cuftody  (which  the 
word  fignifies)  of  beafts  and  fowls  of  warren y;  which,  being 
ferae  naturae ,  every  one  had  a  natural  right  to  kill  as  he  could  : 

u  slnft.  220.  wolf,  and  in  a  word,  all  wild  beafts  of 

v  4lnft.  3 1 4.  venary  or  hunting.  (Co.  Litt.  233.) 

w  Co.  Litt.  233.  2  Inft.  199.  11  Rep.  86.  y  The  beafts  are  hares,  conies,  and  roes  : 
x  Thefe  are  properly  buck,  doe,  fox,  the  fowls  are  either  campeftres>  as  partridges, 
martin,  and  roe ;  but  in  a  common  and  le-  rails,  and  quails  ;  or  fylvtjiresy  as  wood- 
gal  fenfe  extend  likewife  to  all  the  beafts  of  cocks  and  pheafants ;  or  apatites,  as  mal- 
the  foreft:  which,  befides  the  other,  are  lards  and  herons.  (Ibid.) 
reckoned  to  be  hart,  hind,  hare,  boar,  and  blit 
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but  upon  the  introduction  of  the  foreft  laws  at  the  Norman  con- 
queft,  as  will  be  fhewn  hereafter,  thefe  animals  being  looked 
upon  as  royal  game  and  the  foie  property  of  our  favage  monarchs, 
this  franchife  of  free-warren  was  invented  to  protect  them  3  by 
giving  the  grantee  a  foie  and  exclufive  power  of  killing  fuch 
game,  fo  far  as  his  warren  extended,  on  condition  of  his  pre¬ 
venting  other  perfons.  A  man  therefore  that  has  the  franchife 
of  warren,  is  in  reality  no  more  than  a  royal  game-keeper  :  but 
no  man,  not  even  a  lord  of  a  manor,  could  by  common  law  juftify 
fporting  on  another's  foil,  or  even  on  his  own,  unlefs  he  had  the 
liberty  of  free-warren  2.  This  franchife  is  almolf  fallen  into  dis¬ 
regard,  fince  the  new  flatutes  for  preferving  the  game  3  the  name 
being  now  chiefly  preferved  in  grounds  that  are  fet  apart  for 
breeding  hares  and  rabbets.  There  are  many  instances  of  keen 
fportfmen  in  antient  times,  who  have  fold  their  eftates,  and  re¬ 
ferred  the  free-warren,  or  right  of  killing  game,  to  themfelves  j 
by  which  means  it  comes  to  pafs  that  a  man  and  his  heirs  have 
fometimes  free-warren  over  another’s  ground  \  A  free  fifoery, 
or  exclufive  right  of  fifhing  in  a  public  river,  is  alfo  a  royal  fran¬ 
chife  j  and  is  confidered  as  fuch  in  all  countries  where  the  feodal 
polity  has  prevailed b :  though  the  making  fuch  grants,  and  by 
that  means  appropriating  what  feems  to  be  unnatural  to  reftrain, 
the  ufe  of  running  water,  was  prohibited  for  the  future  by  king 
John’s  great  charter,  and  the  rivers  that  were  fenced  in  his  time 
were  dire&ed  to  be  laid  open,  as  well  as  the  forefls  to  be  dif- 
afForefled c.  This  opening  was  extended,  by  the  fecond  d  and- 
third*  charters  of  Henry  III,  to  thofe  alfo  that  were  fenced  under 
Richard  I  3  fo  that  a  franchife  of  free  fishery  ought  now  to  be  at 
leaf!  as  old  as  the  reign  of  Henry  II.  This  differs  from  a  feveral 
fifhery  3  becaufe  he  that  has  a  feveral  fifhery  mufl  alfo  be  the 
owner  of  the  foil,  which  in  a  free  fifhery  is  not  requifite.  It 
differs  alfo  from  a  common  of  pifcary  before-mentioned,  in  that 


z  Salk.  637. 

a  Bro.  Abr.  tit.  Warren .  3. 
b  Seld.  Mar.  clauf.  I.  24.  Dufrefne.  V. 
503.  Crag,  de  Jur.  feed.  II,  S .  15. 


c  cap.  47.  edit.  Oxon. 
d  cap.  20. 

c  9  Hen.  III.  c.  16. 
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the  free  fiffiery  is  an  exclufive  right,  the  common  of  pifcary  is 
not  fo  :  and  therefore,  in  a  free  fiffiery,  a  man  has  a  property  in 
the  flffi  before  they  are  caught ;  in  a  common  of  pifcary,  not  till 
afterwards f.  Some  indeed  have  confidered  a  free  fiffiery  not  as 
a  royal  franchife,  but  merely  as  a  private  grant  of  a  liberty  to  fiffi 
in  the  Jeveral  fifhery  of  the  grantor g.  But  the  confidering  fuch 
right  as  originally  a  flower  of  the  prerogative,  till  retrained  by 
magna  carta ,  and  derived  by  royal  grant  (previous  to  the  reign 
of  Richard  I.)  to  fuch  as  now  claim  it  by  prefcription,  may  re¬ 
move  fome  difficulties  in  refpedl  to  this  matter,  with  which  our 
books  are  embaraffied. 

VIII.  Corodi  e  s  are  a  right  of  fuftenance,  or  to  receive 
certain  allotments  of  victual  and  provilion  for  one’s  maintenance  h. 
In  lieu  of  which  (efpecially  when  due  from  ecclefiaftical  perfons) 
a  penfion  or  fum  of  money  is  fometimes  fubftituted l.  And  thefe 
may  be  reckoned  another  fpecies  of  incorporeal  hereditaments ; 
though  not  chargeable  on,  or  iffiiing  from,  any  corporeal  inhe¬ 
ritance,  but  only  charged  on  the  perfon  of  the  owner  in  refpedt 
of  fuch  his  inheritance.  To  thefe  may  be  added, 

IX.  An  nuities,  which  are  much  of  the  fame  nature  ; 
only  that  thefe  arife  from  temporal,  as  the  former  from  fpiritual, 
perfons.  An  annuity  is  a  thing  very  diftinft  from  a  rent-charge, 
with  which  it  is  frequently  confounded  :  a  rent-charge  being  a 
burthen  impofed  upon  and  iffiiing  out  of  lands,  whereas  an  annuity 
is  a  yearly  fum  chargeable  only  upon  the  perfon  of  the  grantor K 
Therefore,  if  a  man  by  deed  grant  to  another  the  fum  of  20/.  per 
annum ,  without  expreffing  out  of  what  lands  it  ffiall  iffiie,  no 
land  at  all  ffiall  be  charged  with  it ;  but  it  is  a  mere  perfonal 
annuity  :  which  is  of  fo  little  account  in  the  law,  that,  if  grant¬ 
ed  to  an  eleemofynary  corporation,  it  is  not  within  the  ftatutes 
of  mortmain k ;  and  yet  a  man  may  have  a  real  eftate  in  it, 
though  his  fecurity  is  merely  perfonal. 


f  F.  N.B.  88.  Salk.  637. 
e  2  Sid.  8. 
h  Finch,  L.  162. 


‘  See  book  I.  ch.  8. 
'  Co.  Litt.  144. 
k  Ibid.  2. 
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X.  Rents  are  the  lafh  fpecies  of  incorporeal  hereditaments. 
The  word,  rent,  or  render,  reditus ,  fignifies  a  compenfation,  or 
return ;  it  being  in  the  nature  of  an  acknowlegement  given  for 
the  pofieffion  of  fome  corporeal  inheritance  K  It  is  defined  to  be 
a  certain  profit  ilfuing  yearly  out  of  lands  and  tenements  corpo¬ 
real.  It  muft  be  a  profit  •,  yet  there  is  no  occaiion  for  it  to  be,  as 
it  ufually  is,  a  fum  of  money  :  for  fpurs,  capons,  horfes,  corn, 
and  other  matters  may  be  rendered,  and  frequently  are  rendered, 
by  way  of  rent m.  It  may  alfo  confid  in  fervices  or  manual  ope¬ 
rations  ;  as,  to  plough  fo  many  acres  of  ground,  to  attend  the 
king  or  the  lord  to  the  wars,  and  the  like ;  which  fervices  in 
the  eye  of  the  law  are  profits.  This  profit  mud  alfo  be  certain ; 
or  that  which  may  be  reduced  to  a  certainty  by  either  party. 
It  mull  alfo  ifiue  yearly  ;  though  there  is  no  occafion  for  it 
to  ifiue  every  fucceffive  year;  but  it  may  be  referved  every  fe- 
cond,  third,  or  fourth  year n :  yet,  as  it  is  to  be  produced  out 
of  the  profits  of  lands  and  tenements,  as  a  recompenfe  for 
being  permitted  to  hold  and  enjoy  them,  it  ought  to  be  referved 
yearly,  becaufe  thofe  profits  do  annually  arife  and  are  annually 
renewed.  It  mud  ifiue  out  of  the  thing  granted,  and  not  be  part 
of  the  land  or  thing  itfelf;  wherein  it  differs  from  an  exception 
in  the  grant,  which  is  always  of  part  of  the  thing  granted0.  It 
mud,  ladly,  ifiue  out  of  lands  and  tenements  corporeal ;  that  is, 
from  fome  inheritance  whereunto  the  owner  or  grantee  of  the 
rent  may  have  recourfe  to  didrein.  Therefore  a  rent  cannot  be  re¬ 
ferved  out  of  an  advowfon,  a  common,  an  office,  a  franchife,  or 
the  like  p.  But  a  grant  of  fuch  annuity  or  fum  may  operate  as  a 
perfonal  contrad,  and  oblige  the  grantor  to  pay  the  money  refer¬ 
ved,  or  fubjed  him  to  an  adion  of  debtq;  though  it  doth  not 
affed  the  inheritance,  and  is  no  legal  rent  in  contemplation  of  law. 

Trere  are  at  common  lawr  three  manner  of  rents;  rent- 
fervice,  rent-charge,  and  rent- feck.  Ren  t-fier  vice  is  fo  called  be- 

1  Co.  Litt.  144.  0  Plowd.  13.  8  Rep.  71. 

m  Ibid.  142.  p  Co.  Litt.  144. 

n  Ibid.  47.  q  Ibid.  47.  r  Litt.  §.  3. 
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caufe  it  hath  forne  corporal  fervice  incident  to  it,  as  at  the  lead 
fealty,  or  the  feodal  oath  of  fidelity5.  For,  if  a  tenant  holds  his 
land  by  fealty,  and  ten  (hillings  rent;  or  by  the  fervice  of  plough¬ 
ing  the  lord's  land,  and  five  (hillings  rent;  thefe  pecuniary  rents, 
being  connected  with  perfonal  fervices,  are  therefore  called  rent- 
fervice.  And  for  thefe,  in  cafe  they  be  behind,  or  arrere,  at  the 
day  appointed,  the  lord  may  didrein  of  common  right,  without 
referving  any  fpecial  power  of  didrefs  ;  provided  he  hath  in  him- 
felf  the  reverfion,  or  future  eftate  of  the  lands  and  tenements, 
after  the  leafe  or  particular  edate  of  the  leffee  or  grantee  is 
expired  A  rent-charge ,  is  where  the  owner  of  the  rent  hath 
no  future  intered,  or  reverfion  expectant  in  the  land ;  as  where 
a  man  by  deed  maketh  over  to  others  his  whole  edate  in  fee  fimple, 
with  a  certain  rent  payable  thereout,  and  adds  to  the  deed  a  cove¬ 
nant  or  claufe  of  didrefs,  that  if  the  rent  be  arrere,  or  behind, 
it  (hall  be  lawful  to  didrein  for  the  fame.  In  this  cafe  the  land 
is  liable  to  the  didrefs,  not  of  common  right,  but  by  virtue  of 
the  claufe  in  the  deed  :  and  therefore  it  is  called  a  rent -charge, 
becaufe  in  this  manner  the  land  is  charged  with  a  didrefs  for  the 
payment  of  it  u.  Rent-feck ,  reditus  ftccus ,  or  barren  rent,  is  in 
effedl  nothing  more  than  a  rent  referved  by  deed,  but  without 
any  claufe  of  didrefs. 

There  are  alfo  other  fpecies  of  rents,  which  are  reducible 
to  thefe  three.  Rents  of  afife  are  the  certain  edablidied  rents  of 
the  freeholders  and  antient  copyholders  of  a  manor w,  which  can¬ 
not  be  departed  from  or  varied.  Thofe  of  the  freeholders  are  fre¬ 
quently  called  chief  rents,  reditus  capitales ;  and  both  forts  are  in¬ 
differently  denominated  quit  rents,  quieti  reditus ;  becaufe  thereby 
the  tenant  goes  quit  and  free  of  all  other  fervices.  When  thefe 
payments  were  referved  in  filver  or  white  money,  they  were  an- 
tiently  called  white-  rents,  or  blanchfarms ,  reditus  albix ;  in  con- 
tradidin&ion  to  rents  referved  in  work,  grain,  &c .  which  were 

*  Co.  Litt.  142.  *  In  Scotland  this  kind  of  fmall  pay- 

1  Litt.  §.215,  ment  is  called  blench -holding,  or  reditus  albae 

n  Co.  Litt.  143.  Jirmae . 

*  2  Inft.  19. 
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called  reditus  ?iigriy  or  black-made  y.  Rack- rent  is  only  a  rent  of 
the  full  value  of  the  tenement,  or  near  it.  A  feefarm- rent  is  a 
rent-charge  iffuing  out  of  an  eftate  in  fee ;  of  at  lead  one  fourth 
of  the  value  of  the  lands,  at  the  time  of  it’s  refervation  z :  for  a 
grant  of  lands,  referving  fo  confiderable  a  rent,  is  indeed  only 
letting  lands  to  farm  in  fee  llmple  indead  of  the  ufual  methods 
for  life  or  years. 

These  are  the  general  divifions  of  rent ;  but  the  difference 
between  them  ( in  refpedt  to  the  remedy  for  recovering  them)  is 
now  totally  abolifhed ;  and  all  perfons  may  have  the  like  remedy 
by  didrefs  for  rents-feck,  rents  of  affife,  and  chief-rents,  as  in 
cafe  of  rents  referved  upon  leafe  \ 

Rent  is  regularly  due  and  payable  upon  the  land  from  whence 
it  iffues,  if  no  particular  place  is  mentioned  in  the  refervation  b ; 
but,  in  cafe  of  the  king,  the  payment  mud  be  either  to  his  offi¬ 
cers  at  the  exchequer,  or  to  his  receiver  in  the  country  c.  And, 
dridtly,  the  rent  is  demandable  and  payable  before  the  time  of 
funfet  of  the  day  whereon  it  is  referved  d ;  though  fome  have 
thought  it  not  abfolutely  due  till  midnight6. 

With  regard  to  the  original  of  rents,  fomething  will  be  faid 
in  the  next  chapter  :  and,  as  to  didreffes  and  other  remedies  for 
their  recovery,  the  dodtrine  relating  thereto,  and  the  feveral  pro¬ 
ceedings  thereon,  thefe  belong  properly  to  the  third  part  of  our 
commentaries,  which  will  treat  of  civil  injuries,  and  the  means 
whereby  they  are  redreffed. 


-v  2  Inft.  19. 

*  Co.  Litt.  143. 
a  Stat.  4  Geo.  II.  c.  28. 
b  Co.  Litt.  201. 


c  4  Rep.  73. 
d  Anderf.  253. 

c  1  Saund.  287.  I  Chan.  Prec.  555. 
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Chapter  the  fourth. 

Of  the  FEODAL  SYSTEM. 


IT  is  impoffible  to  underftand,  with  any  degree  of  accuracy, 
either  the  civil  constitution  of  this  kingdom,  or  the  laws 
which  regulate  it’s  landed  property,  without  fome  general  ac¬ 
quaintance  with  the  nature  and  dodtrine  of  feuds,  or  the  feodal 
law :  a  fyftem  fo  univerfally  received  throughout  Europe,  upwards 
of  twelve  centuries  ago,  that  fir  Henry  Spelman  a  does  not  fcruple 
to  call  it  the  law  of  nations  in  our  weflern  world.  This  chapter 
will  be  therefore  dedicated  to  this  inquiry.  And  though,  in  the 
courfe  of  our  obfervations  in  this  and  many  other  parts  of  the 
prefent  book,  we  may  have  occalion  to  fearch  pretty  highly  into 
the  antiquities  of  our  Englifh  jurifprudence,  yet  furely  no  induf- 
trious  Student  will  imagine  his  time  mif-employed,  when  he  is 
led  to  confider  that  the  obfolete  dodtrines  of  our  laws  are  fre¬ 
quently  the  foundation,  upon  which  what  remains  is  eredted ; 
and  that  it  is  impracticable  to  comprehend  many  rules  of  the  mo¬ 
dem  law,  in  a  fcholarlike  fcientifical  manner,  without  having  re- 
courfe  to  the  antient.  Nor  will  thefe  refearches  be  altogether  void 
of  rational  entertainment  as  well  as  ufe  :  as  in  viewing  the  ma- 
jettic  ruins  of  Rome  or  Athens,  of  Balbec  or  Palmyra,  it  admi¬ 
nisters  both  pleafure  and  instruction  to  compare  them  with  the 
draughts  of  the  fame  edifices,  in  their  prifline  proportion  and 
fplendor. 


*  of  parliaments.  57. 
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The  conEitution  of  feuds b  had  it’s  original  from  the  military 
policy  of  the  northern  or  Celtic  nations,  the  Goths,  the  Hunns, 
the  Franks,  the  Vandals,  and  the  Lombards,  who  all  migrating 
from  the  fame  officina  gentium,  as  Crag  very  juEly  entitles  it  % 
poured  themfelves  in  vaE  quantities  into  all  the  regions  of  Europe, 
at  the  declenfion  of  the  Roman  empire.  It  was  brought  by  them 
from  their  own  countries,  and  continued  in  their  refpe&ive  colo¬ 
nies  as  the  moE  likely  means  to  fecure  their  new  acquifitions : 
and,  to  that  end,  large  diEridts  or  parcels  of  land  were  allotted  by 
the  conquering  general  to  the  fuperior  oEicers  of  the  army,  and 
by  them  dealt  out  again  in  fmaller  parcels  or  allotments  to  the 
inferior  oEicers  and  moE  deferving  foldiersd.  Thefe  allotments 
were  called  feoda ,  feuds,  fiefs,  or  fees ;  which  laE  appellation 
in  the  northern  languages'  fignifies  a  conditional  Eipend  or  re¬ 
ward  f.  Rewards  or  Eipends  they  evidently  were ;  and  the  con¬ 
dition  annexed  to  them  was,  that  the  poEefifor  Eiould  do  fervice 
faithfully,  both  at  home  and  in  the  wars,  to  him  by  whom  they 
were  given  ;  for  which  purpofe  he  took  the  jur amentum  fdelita - 
tis,  or  oath  of  fealty g:  and  in  cafe  of  the  breach  of  this  con¬ 
dition  and  oath,  by  not  performing  the  Eipulated  fervice,  or  by 
deferting  the  lord  in  battle,  the  lands  were  again  to  revert  to  him 
who  granted  them*1. 

Allotments  thus  acquired,  naturally  engaged  fuch  as  ac¬ 
cepted  them  to  defend  them  :  and,  as  they  all  fprang  from  the 


b  See  Spelman  of  feuds,  and  Wright  of 
tenures,  per  tot . 

c  De  jure  feod .  19,  20. 
d  Wright.  7. 
e  Spelm.  G/.216. 

f  Pontoppidan  in  his  hiitory  of  Norway 
(page  290)  obferves,  that  in  the  northern 
languages  fignifies  proprietas  and  all 
totum.  Hence  he  derives  the  Od!)nI  right  in 
thofe  countries ;  and  hence  too  perhaps  is 
derived  the  udal  right  in  Finland,  13c.  (See 
Mac  Doual.  Inft.  part.  2.)  Now  the  tranf- 


pofition  of  thefe  northern  fyllables,  allotih, 
will  give  us  the  true  etymology  of  the  allo¬ 
dium,  or  abfolute  property  of  the  feudifts ; 
as,  by  a  fimilar  combination  of  the  latter 
fyllable  with  the  word  ffC  (which  fignifieo, 
we  have  feen,  a  conditional  reward  or  lli- 
pend)  fcCOtlfi  or  feodum  will  denote  llipen- 
diary  property. 

8  See  this  oath  explained  at  large  in 
Feud.  1.  2.  t.  7. 

h  Feud.  /.  2.  t.  2  a.. 
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fame  right  of  conqueft,  no  part  could  fubfift  independent  of  the 
whole  ;  wherefore  all  givers  as  well  as  receivers  were  mutually 
bound  to  defend  each  others  poffeftions.  But,  as  that  could  not 
effectually  be  done  in  a  tumultuous  irregular  way,  government, 
and  to  that  purpofe  fubordination,  was  neceffary.  Every  receiver 
of  lands,  or  feudatory,  was  therefore  bound,  when  called  upon 
by  his  benefactor,  or  immediate  lord  of  his  feud  or  fee,  to  do  all 
in  his  power  to  defend  him.  Such  benefactor  or  lord  was  like- 
wife  fubordinate  to  and  under  the  command  of  his  immediate 
benefaCtor  or  fuperior  ;  and  fo  upwards  to  the  prince  or  general 
himfelf.  And  the  feveral  lords  were  alfo  reciprocally  bound,  in 
their  refpeCtive  gradations,  to  proteCt  the  poffeffions  they  had 
given.  Thus  the  feodal  connection  was  eftablifhed,  a  proper  mi¬ 
litary  fubjeCtion  was  naturally  introduced,  and  an  army  of  feuda¬ 
tories  were  always  ready  enlifted,  and  mutually  prepared  to  muf- 
ter,  not  only  in  defence  of  each  man’s  own  feveral  property,  but 
alfo  in  defence  of  the  whole,  and  of  every  part  of  this  their 
newly  acquired  country  1 :  the  prudence  of  which  conftitution 
was  foon  fufficiently  vifible  in  the  ftrength  and  fpirit,  with  which 
they  maintained  their  conquefts. 

The  univerfality  and  early  ufe  of  this  feodal  plan,  among  all 
thofe  nations  which  in  complaifance  to  the  Romans  we  ffill  call 
barbarous,  may  appear  from  what  is  recorded  k  of  the  Cimbri  and 
Teutones,  nations  of  the  fame  northern  original  as  thofe  whom 
we  have  been  defcribing,  at  their  firff  irruption  into  Italy  about 
a  century  before  the  chriftian  aera.  They  demanded  of  the  Ro¬ 
mans,  “  nt  inartius  populus  aliquid  fibi  terrae  daret ,  quafi  Jilpen - 
“  diitm :  caeterum ,  lit  vellet ,  manibns  atque  armis  Juis  uteretur” 
The  fenfe  of  which  may  be  thus  rendered  -7  they  defired  ftipen- 
diary  lands  (that  is,  feuds)  to  be  allowed  them,  to  be  held  by 
military  and  other  perfonal  fervices,  whenever  their  lords  fhould 
call  upon  them.  This  was  evidently  the  fame  conftitution,  that 
difplayed  itfelf  more  fully  about  feven  hundred  years  afterwards ; 
when  the  Salii,  Burgundians,  and  Franks  broke  in  upon  Gaul, 

1  Wright.  8.  k  L.  Fiona .  /.  3.  c.  3. 
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the  Vifigoths  on  Spain,  and  the  Lombards  upon  Italy,  and  intro¬ 
duced  with  themfelves  this  northern  plan  of  polity,  ferving  at 
once  to  diftribute,  and  to  proteCt,  the  territories  they  had  newly 
gained.  And  from  hence  it  is  probable  that  the  emperor  Alex¬ 
ander  Severus 1  took  the  hint,  of  dividing  lands  conquered  from 
the  enemy  among  his  generals  and  victorious  foldiery,  on  condi¬ 
tion  of  receiving  military  fervice  from  them  and  their  heirs  for 
ever. 


Scarce  had  thefe  northern  conquerors  eftablifhed  themfelves 
in  their  new  dominions,  when  the  wifdom  of  their  conftitutions, 
as  well  as  their  perfonal  valour,  alarmed  all  the  princes  of  Europe; 
that  is,  of  thofe  countries  which  had  formerly  been  Roman  pro¬ 
vinces,  but  had  revolted,  or  were  deferted  by  their  old  mailers, 
in  the  general  wreck  of  the  empire.  Wherefore  moft,  if  not  all, 
of  them  thought  it  neceffary  to  enter  into  the  fame  or  a  hmilar 
plan  of  policy.  For  whereas,  before,  the  polfefiions  of  their 
fubjeCts  were  perfectly  allodial ;  (that  is,  wholly  independent, 
and  held  of  no  fuperior  at  all )  now  they  parcelled  out  their  royal 
territories,  or  perfuaded  their  fubjeCts  to  furrender  up  and  retake 
their  own  landed  property,  under  the  like  feodal  obligation  of 
military  fealty  m.  And  thus,  in  the  compafs  of  a  very  few  years, 
the  feodal  conftitution,  or  the  doCtrine  of  tenure,  extended  itfelf 
over  all  the  weftern  world.  Which  alteration  of  landed  property, 
in  fo  very  material  a  point,  necelfarily  drew  after  it  an  alteration 
of  laws  and  cuftoms :  fo  that  the  feodal  laws  foon  drove  out  the 
Roman,  which  had  hitherto  univerfally  obtained,  but  now  be¬ 
came  for  many  centuries  loft  and  forgotten  ;  and  Italy  itfelf  (as 
fome  of  the  civilians,  with  more  fpleen  than  judgment,  have  ex- 
preifed  it)  belluinasy  atque  ferinas>  immanefqae  Longobardorum  leges 
accept t n. 


1  “  Sola,  quae  de  hojlibus  capta  funt ,  lim't- 
taneis  ducibus  et  militibus  donavit ;  it  a  ut 
eorum  ita  ejfent ,  Ji  baeredes  illorum  militarent , 
nec  unquam  ad  privates  pertinerent  :  dice  ns 
attentius  tUos  militaturos ,  Ji  ttiam  fua  rura 
defenderent.  Addidit  Ja?ie  bis  et  animalia  et 
JervoSj  ut  pojfent  colere  quod  acceperant ;  ne 


“  per  tnopiam  hominum  vel  per  feneftutem  dfe~ 
“  rerent  ur  rura  vie  in  a  barbariae ,  quod  turpij- 
Jim um  ille  ducebat (/El,  Lamprid.  in  vita 
Alex.  Seven.) 
m  Wright.  10. 

"  Gravin.  Orig.  1. 1.  §.139. 
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But  this  feodal  polity,  which  was  thus  by  degrees  eftablifhed 
over  all  the  continent  of  Europe,  feems  not  to  have  been  received 
in  this  part  of  our  ifland,  at  leaft  not  univerfally  and  as  a  part  of 
the  national  conftitution,  till  the  reign  of  William  the  Norman0. 
Not  but  that  it  is  reafonable  to  believe,  from  abundant  traces  in 
our  hiftory  and  laws,  that  even  in  the  times  of  the  Saxons,  who 
were  a  fwarm  from  what  fir  William  Temple  calls  the  fame  nor¬ 
thern  hive,  fomething  limilar  to  this  was  in  ufe  :  yet  not  fo  ex- 
tenfively,  nor  attended  with  all  the  rigour  that  was  afterwards 
imported  by  the  Normans.  For  the  Saxons  were  firmly  fettled  in 
this  illand,  at  leaf!  as  early  as  the  year  600  :  and  it  was  not  till 
two  centuries  after,  that  feuds  arrived  to  their  full  vigour  and  ma¬ 
turity,  even  on  the  continent  of  Europe  p. 

This  introduction  however  of  the  feodal  tenures  into  Eng¬ 
land,  by  king  William,  docs  not  leem  to  have  been  effected  im¬ 
mediately  after  the  conqueft,  nor  by  the  mere  arbitrary  will  and 
power  of  the  conqueror ;  but  to  have  been  confented  to  by  the 
great  council  of  the  nation  long  after  his  title  was  eftablifhed. 
Indeed  from  the  prodigious  daughter  of  the  Englifh  nobility  at 
the  battle  of  Haftings,  and  the  fruitlefs  infurreCtions  of  thofe  who 
furvived,  fuch  numerous  forfeitures  had  accrued,  that  he  was  able 
to  reward  his  Norman  followers  with  very  large  and  extenfive 
poffeflions  :  which  gave  a  handle  to  the  monkilh  hiftorians,  and 
fuch  as  have  implicitly  followed  them,  to  reprefent  him  as  having 
by  right  of  the  fword  feified  on  all  the  lands  of  England,  and 
dealt  them  out  again  to  his  own  favourites.  A  fuppofition, 
grounded  upon  a  miftaken  fenfe  of  the  word  coiiquejl ;  which,  in 
it’s  feodal  acceptation,  fignifies  no  more  than  acquijition :  and  this 
has  led  many  hafty  writers  into  a  ftrange  hiftorical  miftake,  and 
one  which  upon  the  flighted:  examination  will  be  found  to  be 
moft  untrue.  However,  certain  it  is,  that  the  Normans  now  be¬ 
gan  to  gain  very  large  poffeflions  in  England  :  and  their  regard 
for  the  feodal  law,  under  which  they  had  long  lived,  together 
0  Spelm.  Ghjf.  ziS.  Brad.  /.  2.  c.  16.  §.7.  p  Crag.  /.  1.  /.  4. 
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with  the  king’s  recommendation  of  this  policy  to  the  English,  as 
the  befl  way  to  put  themfelves  on  a  military  footing,  and  thereby 
to  prevent  any  future  attempts  from  the  continent,  were  probably 
the  reafons  that  prevailed  to  effect  it’s  eilablHhment  here.  And 
perhaps  we  may  be  able  to  afcertain  the  time  of  this  great  revo¬ 
lution  in  our  landed  property  with  a  tolerable  degree  of  exa&nefs. 
For  we  learn  from  the  Saxon  chronicle q,  that  in  the  nineteenth 
year  of  king  William’s  reign  an  invafion  was  apprehended  from 
Denmark  ;  and  the  military  conftitution  of  the  Saxons  being  then 
laid  afide,  and  no  other  introduced  in  it’s  ftead,  the  kingdom  was 
wholly  defencelefs  :  which  occafioned  the  king  to  bring  over  a 
large  army  of  Normans  and  Bretons,  who  were  quartered  upon 
every  landholder,  and  greatly  opprefied  the  people.  This  apparent 
weaknefs,  together  with  the  grievances  occafioned  by  a  foreign 
force,  might  co-operate  with  the  king’s  remonftrances,  and  the 
better  encline  the  nobility  to  liften  to  his  propofals  for  putting 
them  in  a  pofture  of  defence.  For,  as  foon  as  the  danger  was 
over,  the  king  held  a  great  council  to  inquire  into  the  ftate  of  the 
nation  r ;  the  immediate  confequence  of  which  was  the  compiling 
of  the  great  furvey  called  domefday-book,  which  was  finiflied  in 
the  next  year  :  and  in  the  latter  end  of  that  very  year  the  king 
was  attended  by  all  his  nobility  at  Sarum  ;  where  all  the  prin¬ 
cipal  landholders  fubmitted  their  lands  to  the  yoke  of  military 
tenure,  became  the  king’s  vafals,  and  did  homage  and  fealty  to  his 
perlon s.  This  feems  to  have  been  the  aera  of  formally  introdu¬ 
cing  the  feodal  tenures  by  law  ;  and  probably  the  very  law,  thus 
made  at  the  council  of  Sarum,  is  that  which  is  ftill  extant t,  and 
couched  in  thefe  remarkable  words :  “  Jlatuimus,  ut  omnes  liber i 
“  homines  foedere  et  facr ament 0  ajjirment ,  quod  intra  et  extra  uni - 
“  verfum  regnum  Angliae  Wilhelino  regi  domino  fuo  Jideles  ejfe  volunt ; 
“  terras  et  honor es  illius  omni  Jidelitate  ubique  fervare  cum  eo,  et 

**  A.D,  1 0S5.  melioris  per  tot  am  Angliatn ,  ejus  homines  fafti 

T  Rex  tenuit  magnum  concilium ,  et  graves  funt ,  it  omnes  fe  illi  fubdidere ,  ejufque  fafti 
fermones  haluit  cum  fuis  proceribus  de  hac  terra ,  funt  vafalli ,  ac  ci  fdelitatis  jur amenta  praejii- 
quo  modo  inco!eretur>  et  a  qu'tbus  hominibusy  terunt,  fe  contra  alios  quofeunque  illi  fidos  fu- 
Chron,  Sax.  ibid.  taros ^  Chron.  Sax.  A.  D.  1086. 

s  Omnes praedia  tenentes,  quotquot  effent  notae  1  cap.  52.  Wilk.  228. 
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“  contra  inimicos  et  alienigenas  defender e.”  The  terms  of  this  law 
(as  lir  Martin  Wright  has  obferved  u)  are  plainly  feodal :  for,  firfl, 
it  requires  the  oath  of  fealty,  which  made  in  the  fenfe  of  the  feu- 
difts  every  man  that  took  it  a  tenant  or  vafal ;  and,  fecondly, 
the  tenants  obliged  themfelves  to  defend  their  lord’s  territories 
and  titles  againft  all  enemies  foreign  and  domeftic.  But  what 
puts  the  matter  out  of  difpute  is  another  law  of  the  fame  col¬ 
lection  v,  which  exaCts  the  performance  of  the  military  feodal 
lervices,  as  ordained  by  the  general  council.  tc  Oimies  comites ,  et 
“  bar  ones,  et  milites ,  et  fervientes,  et  univerji  liber  i  homines  totius 
“  regni  nofri  praeditti ,  habeant  et  teneant  fe  femper  bene  in  armis  et 
“in  equis ,  ut  decet  et  oportet :  et  fint  Jemper  prompti  et  bene  par  at  i 
“ad  fervhium  fuum  integrum  nobis  explendum  et  per  agendiun  cum 
“  opus  fuerit ;  fecundum  quod  nobis  debent  defeodis  et  tenementis  J'uis 
“  de  jure  facer e  et  ficut  illis  fatuimus  per  commune  concilium  totius 
“  regni  nofri  praediffii” 

This  new  polity  therefore  feems  not  to  have  been  impofed  by 
the  conqueror,  but  nationally  and  freely  adopted  by  the  general  af- 
fembly  of  the  whole  realm,  in  the  fame  manner  as  other  nations 
of  Europe  had  before  adopted  it,  upon  the  fame  principle  of 
felf-fecurity.  And,  in  particular,  they  had  the  recent  example 
of  the  French  nation  before  their  eyes ;  which  had  gradually 
furrendered  up  all  it’s  allodial  or  free  lands  into  the  king’s  hands, 
who  reftored  them  to  the  owners  as  a  benefcium  or  feud,  to  be 
held  to  them  and  fuch  of  their  heirs  as  they  previoufly  nominated 
to  the  king  :  and  thus  by  degrees  all  the  allodial  eftates  of  France 
were  converted  into  feuds,  and  the  freemen  became  the  vafals  of 
the  crown  w.  The  only  difference  between  this  change  of  tenures 
in  France,  and  that  in  England,  was,  that  the  former  was  effected 
gradually,  by  the  confent  of  private  perfons  j  the  latter  was  done 
at  once,  all  over  England,  by  the  common  confent  of  the  nation  *. 


u  Tenures.  66.  all  the  lands  in  Egypt,  and  granted  them 

v  cap.  58.  Wilk.  228.  out  to  the  Egyptians,  refeiving  an  annual 

w  Montefq.  Sp.  L.  b.  31.  c.  8.  render  of  the  fifth  part  of  their  value.  (Gen. 

*  PharoaJi  thus  acquired  the  dominion  of  c.  47.) 
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I  n  confequence  of  this  change,  it  became  a  fundamental  maxim 
and  neceffary  principle  (though  in  reality  a  mere  fidtion)  of  our 
English  tenures,  “  that  the  king  is  the  univerfal  lord  and  original 
“  proprietor  of  all  the  lands  in  his  kingdom y ;  and  that  no  man 
“  doth  or  can  poffefs  any  part  of  it,  but  what  has  mediately  or 
“  immediately  been  derived  as  a  gift  from  him,  to  be  held  upon 
*€  feodal  lervices.”  For,  this  being  the  real  cafe  in  pure,  original, 
proper  feuds,  other  nations  who  adopted  this  fyftem  were  obliged 
to  adt  upon  the  fame  fuppofition,  as  a  fubftrudtion  and  foundation 
of  their  new  polity,  though  the  fadt  was  indeed  far  otherwife. 
And  indeed  by  thus  confenting  to  the  introduction  of  feodal  te¬ 
nures,  our  Englifh  anceftors  probably  meant  no  more  than  to  put 
the  kingdom  in  a  flate  of  defence  by  eftablifhing  a  military  fyf- 
tem  ;  and  to  oblige  themfelves  (in  refpedt  of  their  lands)  to  main¬ 
tain  the  king’s  title  and  territories,  with  equal  vigour  and  fealty, 
as  if  they  had  received  their  lands  from  his  bounty  upon  thefe 
exprefs  conditions,  as  pure,  proper,  beneficiary  feudatories.  But, 
whatever  their  meaning  was,  the  Norman  interpreters,  fkilled  in 
all  the  niceties  of  the  feodal  conftitutions,  and  well  undemand¬ 
ing  the  import  and  extent  of  the  feodal  terms,  gave  a  very  diffe¬ 
rent  conftrudtion  to  this  proceeding  $  and  thereupon  took  a  handle 
to  introduce  not  only  the  rigorous  doctrines  which  prevailed  in 
the  duchy  of  Normandy,  but  alfo  fuch  fruits  and  dependencies, 
fuch  hardfhips  and  fervices,  as  were  never  known  to  other  na¬ 
tions  z ;  as  if  the  Englilh  had  in  fadt,  as  well  as  theory,  owed 
every  thing  they  had  to  the  bounty  of  their  fovereign  lord. 

Our  anceftors  therefore,  who  were  by  no  means  beneficiaries, 
but  had  barely  confented  to  this  fidtion  of  tenure  from  the  crown, 
as  the  bads  of  a  military  difcipline,  with  reafon  looked  upon 
thefe  dedudtions  as  grievous  impofitions,  and  arbitrary  conclufions 
from  principles  that,  as  to  them,  had  no  foundation  in  truth  \ 
However,  this  king,  and  his  fon  William  Rufus,  kept  up  with 

y  Tout fuit  in  lujy  et  njient  de  luy  al  com -  z  Spehn.  of  feuds,  C.  28. 

maiccment.  (M.  24  Ed*iv.  III.  65.^  a  Wright  81. 
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a  high  hand  all  the  rigours  of  the  feodal  dodtrines  :  but  their 
fucceflbr,  Henry  I,  found  it  expedient,  when  he  fet  up  his  pre¬ 
tentions  to  the  crown,  to  promife  a  reftitution  of  the  laws  of  king; 
Edward  the  confetior,  or  antient  Saxon  fyftem ;  and  accordingly, 
in  the  firft  year  of  his  reign,  granted  a  charter  b,  whereby  he  gave 
up  the  greater  grievances,  but  ftill  referved  the  fidtion  of  feodal 
tenure,  for  the  fame  military  purpofes  which  engaged  his  father 
to  introduce  it.  But  this  charter  was  gradually  broken  through, 
and  the  former  grievances  were  revived  and  aggravated,  by  him- 
felf  and  fucceeding  princes ;  till  in  the  reign  of  king  John  they 
became  fo  intolerable,  that  they  occationed  his  barons,  or  prin¬ 
cipal  feudatories,  to  rife  up  in  arms  againft  him  :  which  at  length 
produced  the  famous  great  charter  at  Runing-mead,  which,  with 
fome  alterations,  was  confirmed  by  his  fon  Henry  III.  And, 
though  it’s  immunities  (efpecially  as  altered  on  it’s  laft  edition  by 
his  fon  c)  are  very  greatly  Ihort  of  thofe  granted  by  Henry  I,  it 
was  juftly  efteemed  at  the  time  a  vafi:  acquifition  to  Englifh  li¬ 
berty.  Indeed,  by  the  farther  alteration  of  tenures  that  has  fince 
happened,  many  of  thefe  immunities  may  now  appear,  to  a  com¬ 
mon  obferver,  of  much  lefs  confequence  than  they  really  were 
when  granted  :  but  this,  properly  confidered,  will  fhew,  not 
that  the  acquifitions  under  John  were  fmall,  but  that  thofe  under 
Charles  were  greater.  And  from  hence  alfo  arifes  another  infe¬ 
rence  ;  that  the  liberties  of  Englifhmen  are  not  (as  fome  arbitrary 
writers  would  reprefent  them)  mere  infringements  of  the  king’s 
prerogative,  extorted  from  our  princes  by  taking  advantage  of 
their  weaknefs ;  but  a  reftoration  of  that  antient  conftitution,  of 
which  our  anceftors  had  been  defrauded  by  the  art  and  finefie  of 
the  Norman  lawyers,  rather  than  deprived  by  the  force  of  the 
Norman  arms. 

Having  given  this  fhort  hiftory  of  their  rife  and  progrefs, 
we  will  next  confider  the  nature,  dodtrine,  and  principal  laws  of 
feuds ;  wherein  we  {hall  evidently  trace  the  groundwork  of  many 
parts  of  our  public  polity,  and  alfo  the  original  of  fuch  of  our 
b  LL.  Hen.  I.  c.  i  -  c  9  //  cn.  III. 
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own  tenures,  as  were  either  aboliflied  in  the  laft  century,  or  ftill 
remain  in  force. 

The  grand  and  fundamental  maxim  of  all  feodal  tenure  Is 
this ,  that  all  lands  were  originally  granted  out  by  the  fovereign, 
and  are  therefore  holden,  either  mediately  or  immediately,  of  the 
crown.  The  grantor  was  called  the  proprietor,  or  lord ;  being 
he  who  retained  the  dominion  or  ultimate  property  of  the  feud  or 
fee  :  and  the  grantee,  who  had  only  the  ufe  and  pofleflion,  ac¬ 
cording  to  the  terms  of  the  grant,  was  ftiled  the  feudatory  or 
vafaly  which  was  only  another  name  for  the  tenant  or  holder  of 
the  lands ;  though,  on  account  of  the  prejudices  we  have  juftly 
conceived  againft  the  do&rines  that  were  afterwards  grafted  on 
this  fyftem,  we  now  ufe  the  word  va/al  opprobrioufly,  as  fyno- 
nymous  to  Have  or  bondman.  The  manner  of  the  grant  was  by 
words  of  gratuitous  and  pure  donation,  dedi  et  concefji ;  which  are 
ftill  the  operative  words  in  our  modern  infeodations  or  deeds  of 
feoffment.  This  was  perfected  by  the  ceremony  of  corporal  in- 
veftiture,  or  open  and  notorious  delivery  of  pofleflion  in  the  pre¬ 
fence  of  the  other  vafals,  /which  perpetuated  among  them  the  aera 
of  the  new  acquifition,  at  a  time  when  the  art  of  writing  was 
very  little  known  :  and  therefore  the  evidence  of  property  was 
repofed  in  the  memory  of  the  neighbourhood  ;  who,  in  cafe  of 
a  difputed  title,  were  afterwards  called  upon  to  decide  the  diffe¬ 
rence,  not  only  according  to  external  proofs,  adduced  by  the  par¬ 
ties  litigant,  but  alfo  by  the  internal  teftimony  of  their  own  pri¬ 
vate  knowlege. 

Besides  an  oath  of  fealty ,  or  profelfion  of  faith  to  the  lord, 
which  was  the  parent  of  our  oath  of  allegiance,  the  vafal  or  te¬ 
nant  upon  inveftiture  did  ufually  homage  to  his  lord  ;  openly  and 
humbly  kneeling,  being  ungirt,  uncovered,  and  holding  up  his 
hands  both  together  between  thofe  of  the  lord,  who  fate  before 
him  5  and  there  profefling  that  “  he  did  become  his  many  from 
“  that  day  forth,  of  life  and  limb  and  earthly  honour  and  then 
he  received  a  kifs  from  his  lordd.  Which  ceremony  was  deno- 
d  Litt.  §.g5.  minated 
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minated  homagium ,  or  manhood ,  by  the  feudifts,  from  the  ftated 
form  of  words,  devenio  vejler  homo e. 

When  the  tenant  had  thus  profefled  himfelf  to  be  the  man 
of  his  fuperior  or  lord,  the  next  confideration  was  concerning  the 
fervice ,  which,  as  fuch,  he  was  bound  to  render,  in  recompenfe 
for  the  land  he  held.  This,  in  pure,  proper,  and  original  feuds, 
was  only  twofold  :  to  follow,  or  do  fuit  to,  the  lord  in  his  courts 
in  time  of  peace ;  and  in  his  armies  or  warlike  retinue,  when 
neceffity  called  him  to  the  field.  The  lord  was,  in  early  times, 
the  legillator  and  judge  over  all  his  feudatories :  and  therefore 
the  vafals  of  the  inferior  lords  were  bound  by  their  fealty  to  at¬ 
tend  their  domeftic  courts  baron f,  (which  were  instituted  in  every 
manor  or  barony,  for  doing  fpeedy  and  effedtual  juflice  to  all  the 
tenants)  in  order  as  well  to  anfwer  fuch  complaints  as  might  be 
alleged  againft  themfelves,  as  to  form  a  jury  or  homage  for  the 
trial  of  their  fellow-tenants ;  and  upon  this  account,  in  all  the 
feodal  inftitutions  both  here  and  on  the  continent,  they  are  dif- 
tinguifhed  by  the  appellation  of  the  peers  of  the  court;  pares 
cnrtisy  or  pares  curiae .  In  like  manner  the  barons  themfelves,  or 
lords  of  inferior  diftridls,  were  denominated  peers  of  the  king's 
court,  and  were  bound  to  attend  him  upon  fummons,  to  hear 
caufes  of  greater  confequence  in  the  king's  prefence  and  under 
the  diredtion  of  his  grand  jufliciary ;  till  in  many  countries  the 
power  of  that  officer  was  broken  and  diftributed  into  other  courts 
of  judicature,  the  peers  of  the  king’s  court  flill  referving  to  them¬ 
felves  (in  almofl  every  feodal  government)  the  right  of  appeal 
from  thofe  fubordinate  courts  in  the  laft  refort.  The  military 
branch  of  fervice  confifled  in  attending  the  lord  to  the  wars,  if 
called  upon,  with  fuch  a  retinue,  and  for  fuch  a  number  of  days. 


*  It  was  an  obfeivation  of  Dr  Arbuthnot, 
that  tradition  was  no  where  prefcrved  fo 
pure  and  incorrupt  as  among  children, 
whofe  games  and  plays  are  delivered  down 
invariably  from  one  generation  to  another. 
(Warburton’s  notes  on  Pope.  vi.  134.  8°.) 
Perhaps  it  may  be  thought  puerile  to  ob- 


ferve  (in  confirmation  of  this  remark)  that 
in  one  of  our  antient  paftimes  (the  kaji - 
linda  of  Julius  Pollux,  Ouomajlic.  /.  9.  c.  7.) 
the  ceremonies  and  language  of  feodal  ho¬ 
mage  are  preferved  with  great  exa&nefs. 
f  Feud.  Li.  t.  55. 
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as  were  ftipulated  at  the  fird  donation,  in  proportion  to  the  quan¬ 
tity  of  the  land. 


At  the  firft  introduction  of  feuds,  as  they  were  gratuitous,  fo 
aifo  they  were  precarious  and  held  at  the  will  of  the  lord  B,  who 
was  the  foie  judge  whether  his  vafal  performed  his  fervices  faith¬ 
fully.  Then  they  became  certain,  for  one  or  move  years.  Among 
the  antient  Germans  they  continued  only  from  year  to  year  ;  an 
annual  didribution  of  lands  being  made  by  their  leaders  in  their 
general  councils  or  affemblies h.  This  was  profefledly  done,  led; 
their  thoughts  fhould  be  diverted  from  war  to  agriculture ;  led; 
the  drong  diould  incroach  upon  the  podedions  of  the  weak]  and 
led;  luxury  and  avarice  diould  be  encouraged  by  the  erection  of 
permanent  houfes,  and  too  curious  an  attention  to  convenience 
and  the  elegant  fuperduities  of  life.  But,  when  the  general  mi¬ 
gration  was  pretty  well  over,  and  a  peaceable  pofledion  of  their 
new-acquired  fettelements  had  introduced  new  cudoms  and  man¬ 
ners  ;  when  the  fertility  of  the  foil  had  encouraged  the  dudy  of 
hufbandry,  and  an  affection  for  the  fpots  they  had  cultivated  be¬ 
gan  naturally  to  arife  in  the  tillers ;  a  more  permanent  degree  of 
property  was  introduced,  and  feuds  began  now  to  be  granted  for 
the  life  of  the  feudatory1.  But  dill  feuds  were  not  yet  hereditary ; 
though  frequently  granted,  by  the  favour  of  the  lord,  to  the 
children  of  the  former  pofTeffor  ;  till  in  procefs  of  time  it  became 
unufual,  and  was  therefore  thought  hard,  to  reject  the  heir,  if 
he  were  capable  to  perform  the  fervices  k  :  and  therefore  infants,, 
women,  and  profeffed  monks,  who  were  incapable  of  bearing 
arms,  were  alfo  incapable  of  fucceeding  to  a  genuine  feud.  But 
the  heir,  when  admitted  to  the  feud  which  his  ancedor  pofTeffed,, 
ufed  generally  to  pay  a  fine  or  acknowlegement  to  the  lord,  in 


E  Feud.  1.  I .  /.  1 . 

k  Thus  Tacitus  :  (de  mor.  Germ.  c.  2 6.J 
“  agri  ah  univerfis  per  vices  occupant ur  :  arva 
“ per  ann  s  mutant.”  And  Caefar  yet  more 
fully:  (de  hell.  Gall.  1.  6.  C.21.J  “  Neque 

“  qufiquam  agri  modum  cerium ,  aut  fines  pro- 
** prios  habet  ",  Jed  magijlratus  et  principes ,  in 


“  annos  fingulos,  genlibus  et  cognationlbus  ho- 
“  minuni  qui  una  coierunt ,  quantum  els  et  quo 
“  loco  'Vffiurn  efi ,  attribuunt  agri,  atque  anno 
‘  ‘  pojt  alio  tranfire  cogunt .” 

1  Feud  1.  1.  /.  1. 
k  Wright.  14. 
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horfes,  arms,  money,  and  the  like,  for  fuch  renewal  of  the  feud  : 
which  was  called  a  relief,  becaufe  it  re-eflablifhed  the  inherit¬ 
ance,  or,  in  the  words  of  the  feodal  writers,  “  incertam  et  cadu - 
“  cam  her  edit  at  e?n  relevabat .”  This  relief  was  afterwards,  when 
feuds  became  abfolutely  hereditary,  continued  on  the  death  of  the 
tenant,  though  the  original  foundation  of  it  had  ceafed. 

For  in  procefs  of  time  feuds  came  by  degrees  to  be  univer- 
fally  extended,  beyond  the  life  of  the  firft  vafal,  to  his  fons ,  or 
perhaps  to  fuch  one  of  them,  as  the  lord  fhould  name  ;  and  in 
this  cafe  the  form  of  the  donation  was  ftridlly  obferved  :  for  if  a 
feud  was  given  to  a  man  and  his  fins,  all  his  fons  fucceeded  him 
in  equal  portions ;  and  as  they  died  off,  their  fhares  reverted  to 
the  lord,  and  did  not  defcend  to  their  children,  or  even  to  their 
furviving  brothers,  as  not  being  fpecified  in  the  donation  k  But 
when  fuch  a  feud  was  given  to  a  man,  and  his  heirs ,  in  general 
terms,  then  a  more  extended  rule  of  fucceffion  took  place;  and 
when  a  feudatory  died,  his  male  defcendants  in  infinitum  were  ad¬ 
mitted  to  the  fucceffion.  When  any  fuch  defcendant,  who  thus 
had  fucceeded,  died,  his  male  defcendants  were  alfo  admitted  in 
the  firft  place ;  and,  in  defedt  of  them,  fuch  of  his  male  collateral 
kindred  as  were  of  the  blood  or  lineage  of  the  firft  feudatory, 
but  no  others.  For  this  was  an  unalterable  maxim  in  feodal  fuc- 
cefiion,  that  “  none  was  capable  of  inheriting  a  feud,  but  fuch 
<£  as  was  of  the  blood  of,  that  is,  lineally  defcended  from,  the 
“  firfl  feudatory"1.”  And  the  defcent,  being  thus  confined  to 
males,  originally  extended  to  all  the  males  alike  ;  all  the  fons, 
without  any  diftindtion  of  primogeniture,  fucceeding  to  equal 
portions  of  the  father’s  feud.  But  this  being  found  upon  many 
accounts  inconvenient,  (particularly,  by  dividing  the  fervices,  and 
thereby  weakening  the  ftrength  of  the  feodal  union)  and  honorary 
feuds  (or  titles  of  nobility)  being  now  introduced,  which  were 
not  of  a  divifible  nature,  but  could  only  be  inherited  by  the 
eldeft  fon  n  ;  in  imitation  of  thefe,  military  feuds  (or  thole  we 
are  now  defcribing)  began  alfo  in  moll  countries  to  defcend  ac- 


Wright.  17. 
Hid.  183. 
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cording  to  the  fame  rule  of  primogeniture,  to  the  eldeft  fon,  in 
exclufion  of  all  the  reft 

Other  qualities  of  feuds  were,  that  the  feudatory  could  not 
aliene  or  difpofe  of  his  feud ;  neither  could  he  exchange,  nor  yet 
mortgage,  nor  even  devife  it  by  will,  without  the  confent  of  the 
lord p.  For,  the  reafon  of  conferring  the  feud  being  the  perfonal 
abilities  of  the  feudatory  to  ferve  in  war,  it  was  not  fit  he  fhould 
be  at  liberty  to  transfer  this  gift,  either  from  himfelf,  or  his  pof- 
terity  who  were  prefumed  to  inherit  his  valour,  to  others  who 
might  prove  lefs  able.  And,  as  the  feodal  obligation  was  looked 
upon  as  reciprocal,  the  feudatory  being  entitled  to  the  lord’s  pro¬ 
tection,  in  return  for  his  own  fealty  and  fervice ;  therefore  the 
lord  could  no  more  transfer  his  feignory  or  protection  without 
confent  of  his  vafal,  than  the  vafal  could  his  feud  without  con¬ 
fent  of  his  lord  q :  it  being  equally  unreafonable,  that  the  lord 
fhould  extend  his  protection  to  a  perfon  to  whom  he  had  excep¬ 
tions,  and  that  the  vafal  fhould  owe  fubjeCtion  to  a  fuperior  not 
of  his  own  choofmg. 

These  were  the  principal,  and  very  fimple,  qualities  of  the 
genuine  or  original  feuds  ;  being  then  all  of  a  military  nature, 
and  in  the  hands  of  military  perfons  :  though  the  feudatories, 
being  under  frequent  incapacities  of  cultivating  and  manuring 
their  own  lands,  foon  found  it  neceffary  to  commit  part  of  them 
to  inferior  tenants;  obliging  them  to  fuch  returns  in  fervice,  corn, 
cattle,  or  money,  as  might  enable  the  chief  feudatories  to  attend 
their  military  duties  without  diftraCtion  :  which  returns,  or  ;Wz- 
tus,  were  the  original  of  rents.  And  by  this  means  the  feodal 
polity  was  greatly  extended  ;  thefe  inferior  feudatories  (who  held 
what  are  called  in  the  Scot  laws  “  rere-fiefs”)  being  under  fimilar 
obligations  of  fealty,  to  do  fuit  of  court,  to  anfwer  the  ftipulated 
renders  or  rent-fervice,  and  to  promote  the  welfare  of  their  im¬ 
mediate  fuperiors  or  lords*.  But  this  at  the  fame  time  demoliflied 

Q  Ibid.  30. 
r  Ibid.  20. 

H 


0  Wright.  32. 
p  Ibid.  29. 

VOL.  II. 


the 


58  The  Rights  Book  II. 

the  antient  fimplicity  of  feuds ;  and  an  inroad  being  once  made 
upon  their  conftitution,  it  fubjedted  them,  in  a  courfe  of  time, 
to  great  varieties  and  innovations.  Feuds  came  to  be  bought  and 
fold,  and  deviations  were  made  from  the  old  fundamental  rules  of 
tenure  and  fucceffion  ;  which  were  held  no  longer  facred,  when 
the  feuds  themfelves  no  longer  continued  to  be  purely  military. 
Hence  thefe  tenures  began  now  to  be  divided  into  feoda  propria 
et  improp7’iay  proper  and  improper  feuds  5  under  the  former  of 
which  divifions  were  comprehended  fuch,  and  fuch  only,  of  which 
we  have  before  fpoken  ;  and  under  that  of  improper  or  derivative 
feuds  were  comprized  all  fuch  as  do  not  fall  within  the  other  de- 
feription  :  fuch,  for  inftance,  as  were  originally  bartered  and  fold 
to  the  feudatory  for  a  price;  fuch  as  were  held  upon  bafe  or  lefs 
honourable  fervices,  or  upon  a  rent,  in  lieu  of  military  fervice ; 
fuch  as  were  in  themfelves  alienable,  without  mutual  licence ; 
and  fuch  as  might  defeend  indifferently  either  to  males  or  females. 
But,  where  a  difference  was  not  expreffed  in  the  creation,  fuch 
new-created  feuds  did  in  all  other  refpeCts  follow  the  nature  of  an 
original,  genuine,  and  proper  feud s. 

But  as  foon  as  the  feodal  fyftem  came  to  be  confidered  in  the 
light  of  a  civil  eflablifhment,  rather  than  as  a  military  plan,  the 
ingenuity  of  the  fame  ages,  which  perplexed  all  theology  with 
the  fubtilty  of  fcholaftic  difquifitions,  and  bewildered  philofophy 
in  the  mazes  of  metaphyfical  jargon,  began  alfo  to  exert  it’s  in¬ 
fluence  on  this  copious  and  fruitful  fubjedt :  in  purfuance  of  which, 
the  moft  refined  and  oppreflive  confequences  were  drawn  from 
what  originally  was  a  plan  of  fimplicity  and  liberty,  equally  be¬ 
neficial  to  both  lord  and  tenant,  and  prudently  calculated  for  their 
mutual  protection  and  defence.  From  this  one  foundation,  in 
different  countries  of  Europe,  very  different  fuperflrudtures  have 
been  raifed  :  what  effed  it  has  produced  on  the  landed  property 
of  England  will  appear  in  the  following  chapters. 
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Chapter  the  fifth. 


Of  the  antient  ENGLISH  TENURES. 


IN  this  chapter  we  fhall  take  a  fhort  view  of  the  antient  tenures 
of  our  Englifh  eflates,  or  the  manner  in  which  lands,  tene¬ 
ments,  and  hereditaments  might  have  been  holden  ;  as  the  fame 
flood  in  force,  till  the  middle  of  the  lalL  century.  In  which  we 
fhall  eafily  perceive,  that  all  the  particularities,  all  the  feeming 
and  real  hardfhips,  that  attended  thofe  tenures,  were  to  be  ac¬ 
counted  for  upon  feodal  principles  and  no  other ;  being  fruits  of, 
and  deduced  from,  the  feodal  policy. 

Almost  all  the  real  property  of  this  kingdom  is  by  the  po¬ 
licy  of  our  laws  fuppofed  to  be  granted  by,  dependent  upon,  and 
holden  of  fome  fuperior  lord,  by  and  in  confideration  of  certain 
fer vices  to  be  rendered  to  the  lord  by  the  tenant  or  pofieffor  of 
this  property.  The  thing  holden  is  therefore  fliled  a  tenement , 
the  polfefTors  thereof  tenant  sy  and  the  manner  of  their  pofiefiion 
a  tenure .  Thus  all  the  land  in  the  kingdom  is  fuppofed  to  be 
holden,  mediately  or  immediately,  of  the  king ;  who  is  fliled 
the  lord  paramounty  or  above  all.  Such  tenants  as  held  under  the 
king  immediately,  when  they  granted  out  portions  of  their  lands 
to  inferior  perfons,  became  alfo  lords  with  refpedt  to  thofe  infe¬ 
rior  perfons,  as  they  were  flill  tenants  with  refped:  to  the  king ; 
and,  thus  partaking  of  a  middle  nature,  were  called  mejhey  or 
middle,  lords.  So  that  if  the  king  granted  a  manor  to  A,  and 
he  granted  a  portion  of  the  land  to  B,  now  B  was  faid  to  hold 
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of  A,  and  A  of  the  king;  or,  in  other  words,  B  held  his  lands 
immediately  of  A,  but  mediately  of  the  king.  The  king  there¬ 
fore  was  (tiled  lord  paramount ;  A  was  both  tenant  and  lord,  or 
was  a  mefne  lord  ;  and  B  was  called  tenant  paravail ,  or  the  lowed: 
tenant ;  being  he  who  is  fuppofed  to  make  avail,  or  profit,  of 
the  land3.  In  this  manner  are  all  the  lands  of  the  kingdom  holden, 
which  are  in  the  hands  of  fubjedts  :  for,  according  to  fir  Edward 
Coke b,  in  the  law  of  England  we  have  not  properly  allodium  > 
which,  we  have  feen  c,  is  the  name  by  which  the  feudifts  abroad 
diftinguifh  fuch  eftates  of  the  fubjedt,  as  are  not  holden  of  any 
fuperior.  So  that  at  the  firft  glance  we  may  obferve,  that  our 
lands  are  either  plainly  feuds,  or  partake  very  ftrongly  of  the 
feodal  nature. 

All  tenures  being  thus  derived,  or  fuppofed  to  be  derived, 
from  the  king,  thofe  that  held  immediately  under  him,  in  right 
of  his  crown  and  dignity,  were  called  his  tenants  in  capite,  or  in 
chief;  which  was  the  mod:  honourable  fpecies  of  tenure,  but  at 
the  fame  time  fubjedted  the  tenants  to  greater  and  more  burthen- 
fome  fervices,  than  inferior  tenures  did  d.  This  diftindtion  ran 
through  all  the  different  forts  of  tenure ;  of  which  I  now  pro¬ 
ceed  to  give  an  account. 

I.  There  feem  to  have  fubfifted  among  our  anceftors  four 
principal  fpecies  of  lay  tenures,  to  which  all  others  may  be  re¬ 
duced  :  the  grand  criteria  of  which  were  the  natures  of  the  fe- 
veral  fervices  or  renders,  that  were  due  to  the  lords  from  their 
tenants.  The  fervices,  in  refpedt  of  their  quality,  were  either 
free  or  bafe  fervices ;  in  refpedt  of  their  quantity  and  the  time  of 
exadting  them,  were  either  certain  or  uncertain .  Free  fervices 
fuch  as  were  not  unbecoming  the  charadter  of  a  foldier,  or  a  free- 

*  2  Inft.  296.  imperial  cities,  tsV,  which  hold  dire&ly 

v  1  Inft.  1.  from  the  emperor,  are  called  the  im?nediatc 

c  PaS-  47*  ftates  of  the  empire;  all  other  landholders 

d  Jn  the  Germanic  conftitution,  the  elec-  being  denominated  mediate  ones.  Mod.  Un. 
tors,  the  hilhops,  the  fecular  princes,  the  Hilt.  xlii.  61. 
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man,  to  perform ;  as  to  ferve  under  his  lord  in  the  wars,  to  pay 
a  fum  of  money,  and  the  like.  Bafe  fervices  were  fuch  as  were 
fit  only  for  peafants,  or  perfons  of  a  fervile  rank  ;  as  to  plough 
the  lord’s  land,  to  make  his  hedges,  to  carry  out  his  dung,  or 
other  mean  employments.  The  certain  fervices,  whether  free  or 
bafe,  were  fuch  as  were  (tinted  in  quantity,  and  could  not  be 
exceeded  on  any  pretence ;  as,  to  pay  a  dated  annual  rent,  or  to 
plough  fuch  a  field  for  three  days.  The  uncertain  depended  upon 
unknown  contingencies;  as  to  do  military  fervice  in  perfon,  or 
pay  an  affeflment  in  lieu  of  it,  when  called  upon  ;  or  to  wind  a 
horn  whenever  the  Scots  invaded  the  realm ;  which  are  free  fer¬ 
vices  :  or  to  do  whatever  the  lord  Ihould  command ;  which  is  a 
bafe  or  villein  fervice. 

From  the  various  combinations  of  thefe  fervices  have  arifen 
the  four  kinds  of  lay  tenure  which  fubfifted  in  England,  till  the 
middle  of  the  lad  century ;  and  three  of  which  fubfid  to  this 
day.  Of  thefe  Bra<5ton  (who  wrote  under  Henry  the  third)  feems 
to  give  the  cleared:  and  mofi:  compendious  account,  of  any  author 
antient  or  modern  c ;  of  which  the  following  is  the  outline  or 
abftra&f.  “Tenements  are  of  two  kinds,  frank- tenement  and 
“  villenage .  And,  of  frank-tenements,  fome  are  held  freely  in 
**  confideration  of  homage  and  knight -fervice ;  others  in  freefocage 
“  with  the  fervice  of  fealty  only.  And  again  g,  “of  villenages 
“  fome  are  pure,  and  others  privileged.  He  that  holds  in  pure 
“  villenage  fhall  do  whatfoever  is  commanded  him,  and  always  be 
“  bound  to  an  uncertain  fervice.  The  other  kind  of  villenage  is 
“  called  villein- foe  age ;  and  thefe  villein-focmen  do  villein  fervices,.. 
“  but  fuch  as  are  certain  and  determined.’'  Of  which  the  fenfe 
feems  to  be  as  follows :  firft,  where  the  fervice  was  free ,  but 
uncertain,  as  military  fervice  with  homage,  that  tenure  was  called 

c  l-  4*  tr'  1  •  c'  2^.  gin turn.  Qui  tenet  in  puro  filler. agio  faciet 

{  Tenement  or  um  aliud  liberum,  allud  ville-  quicquid  ei  praeceptum  fuerit,  et  femper  tenebi- 
nagium.  Item,  hberorum  aliud  tenetur  libere  tur  ad  incerta .  Aliud  genus  villenagii  dicitur 
pro  bom  agio  et  fervitio  mill t art  ;  aliud  in  libero  ‘villanum  focagium\  et  hujufmodi  njillani  foe— 
focagio  c  u  ’/i  Jidelitat  e  tanium  §.  1.  manni  —  nnllana  faciunt  fer  villa,  fed  cert  a  et 

g  Villen agiorum  aliud puruniy  aliud privile-  determinala,  §.5. 

the 


62  7/^  Rights  Book  II. 

the  tenure  in  chivalry,  per  fervitium  mi  lit  are,  or  by  knight-fervice. 
Secondly,  where  the  fervice  was  not  only  free ,  but  alfo  certain , 
as  by  fealty  only,  by  rent  and  fealty,  &c,  that  tenure  was  called 
liberum  focagium ,  or  free  focage.  Thefe  were  the  only  free  hold¬ 
ings  or  tenements  ;  the  others  were  villenous  or  fervile  :  as,  third- 
ly,  where  the  fervice  was  bafe  in  it’s  nature, .  and  uncertain  as  to 
time  and  quantity,  the  tenure  was puriun  villenagium ,  abfolute  or 
pure  villenage.  Laftly,  where  the  fervice  was  bafe  in  it’s  nature, 
but  reduced  to  a  certainty,  this  was  ftill  villenage,  but  diftin- 
guilhed  from  the  other  by  the  name  of  privileged  villenage,  vil- 
lenagium  privilegiatum ;  or  it  might  be  ftill  called  focage  (from 
the  certainty  of  it’s  fervices)  but  degraded  by  their  bajmefs  into 
the  inferior  title  of  villanum  focagium,  villein-locage. 

I.  The  firft,  moft  univerfal,  and  edeemed  the  mod;  honourable 
fpecies  of  tenure,  was  that  by  knight-fervice,  called  in  Latin fer - 
vitinm  militare,  and  in  law  French  chivalry,  or  fervice  de  chivaler, 
anfwering  to  the  fief  d'  haubert  of  the  Normans  h,  which  name 
is  expredly  given  it  by  the  mirrour  h  This  differed  in  very  few 
points,  as  we  (hall  prefently  fee,  from  a  pure  and  proper  feud, 
being  entirely  military,  and  the  genuine  effedt  of  the  feodal  eda- 
blifhment  in  England.  To  make  a  tenure  by  knight-fervice,  a 
determinate  quantity  of  land  was  neceffary,  which  was  called  a 
knight’s  fee,  feodum  militare  the  value  of  which,  not  only  in 
the  reign  of  .Edward  II  k,  but  alfo  of  Henry  II1,  and  therefore 
probably  at  it’s  original  in  the  reign  of  the  conqueror,  was  dated 
at  20  /.  per  annum ;  and  a  certain  number  of  thefe  knight’s  fees 
were  requifite  to  make  up  a  barony.  And  he  who  held  this  pro¬ 
portion  of  land  (or  a  whole  fee)  by  knight-fervice,  was  bound  to 
attend  his  lord  to  the  wars  for  forty  days  in  every  year,  if  called 
upon  :  which  attendance  was  his  reditus  or  return,  his  rent  or 
fervice,  for  the  land  he  claimed  to  hold.  If  he  held  only  half  a 
knight’s  fee,  he  was  only  bound  to  attend  twenty  days,  and  fo 
in  proportion111.  And  there  is  reafon  to  apprehend,  that  this  fer- 

h  Spelm.  GloJJr.  219.  1  Glanvil.  /.  9.  c.  4. 
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vice  was  the  whole  that  our  anceftors  meant  to  fubjeft  themfelves 
to ;  the  other  fruits  and  confequences  of  this  tenure  being  frau¬ 
dulently  fuperinduced,  as  the  regular  (though  unforefeen)  appen¬ 
dages  of  the  feodal  fyltem. 

This  tenure  of  knight-fervice  had  all  the  marks  of  a  ftridt 
and  regular  feud  :  it  was  granted  by  words  of  pure  donation, 
dedi  et  conce]Jin  ;  was  transferred  by  inveftiture  or  delivering  cor¬ 
poral  pofieffion  of  the  land,  ufually  called  livery  of  feifin  ;  and 
was  perfected  by  homage  and  fealty.  It  alfo  drew  after  it  thefe 
feven  fruits  and  confequences,  as  infeparably  incident  to  the  te¬ 
nure  in  chivalry  ;  viz.  aids,  relief,  primer  feiiin,  wardfhip,  mar¬ 
riage,  lines  for  alienation,  and  efcheat :  all  which  I  fhall  endea¬ 
vour  to  explain,  and  fhew  to  be  of  feodal  original. 

1 .  Aids  were  originally  mere  benevolences  granted  by  the  te¬ 
nant  to  his  lord,  in  times  of  difficulty  and  diftrefs0 ;  but  in  pro- 
cefs  of  time  they  grew  to  be  confidered  as  a  matter  of  right,  and 
not  of  difcretion.  Thefe  aids  were  principally  three  :  firft,  to 
ranfom  the  lord’s  perfon,  if  taken  prifoner;  a  neceffiiry  confe- 
quence  of  the  feodal  attachment  and  fidelity  ;  infomueh  that  the 
neglect  of  doing  it,  whenever  it  was  in  the  vafal’s  power,  was, 
by  the  flridt  rigour  of  the  feodal  law,  an  abfolute  forfeiture  of  his 
eftate  p.  Secondly,  to  make  the  lord’s  eldefl  fon  a  knight;  a  mat¬ 
ter  that  was  formerly  attended  with  great  ceremony,  pomp,  and 
expenfe.  This  aid  could  not  be  demanded  till  the  heir  was  fifteen 
years  old,  or  capable  of  bearing  arms q :  the  intention  of  it  be¬ 
ing  to  breed  up  the  eldeft  fon,  and  heir  apparent  of  the  feignory,- 
to  deeds  of  arms  and  chivalry,  for  the  better  defence  of  the  na¬ 
tion.  Thirdly,  to  marry  the  lord’s  eldeft  daughter,  by  giving  her 
a  fuitable  portion  :  for  daughters’  portions  were  in  thofe  days 
extremely  flender  ;  few  lords  being  able  to  fave  much  out  of  their 
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income  for  this  purpofe  nor  could  they  acquire  money  by  other 
means,  being  wholly  converfant  in  matters  of  arms  nor,  by 
the  nature  of  their  tenure,  could  they  charge  their  lands  with 
this,  or  any  other  incumbrances.  From  bearing  their  proportion 
to  thefe  aids  no  rank  or  profeflion  was  exempted  :  and  therefore 
even  the  monafteries,  till  the  time  of  their  difiblution,  contri¬ 
buted  to  the  knighting  of  their  founder’s  male  heir  (of  whom 
their  lands  were  holden)  and  the  marriage  of  his  female  defend¬ 
ants1'.  And  one  cannot  but  obferve,  in  this  particular,  the  great 
refemblance  which  the  lord  and  vafal  of  the  feodal  law  bore  to 
the  patron  and  client  of  the  Roman  republic ;  between  whom 
alfo  there  fubfifled  a  mutual  fealty,  or  engagement  of  defence 
and  prote&ion.  With  regard  to  the  matter  of  aids,  there  were 
three  which  were  ufually  raifed  by  the  client ;  viz .  to  marry  the 
patron’s  daughter ;  to  pay  his  debts  and  to  redeem  his  perfon 
from  captivity  \ 

But  befides  thefe  antient  feodal  aids,  the  tyranny  of  lords 
by  degrees  exacted  more  and  more ;  as,  aids  to  pay  the  lord’s 
debts,  (probably  in  imitation  of  the  Romans)  and  aids  to  enable 
him  to  pay  aids  or  reliefs  to  his  fuperior  lord ;  from  which  laft 
indeed  the  king’s  tenants  in  capite  were,  from  the  nature  of 
their  tenure,  excufed,  as  they  held  immediately  of  the  king  who 
had  no  fuperior.  To  prevent  this  abufe,  king  John’s  magna  carta' 
ordained,  that  no  aids  be  taken  by  the  king  without  confent  of 
parliament,  nor  in  any  wife  by  inferior  lords,  fave  only  the  three 
antient  ones  above-mentioned.  But  this  provilion  was  omitted  in 
Henry  Ill’s  charter,  and  the  fame  oppreflions  were  continued  till 
the  25  Edw.  I ;  when  the  ftatute  called  conjirmatio  chart  arum  was 
enabled  5  which  in  this  refpedt  revived  king  John’s  charter,  by 
ordaining  that  none  but  the  antient  aids  fhould  be  taken.  But 
though  the  fpecies  of  aids  was  thus  refrained,  yet  the  quantity 
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of  each  aid  remained  arbitrary  and  uncertain.  King  John’s  char¬ 
ter  indeed  ordered,  that  all  aids  taken  by  inferior  lords  fhould  be 
reafonableu;  and  that  the  aids  taken  by  the  king  of  his  tenants 
in  capite  fhould  be  fettled  by  parliament w.  But  they  were  never 
completely  afcertained  and  adjufted  till  the  flatute  Weftm.  i. 
3  Edw.  I.  c.  36.  which  fixed  the  aids  of  inferior  lords  at  twenty 
Shillings,  or  the  fuppofed  twentieth  part  of  every  knight’s  fee, 
for  making  the  eldeft  fon  a  knight,  or  marrying  the  eldeft  daugh¬ 
ter  ;  and  the  fame  was  done  with  regard  to  the  king’s  tenants  in 
capite  by  ftatute  25  Edw.  III.  c.  1 1.  The  other  aid,  for  ranfom 
of  the  lord’s  perfon,  being  not  in  it’s  nature  capable  of  any  cer¬ 
tainty,  was  therefore  never  afcertained. 


2.  Relief,  relevium ,  was  before  mentioned  as  incident  to 
every  feodal  tenure,  by  way  of  fine  or  compofition  with  the  lord 
for  taking  up  the  eftate,  which  was  lapfed  or  fallen  in  by  the 
death  of  the  lafl  tenant.  But,  though  reliefs  had  their  original 
while  feuds  were  only  life-eftates,  yet  they  continued  after  feuds 
became  hereditary  3  and  were  therefore  looked  upon,  veryjuftly, 
as  one  of  the  greatefl  grievances  of  tenure  :  efpecially  when,  at 
the  firft,  they  were  merely  arbitrary  and  at  the  will  of  the  lord  ; 
fo  that,  if  he  pleafed  to  demand  an  exorbitant  relief,  it  was  in 
effedt  to  difinherit  the  heir  \  The  Englifh  ill  brooked  this  con- 
fequence  of  their  new  adopted  policy ;  and  therefore  William  the 
conqueror  by  his  laws y  afcertained  the  relief,  by  diredting  (in  imi¬ 
tation  of  the  Danifh  heriots)  that  a  certain  quantity  of  arms  and 
habiliments  of  war  fhould  be  paid  by  the  earls,  barons,  and  va- 
vafours  refpedtively  ,•  and,  if  the  latter  had  no  arms,  they  fhould 
pay  ioor.  William  Rufus  broke  through  this  compofition,  and 
again  demanded  arbitrary  uncertain  reliefs,  as  due  by  the  feodal 
laws ;  thereby  in  effedt  obliging  every  heir  to  new-purchafe  or  re¬ 
deem  his  land  z :  but  his  brother  Henry  I.  by  the  charter  before- 
mentioned  reftored  his  father’s  law  ;  and  ordained,  that  the  relief 
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to  be  paid  fhould  be  according  to  the  law  To  eftablilhed,  and  not 
an  arbitrary  redemption  a.  But  afterwards,  when,  by  an  ordinance 
in  27  Hen.  II.  called  the  afiife  of  arms,  it  was  provided  that  every 
man’s  armour  fhould  defcend  to  his  heir,  for  defence  of  the  realm; 
and  it  thereby  became  impracticable  to  pay  thefe  acknowlege- 
ments  in  arms,  according  to  the  laws  of  the  conqueror,  the  com- 
pofition  was  univerfally  accepted  of  iooj-.  for  every  knight’s  fee; 
as  we  find  it  ever  after  eftablifhed b.  But  it  mufl  be  remembered, 
that  this  relief  was  only  then  payable,  if  the  heir  at  the  death  of 
his  ancestor  had  attained  his  full  age  of  one  and  twenty  years. 

3.  Primer  feijin  was  a  feodal  burthen,  only  incident  to  the 
king’s  tenants  in  capite ,  and  not  to  thofe  who  held  of  inferior  or 
mefne  lords.  It  was  a  right  which  the  king  had,  when  any  of 
liis  tenants  in  capite  died  feiled  of  a  knight’s  fee,  to  receive  of  the 
heir  (provided  he  were  of  full  age)  one  whole  year’s  profits  of  the 
lands,  if  they  were  in  immediate  pofiefiion  ;  and  half  a  year’s 
profits,  if  the  lands  were  in  reverfion  expectant  on  an  efiate  for 
life  c.  This  feems  to  be  little  more  than  an  additional  relief :  but 
grounded  upon  this  feodal  reafon  ;  that,  by  the  antient  law  of 
feuds,  immediately  upon  a  death  of  a  vafal  the  fuperior  was  in- 
titled  to  enter  and  take  feifin  or  pofiefiion  of  the  land,  by  way  of 
protection  againfi:  intruders,  till  the  heir  appeared  to  claim  it,  and 
receive  inveftiture  :  and,  for  the  time  the  lord  fo  held  it,  he  was 
entitled  to  take  the  profits ;  and,  unlefs  the  heir  claimed  within  a 
year  and  day,  it  was  by  the  firiCt  law  a  forfeiture  d.  This  practice 
however  feems  not  to  have  long  obtained  in  England,  if  ever, 
with  regard  to  tenures  under  inferior  lords ;  but,  as  to  the  king’s 
tenures  in  capite ,  this  prima  feijina  was  exprefily  declared,  under 
Henry  III  and  Edward  II,  to  belong  to  the  king  by  prerogative, 
in  contradiftinClion  to  other  lords c.  And  the  king  was  intitled 
to  enter  and  receive  the  whole  profits  of  the  land,  till  livery  was 
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fued  ;  which  fuit  being  commonly  within  a  year  and  day  next 
after  the  death  of  the  tenant,  therefore  the  king  ufed  to  take  at 
an  average  th z  fljl  fruits,  that  is  to  fay,  one  year’s  profits  of  the 
land f.  And  this  afterwards  gave  a  handle  to  the  popes,  who 
claimed  to  be  feodal  lords  of  the  church,  to  claim  in  like  man¬ 
ner  from  every  clergyman  in  England  the  firft  year’s  profits  of 
his  benefice,  by  way  of  pf'imitiae,  or  firft  fruits. 

4.  These  payments  were  only  due  if  the  heir  was  of  full 
age;  but  if  he  was  under  the  age  of  twenty  one,  being  a  male, 
or  fourteen,  being  a  female E,  the  lord  was  intitled  to  the  ward- 
flip  of  the  heir,  and  was  called  the  guardian  in  chivalry.  This 
wardfhip  confided  in  having  the  cuftody  of  the  body  and  lands 
of  fuch  heir,  without  any  account  of  the  profits,  till  the  age  of 
twenty  one  in  males,  and  fixteen  in  females.  For  the  law  fup- 
pofed  the  heir-male  unable  to  perform  knight-fervice  till  twenty 
one ;  but  as  for  the  female,  fhe  was  fuppofed  capable  at  fourteen 
to  marry,  and  then  her  hufband  might  perform  the  fervice.  The 
lord  therefore  had  no  wardfhip,  if  at  the  death  of  the  anceftor 
the  heir-male  was  of  the  full  age  of  twenty  one,  or  the  heir- 
female  of  fourteen  :  yet,  if  fine  was  then  under  fourteen,  and 
the  lord  once  had  her  in  ward,  he  might  keep  her  fo  till  fixteen, 
by  virtue  of  the  ftatute  of  Weflm.  i.  3  Edvv.  I.  c.  22.  the  two 
additional  years  being  given  by  the  legiflature  for  no  other  reafon 
but  merely  to  benefit  the  lord  h. 

This  wardfhip,  fo  far  as  it  related  to  land,  though  it  was  not 
nor  could  be  part  of  the  law  of  feuds,  fo  long  as  they  were 
arbitrary,  temporary,  or  for  life  only  ;  yet,  when  they  became 
hereditary,  and  did  confequently  often  defcend  upon  infants,  who 
by  reafon  of  their  age  could  neither  perform  nor  flipulate  for  the 
fervices  of  the  feud,  does  not  feem  upon  feodal  principles  to  have 
been  unreafonable.  For  the  wardfhip  of  the  land,  or  cuftody  of 
the  feud,  was  retained  by  the  lord,  that  he  might  out  of  the 
profits  thereof  provide  a  fit  perfon  to  fupply  the  infant’s  fervices, 
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till  lie  fliould  be  of  age  to  perform  them  himfelf.  And,  if  we 
eonfider  a  feud  in  it’s  original  import,  as  aftipend,  fee,  or  reward 
for  a&ual  fervice,  it  could  not  be  thought  hard  that  the  lord 
-  Ihould  withhold  the  ftipend,  fo  long  as  the  fervice  was  fufpended. 
Though  undoubtedly  to  our  Engliih  anceftors,  where  fuch  fti- 
pendiary  donation  was  a  mere  fuppofition  or  figment,  it  carried 
abundance  of  hardfiiip  ;  and  accordingly  it  was  relieved  by  the 
charter  of  Henry  I  before-mentioned,  which  took  this  cuftody 
from  the  lord,  and  ordained  that  the  cuftody,  both  of  the  land 
and  the  children,  fhould  belong  to  the  widow  or  next  of  kin. 
But  this  noble  immunity  did  not  continue  many  years. 

T  h  E  wardship  of  the  body  was  a  confequence  of  the  ward- 
lhip  of  the  land ;  for  he  who  enjoyed  the  infant’s  eftate  was  the 
propereft  perfon  to  educate  and  maintain  him  in  his  infancy  :  and 
alfo,  in  a  political  view,  the  lord  was  moft  concerned  to  give  his 
tenant  a  fuitable  education,  in  order  to  qualify  him  the  better  to 
perform  thofe  fervices  which  in  his  maturity  he  was  bound  to 
render. 

When  the  male  heir  arrived  to  the  age  of  twenty  one,  or 
the  heir-female  to  that  of  fixteen,  they  might  fue  out  their  livery 
or  oujierlemam1 ;  that  is,  the  delivery  of  their  lands  out  of  their 
guardian’s  hands.  For  this  they  were  obliged  to  pay  a  fine, 
namely,  half  a  year’s  profits  of  the  land  ;  though  this  feems  ex- 
preffly  contrary  to  magna  carta  k.  However,  in  confideration  of 
their  lands  having  been  fo  long  in  ward,  they  were  excufed  all 
reliefs,  and  the  king’s  tenants  alfo  all  primer  feifins l.  In  order 
to  afeertain  the  profits  that  arofe  to  the  crown  by  thefe  fruits  of 
tenure,  and  to  grant  the  heir  his  livery,  the  itinerant  juftices,  or 
juftices  in  eyre,  had  it  formerly  in  charge  to  make  inquifition 
concerning  them  by  a  jury  of  the  county1",  commonly  called  an 
mquijitio  poji  mortem ;  which  was  inflituted  to  enquire  (at  the 
death  of  any  man  of  fortune)  the  value  of  his  efiiate,  the  tenure 
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by  which  it  was  holden,  and  who,  and  of  what  age,  his  heir 
was ;  thereby  to  afcertain  the  relief  and  value  of  the  primer  feifin, 
or  the  wardfliip  and  livery  accruing  to  the  king  thereupon.  A 
manner  of  proceeding  that  came  in  procefs  of  time  to  be  greatly 
abufed,  and  at  length  an  intolerable  grievance;  it  being  one  of 
the  principal  accufations  agairdt  Empfon  and  Dudley,  the  wicked 
engines  of  Henry  VII,  that  by  colour  of  falfe  inquifitions  they 
compelled  many  perfons  to  fue  out  livery  from  the  crown,  who 
by  no  means  were  tenants  thereunto  n.  And,  afterwards,  a  court 
of  wards  and  liveries  was  ere£ted°,  for  conducting  the  fame  en¬ 
quiries  in  a  more  folemn  and  legal  manner. 

When  the  heir  thus  came  of  full  age,  provided  he  held  & 
knight’s  fee,  he  was  to  receive  the  order  of  knighthood,  and  was 
compellable  to  take  it  upon  him,  or  elfe  pay  a  fine  to  the  king* 
For,  in  thofe  heroical  times,  no  perfon  was  qualified  for  deeds  of 
arms  and  chivalry  who  had  not  received  this  order,  which  was 
conferred  with  much  preparation  and  folemnity.  We  may  plain¬ 
ly  difcover  the  footfteps  of  a  fimilar  cuftom  -in  what  Tacitus  re¬ 
lates  of  the  Germans,  who  in  order  to  qualify  their  young  men 
to  bear  arms,  prefented  them  in  a  full  afiembly  with  a  fhield  and 
lance  ;  which  ceremony,  as  was  formerly  hinted p,  is  fuppofed  to 
have  been  the  original  of  the  feodal  knighthood This  prero¬ 
gative,  of  compelling  the  vafals  to  be  knighted,  or  to  pay  a  fine, 
was  exprellly  recognized  in  parliament,  by  the  flatute  de  militibus9 
1  Edw.  II ;  was  exerted  as  an  expedient  of  raifing  money  by 
many  of  our  befl  princes,  particularly  by  Edward  VI  and  queen 
Elizabeth ;  but  yet  was  the  occafion  of  heavy  murmurs  when 
exerted  by  Charles  I :  among  whofe  many  misfortunes  it  was, 
that  neither  himfelf  nor  his  people  feemed  able  to  diftingui fh  be¬ 
tween  the  arbitrary  ftretch,  and  the  legal  exertion,  of  prerogative.. 

n  4  Inft.  198.  **  juvenem  ornant.  Haec  apud  illos  toga ,  hie 

0  Stat.  32  Hen.  VIII.  c.  46.  “  primus  juventae  hones  :  ante  hoc  domus  pars 
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However,  among  the  other  conceflions  made  by  that  unhappy 
prince,  before  the  fatal  recourfe  to  arms,  he  agreed  to  divert  him- 
lelf  of  this  undoubted  flower  of  his  crown,  and  it  was  accord¬ 
ingly  abolished  by  rtatute  16  Car.  I.  c.  20. 

5.  But,  before  they  came  of  age,  there  was  rtill  another 
piece  of  authority,  which  the  guardian  was  at  liberty  to  exercife 
over  his  infant  wards;  I  mean  the  right  of  7narriagey  ( marita - 
giwny  as  contradirtinguilhed  from  matrimonium )  which  in  it’s  feo- 
dal  fenfe  flgnifies  the  power,  which  the  lord  or  guardian  in  chi¬ 
valry  had  of  difpoflng  of  his  infant  ward  in  matrimony.  For, 
while  the  infant  was  in  ward,  the  guardian  had  the  power  of  ten¬ 
dering  him  or  her  a  fuitable  match,  without  dijparagementy  or 
inequality  :  which  if  the  infants  refufed,  they  forfeited  the  value 
of  the  marriage,  valorem  maritagii ,  to  their  guardian  r ;  that  is, 
fo  much  as  a  jury  would  aflefs,  or  any  one  would  bona  Jide  give 
to  the  guardian  for  fuch  an  alliance  s :  and,  if  the  infants  mar¬ 
ried  themfelves  without  the  guardian’s  confent,  they  forfeited 
double  the  value,  duplicem  valorem  maritagii c.  This  feems  to 
have  been  one  of  the  greatert  hardfhips  of  our  antient  tenures. 
There  are  indeed  fubrtantial  reafons  why  the  lord  Ihould  have 
the  rejlraint  and  CGJitfoll  of  the  ward’s  marriage,  elpecially  of  his 
female  ward  ;  becaufe  of  their  tender  years,  and  the  danger  of 
fuch  female  ward’s  intermarrying  with  the  lord’s  enemy  u.  But 
no  tolerable  pretence  could  be  afligned  why  the  lord  Ihould  have 
the  [ale,  or  value y  of  the  marriage.  Nor  indeed  is  this  claim 
of  flridUy  feodal  original  ;  the  mort  probable  account  of  it  feem- 
ing  to  be  .this:  that  by  the  curtom  of  Normandy  the  lord’s  con¬ 
fent  was  neceflary  to  the  marriage  of  his  female-  wards  w  ;  which 
was  introduced  into  England,  together  with  the  rert  of  the  Nor¬ 
man  do&rine  of  feuds  :  and  it  is  likely  that  the  lords  ufually  took 
money  for  fuch  their  confent,  Cnee  in  the  often-cited  charter  of 
Henry  the  firrt,  he  engages  for  the  future  to  take  nothing  for  his 
confent ;  which  alfo  he  promifes  in  general  to  give,  provided  fuch 

r  Lite  §.  no.  n  Graft,  l.z.  c .  37.  §.  6. 

*  Stat.  Mert.  c.  6.  Co.  Litt.  S2.  w  Gr.  Cud.  55. 
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female  ward  were  not  married  to  his  enemy.  But  this,  among 
other  beneficial  parts  of  that  charter,  being  difregarded,  and 
guardians  ftill  continuing  to  difpofe  of  their  wards  in  a  very  arbi¬ 
trary  unequal  manner,  it  was  provided  by  king  John’s  great  char¬ 
ter,  that  heirs  fhould  be  married  without  difparagement,  the 
next  of  kin,  having  previous  notice  of  the  contradt*;  or,  as  it 
was  exprefled  in  the  firft  draught  of  that  charter,  ita  maritentur 
ne  dij par  agent  ur,  et  per  confilium  propinquorum  de  confangnmitate 
fuay.  But  thefe  provifions  in  behalf  of  the  relations  were  omitted 
in  the  charter  of  Henry  III ;  wherein  z  the  claufe  Hands  merely 
thus,  “  haeredes  maritentur  abfqne  difparagatione  f  ’  meaning  cer¬ 
tainly,  by  haeredes ,  heirs  female,  as  there  are  no  traces  before  this 
to  be  found  of  the  lord’s  claiming  the  marriage  of  heirs  male; 
and  as  Glanvil 3  expreflly  confines  it  to  heirs  female.  But  the  king 
and  his  great  lords  thenceforward  took  a  handle  from  the  ambi¬ 
guity  of  this  exprefiion  to  claim  them  both,  five  Jit  mafcnlus  Jive 
foeminat  as  Bradton  more  than  once  exprefles  it b ;  and  alfo,  as 
nothing  but  difparagement  was  reHrained  by  magna  carta ,  they 
thought  theinlelves  at  liberty  to  make  all  other  advantages  that 
they  could c.  And  afterwards  this  right,  of  felling  the  ward  in 
marriage  or  elfe  receiving  the  price  or  value  of  it,  was  expreflly 
declared  by  the  flatute  of  Merton  d ;  which  is  the  firft  diredt  men¬ 
tion  of  it  that  I  have  met  with,  in  our  own,  or  in  any  other  law- 

6.  Another  attendant  or  confequence  of  tenure  by  knight- 
fervice  was  that  of fines  due  to  the  lord  for  every  alienation ,  when¬ 
ever  the  tenant  had  occafion  to  make  over  his  land  to  another. 
This  depended  on  the  nature  of  the  feodal  connexion  ;  it  not 
being  reafonable  nor  allowed,  as  we  have  before  feen,  that  a  feu¬ 
datory  fhould  transfer  his  lord’s  gift  to  another,  and  fubfiitute 
a  new  tenant  to  do  the  fervice  in  his  own  Head,  without  the  con^- 
fent  of  the  lord :  and,  as  the  feodal  obligation  was  confidered  as, 

*  cap.  6.  edit.  Oxon.  -  b  /.  2.  c.  38.  $.  I. 
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reciprocal,  the  lord  alfo  could  not  alienate  his  feignory  without 
the  confent  of  his  tenant,  which  confent  of  his  was  called  an  at - 
tornment .  This  reftraint  upon  the  lords  foon  wore  away ;  that 
upon  the  tenants  continued  longer.  For,  when  every  thing  came 
in  procefs  of  time  to  be  bought  and  fold,  the  lords  would  not 
grant  a  licence  to  their  tenants  to  aliene,  without  a  fine  being 
paid;  apprehending  that,  if  it  was  reafonable  for  the  heir  to  pay 
a  fine  or  relief  on  the  renovation  of  his  paternal  eftate,  it  was 
much  more  reafonable  that  a  ftranger  Ihould  make  the  fame  ac- 
knowlegement  on  his  admiflion  to  a  newly  purchafed  feud.  With 
11s  in  England,  thefe  fines  feem  only  to  have  been  exacted  from 
the  king’s  tenants  in  capite ,  who  were  never  able  to  aliene  with¬ 
out  a  licence  :  but,  as  to  common  perfons,  they  were  at  liberty, 
by  magna  carta* ,  and  the  ilatute  of  quia  emptorcs f,  (if  not  earlier) 
to  aliene  the  whole  of  their  eftate,  to  be  holden  of  the  fame  lord, 
as  they  themfelves  held  it  of  before.  But  the  king’s  tenants  in 
capite ,  not  being  included  tinder  the  general  words  of  thefe  fta- 
tutes,  could  not  aliene  without  a  licence  :  for  if  they  did,  it  was 
in  antient  ftridtnefs  an  abfolutc  forfeiture  of  the  lands5;  though 
fome  have  imagined  otherwife.  But  this  feverity  was  mitigated 
by  the  flatute  i  Edw.  III.  c.  12.  which  ordained,  that  in  fuch 
cafe  the  lands  fhould  not  be  forfeited,  but  a  reafonable  nne  be 
paid  to  the  king.  Upon  which  flatute  it  was  fettled,  that  one 
third  of  the  yearly  value  fhould  be  paid  for  a  licence  of  aliena¬ 
tion  ;  but,  if  the  tenant  prefumed  to  aliene  without  a  licence,  a 
full  year’s  value  fhould  be  paid  h. 

7.  The  laffc  confequence  of  tenure  in  chivalry  was  efcheat ; 
which  is  the  determination  of  the  tenure,  or  diffolution  of  the 
mutual  bond  between  the  lord  and  tenant,  from  the  extin&ion  of 
the  blood  of  the  latter  by  either  natural  or  civil  means  :  if  he 
died  without  heirs  of  his  blood,  or  if  his  blood  was  corrupted 
and  ftained  by  commiflion  of  treafon  or  felony;  whereby  every  in¬ 
heritable  quality  was  intirely  blotted  out  and  abolifhed.  In  luch 
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cafes  the  land  efcheated,  or  fell  back,  to  the  lord  of  the  fee  1 ; 
that  is,  the  tenure  was  determined  by  breach  of  the  original 
condition,  expreffed  or  implied  in  the  feodal  donation.  In  the 
one  cafe,  there  were  no  heirs  fubfifting  of  the  blood  of  the  hr  ft 
feudatory  or  purchafer,  to  which  heirs  alone  the  grant  of  the 
feud  extended  :  in  the  other,  the  tenant,  by  perpetrating  an 
atrocious  crime,  fhewed  that  he  was  no  longer  to  be  trufted  as  a. 
vafal,  having  forgotten  his  duty  as  a  fubjeft  ;  and  therefore  for¬ 
feited  his  feud,  which  he  held  under  the  implied  condition  that 
he  fhould  not  be  a  traitor  or  a  felon.  The  confequence  of  which 
in  both  cafes  was,  that  the  gift,  being  determined,  refulted  back 
to  the  lord  who  gave  it  k. 

Th  e  s  e  were  the  principal  qualities,  fruits,  and  confequences 
of  the  tenure  by  knight-fervice  :  a  tenure,  by  which  the  greateft 
part  of  the  lands  in  this  kingdom  were  holden,  and  that  princi¬ 
pally  of  the  king  in  capite ,  till  the  middle  of  the  lafc  century  ; 
and  which  was  created,  as  fir  Edward  Coke  expreflly  teftifies l, 
for  a  military  purpofe  j  viz,  for  defence  of  the  realm  by  the 
king’s  own  principal  fiubjedts,  which  was  judged  to  be  much  bet¬ 
ter  than  to  truft  to  hirelings  or  foreigners.  The  defcription  here 
given  is  that  of  knight-fervice  proper  $  which  was  to  attend  the 
king  in  his  wars.  There  were  alfo  fomc  other  fpecies  of  knight- 
fervice  ;  fo  called,  though  improperly,  becaufe  the  fervice  or 
render  was  of  a  free  and  honourable  nature,  and  equally  uncer¬ 
tain  as  to  the  time  of  rendering  as  that  of  knight-fervice  proper, 
and  becaufe  they  were  attended  with  fimilar  fruits  and  confe¬ 
quences.  Such  was  the  tenure  by  grand  ferjeanty,  per  magnum 
fervitium ,  whereby  the  tenant  was  bound,  inftead  of  ferving  the 
king  generally  in  his  wars,  to  do  fome  fpecial  honorary  fervice  to 
the  king  in  perfon  ;  as  to  carry  his  banner,  his  fword,  or  the  like ; 
or  to  be  his  butler,  champion,  or  other  officer  at  his  coronation"1. 
It  was  in  molt  other  refpedts  like  knight-fervice n  5  only  he  was 

1  Co.  Litt.  13.  m  Litt,  §.  153. 
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not  bound  to  pay  aid  °,  or  efcuage  r ;  and,  when  tenant  by  knight- 
fervice  paid  five  pounds  for  a  relief  on  every  knight’s  fee,  tenant 
by  grand  ferjeanty  paid  one  year’s  value  of  his  land,  were  it  much 
or  little q.  Tenure  by  cornage ,  which  was,  to  wind  a  horn  when 
the  Scots  or  other  enemies  entered  the  land,  in  order  to  warn  the 
king’s  lubjedts,  was  (like  other  fervices  of  the  fame  nature)  a 
fpecies  of  grand  ferjeanty  r. 

These  fervices,  both  of  chivalry  and  grand  ferjeanty,  were 
all  perfonal,  and  uncertain  as  to  their  quantity  or  duration.  But, 
the  perfonal  attendance  in  knight-fervice  growing  troublefome 
and  inconvenient  in  many  refpedts,  the  tenants  found  means  of 
compounding  for  it ,  by  firft  fending  others  in  their  ftead,  and  in 
procefs  of  time  making  a  pecuniary  fatisfadtion  to  the  lords  in  lieu 
of  it.  This  pecuniary  fatisfadlion  at  laid  came  to  be  levied  by  af- 
feffments,  at  fo  much  for  every  knight’s  fee  ;  and  therefore  this 
kind  of  tenure  was  called  fcutagiiwi  in  Latin,  or  fervitium  fcuti ; 
fcutum  being  then  a  well-known  denomination  of  money  :  and, 
in  like  manner  it  was  called,  in  our  Norman  French,  efcuage ; 
being  indeed  a  pecuniary,  inflead  of  a  military,  fervice.  The 
firft  time  this  appears  to  have  been  taken  was  in  the  5  Hen.  II. 
on  account  of  his  expedition  to  Touloufe;  but  it  foon  came  to 
be  fo  univerfal,  that  perfonal  attendance  fell  quite  into  difufe. 
Hence  we  find  in  our  antient  hiflories  that,  from  this  period, 
when  our  kings  went  to  war,  they  levied  fcutages  on  their  te¬ 
nants,  that  is,  on  all  the  landholders  of  the  kingdom,  to  defray 
their  expenfes,  and  to  hire  troops  :  and  thefe  affeflrnents,  in  the 
time  of  Henry  II,  feem  to  have  been  made  arbitrarily  and  at  the 
king’s  pleafure.  Which  prerogative  being  greatly  abufed  by  his 
fuccelTors,  it  became  matter  of  national  clamour;  and  king  John 
was  obliged  to  content,  by  his  magna  carta ,  that  no  fcutage  fhould 
be  impoled  without  confent  of  parliament5.  But  this  claufe  was 
omitted  in  his  fon  Henry  Ill’s  charter  ;  where  we  only  find  that 

0  z  Inft.  253.  3  Nullum  fcutaglum  ponatur  in  regno  noJl)moi 
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fcutages  or  efcuage  fliould  be  taken  as  they  were  ufed  to  be  taken 
in  the  time  of  Henry  II ;  that  is,  in  a  reafonable  and  moderate 
manner.  Yet  afterwards  by  ftatute  25  Edw.  I.  c.  5  Sc  6.  and 
many  fubfequent  ffatutes u  it  was  enabled,  that  the  king  fliould 
take  no  aids  or  talks  but  by  the  common  aflent  of  the  realm. 
Hence  it  is  held  in  our  old  books,  that  efcuage  or  fcutage  could 
not  be  levied  but  by  confent  of  parliament w;  fuch  fcutages  being 
indeed  the  groundwork  of  all  fucceeding  fubfidies,  and  the  land- 
tax  of  later  times. 

Since  therefore  efcuage  differed  from  knight-fervice  in  no¬ 
thing,  but  as  a  compenfation  differs  from  actual  fervice,  knight- 
fervice  is  frequently  confounded  with  it.  And  thus  Littleton x 
muff  be  underffood,  when  he  tells  us,  that  tenant  by  homage, 
fealty,  and  efcuage  was  tenant  by  knight-fervice  :  that  is,  that 
this  tenure  (being  fubfervient  to  the  military  policy  of  the  nation) 
was  refpe<ffedy  as  a  tenure  in  chivalry2.  But  as  the  adtual  fer¬ 
vice  was  uncertain,  and  depended  upon  emergences,  fo  it  was 
neceffary  that  this  pecuniary  compenfation  fliould  be  equally  un¬ 
certain,  and  depend  on  the  affeffments  of  the  legiflature  fuited  to 
thofe  emergences.  For  had  the  efcuage  been  a  fettled  invariable 
fum,  payable  at  certain  times,  it  had  been  neither  more  nor  lefs 
than  a  mere  pecuniary  rents  and  the  tenure,  inftead  of  knight- 
fervice,  would  have  then  been  of  another  kind,  called  focage3, 
of  which  we  fliall  fpeak  in  the  next  chapter. 

For  the  prefent,  I  have  only  to  obferve,  that  by  the  degene¬ 
rating  of  knight-fervice,  or  perfonal  military  duty,  into  efcuage, 
or  pecuniary  affeffments,  all  the  advantages  (either  promifed  or 
real)  of  the  feodal  conffitution  were  deffroyed,  and  nothing  but 
the  hardships  remained.  Inffead  of  forming  a  national  militia 
compofed  of  barons,  knights,  and  gentlemen,  bound  by  their 
intereff,  their  honour,  and  their  oaths,  to  defend  their  king  and 

u  See  Vol.  I.  pag.  136.  2  Pro  feodo  militari  reput atur.  Flet.  I.  2. 
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country,  the  whole  of  this  fyftem  of  tenures  now  tended  to  no¬ 
thing  elfe,  but  a  wretched  means  of  railing  money  to  pay  an  ar¬ 
my  of  occalional  mercenaries.  In  the  mean  time  the  families  of 
all  our  nobility  and  gentry  groaned  under  the  intolerable  burthens, 
which  (in  confequence  of  the  fi&ion  adopted  after  the  conqueft) 
were  introduced  and  laid  upon  them  by  the  fubtlety  and  finelTe 
of  the  Norman  lawyers.  For,  befides  the  fcutages  they  were 
liable  to  in  defeat  of  perfonal  attendance,  which  however  were 
affefTcd  by  themfelves  in  parliament,  they  might  be  called  upon 
by  the  king  or  lord  paramount  for  aids ,  whenever  his  eldeft  fon 
was  to  be  knighted,  or  his  eldefl  daughter  married ;  not  to  for¬ 
get  the  ranfom  of  his  own  perfon.  The  heir,  on  the  death  of 
his  anceftor,  if  of  full  age,  was  plundered  of  the  firfl  emoluments 
arifing  from  his  inheritance,  by  way  of  relief  and  primer  feijin ; 
and,  if  under  age,,  of  the  whole  of  his  eftate  during  infancy. 
And  then,  as  fir  Thomas  Smith  very  feelingly  complains,  “  when 
“  he  came  to  his  own,  after  he  was  out  of  wardjhip ,  his  woods 
“  decayed,  houfes  fallen  down,  flock  waded  and  gone,  lands  let 
“  forth  and  ploughed  to  be  barren,”  to  make  amends  he  was  yet 
to  pay  half  a  year’s  profits  as  a  fine  for  fuing  out  his  livery ;  and 
alfo  the  price  or  value  of  his  ?narriage}  if  he  refufed  fuch  wife  as 
his  lord  and  guardian  had  bartered  for,  and  impofed  upon  him  ; 
or  twice  that  value,  if  he  married  another  woman.  Add  to  this, 
the  untimely  and  expenfive  honour  of  k7iighthood>  to  make  his 
poverty  more  completely  fplendid.  And  when  by  thefe  deduc¬ 
tions  his  fortune  was  fo  (battered  and  ruined,  that  perhaps  he  was 
obliged  to  fell  his  patrimony,  he  had  not  even  that  poor  privilege 
allowed  him,  without  paying  an  exorbitant  fine  for  a  licence  of 
alienation . 

A  slavery  fo  complicated,  and  fo  extenfive  as  this,  called 
aloud  for  a  remedy  in  a  nation  that  boafted  of  her  freedom.  Pal¬ 
liatives  were  from  time  to  time  applied  by  fuccefbve  afe  of  par¬ 
liament,  which  aflwaged  fome  temporary  grievances.  Till  at 
•length  the  humanity  of  king  James  I  confented  c  for  a  proper 

b  Conunonw.  1.  3.  c,  5.  c  4  Inft.  202. 


equivalent 


Ch.  5.  «/  Things.  77 

equivalent  to  abolifh  them  all ;  though  the  plan  then  proceeded  not 
to  effedt :  in  like  manner  as  he  had  formed  a  lcheme,  and  began 
to  put  it  in  execution,  for  removing  the  feodal  grievance  of  heret- 
able  jurifdi&ions  in  Scotland  d,  which  has  fince  been  purfued  and 
effected  by  the  ftatute  20  Geo.  II.  c.  43  e.  King  James’s  plan  for 
exchanging  our  military  tenures  feems  to  have  been  nearly  the 
fame  as  that  which  has  been  fince  purfued ;  only  with  this  diffe¬ 
rence,  that,  by  way  of  compenfation  for  the  lofs  which  the  crown 
and  other  lords  would  fuftain,  an  annual  feefarm  rent  fhould  be 
fettled  and  infeparably  annexed  to  the  crown,  and  affured  to  the 
inferior  lords,  payable  out  of  every  knight’s  fee  within  their  re- 
fpetftive  feignories.  An  expedient,  feemingly  much  better  than  the 
hereditary  excife,  which  was  afterwards  made  the  principal  equi¬ 
valent  for  thefe  conceflions.  For  at  length  the  military  tenures, 
with  all  their  heavy  appendages,  were  deftroyed  at  one  blow  by 
the  ftatute  12  Car.  II.  c.  24.  which  enadts,  “  that  the  court  of 
“  wards  and  liveries,  and  all  wardfhips,  liveries,  primer  feifins, 
“  and  oufterlemains,  values  and  forfeitures  of  marriages,  by  rea- 
“  ion  of  any  tenure  of  the  king  or  others,  be  totally  taken  away. 
“  And  that  all  fines  for  alienations,  tenures  by  homage,  knights- 
“  fervice,  and  efcuage,  and  alfo  aids  for  marrying  the  daughter 
“  or  knighting  the  fon,  and  all  tenures  of  the  king  in  capite ,  be 
“  likewife  taken  away.  And  that  all  forts  of  tenures,  held  of  the 
“  king  or  others,  be  turned  into  free  and  common  focage ;  lave 
t€  only  tenures  in  frankalmoign,  copyholds,  and  the  honorary  fer- 
“  vices  (without  the  flavifh  part)  of  grand  ferjeanty.”  A  ftatute, 
which  was  a  greater  acquifition  to  the  civil  property  of  this  king¬ 
dom  than  even  rnagna  carta  itfelf :  fince  that  only  pruned  the 
luxuriances  that  had  grown  out  of  the  military  tenures,  and 
thereby  preferved  them  in  vigour  ;  but  the  flatute  of  king  Charles 
extirpated  the  whole,  and  demolifhed  both  root  and  branches. 
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Of  the  modern  ENGLISH  TENURES. 


ALTHOUGH,  by  the  means  that  were  mentioned  in 
the  preceding  chapter,  the  oppreffive  or  military  part  of 
the  feodal  conditution  was  happily  done  away,  yet  we  are  not  to 
imagine  that  the  conditution  itfelf  was  utterly  laid  afide,  and  a 
new  one  introduced  in  it’s  room  ;  fince  by  the  datute  12  Car.  II. 
the  tenures  of  focage  and  frankalmoign,  the  honorary  fervices  of 
grand  ferjeanty,  and  the  tenure  by  copy  of  court  roll  were  re¬ 
ferred  ;  nay  all  tenures  in  general,  except  frankalmoign,  grand 
ferjeanty,  and  copyhold,  were  reduced  to  one  general  fpecies  of 
tenure,  then  well  known  and  fubfifting,  called  free  and  common 
focage.  And  this,  being  fprung  from  the  fame  feodal  original  as 
the  ref,  demondrates  the  neceffity  of  fully  contemplating  that 
antient  fyftem  ;  fince  it  is  that  alone,  to  which  we  can  recur  to 
explain  any  feeming,  or  real,  difficulties,  that  may  arife  in  our 
prefent  mode  of  tenure. 

The  military  tenure,  or  that  by  knight-fervice,  confided  of 
what  were  reputed  the  mod  free  and  honourable  fervices  ,•  but 
which  in  their  nature  were  unavoidably  uncertain  in  refpedt  to  the 
time  of  their  performance.  The  fecond  fpecies  of  tenure,  or 
free-focage,  confided  alfo  of  free  and  honourable  fervices ;  but 
fuch  as  were  liquidated  and  reduced  to  an  abfolute  certainty.  And 
this  tenure  not  only  fubfids  to  this  day,  but  has  in  a  manner  ab- 
forbed  and  (wallowed  up  (fince  the  datute  of  Charles  the  fecond) 
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almoft  every  other  fpecies  of  tenure.  And  to  this  we  are  next 
to  proceed. 

II.  Socage,  in  it’s  moil  general  and  ex  ten  live  lignification, 
feems  to  denote  a  tenure  by  any  certain  and  determinate  fervice. 
And  in  this  fenfe  it  is  by  our  antient  writers  conflantly  put  in  op- 
pofition  to  chivalry,  or  knight-fervice,  where  the  render  was  pre¬ 
carious  and  uncertain.  Thus  Bra£tona;  if  a  man  holds  by  a  rent 
in  money,  without  any  efcuage  or  ferjeanty,  “  id  tenementum  did 
“ potejl  focagium but  if  you  add  thereto  any  royal  fervice, 
or  efcuage  to  any,  the  fmalleft,  amount,  “Mud  did poterit  feodum 
“militared  So  too  the  author  of  Fletab;  “  ex  donationibus  fer - 
“  vitia  militaria  vel  magnae  ferjantiae  non  continentibus ,  oritur  no - 
(c  bis  quoddam  nomen  generale ,  quod  eft  foe  agin  in  d  Littleton  alfo  c 
defines  it  to  be,  where  the  tenant  holds  his  tenement  of  the  lord 
by  any  certain  fervice,  in  lieu  of  all  other  fervices  ;  fo  that  they 
be  not  fervices  of  chivalry,  or  knight-fervice.  And  therefore  af¬ 
terwards d  he  tells  us,  that  whatfoever  is  not  tenure  in  chivalry  is 
tenure  in  focage  :  in  like  manner  as  it  is  defined  by  Finch  %  a. 
tenure  to  be  done  out  of  war.  The  fervice  muft  therefore  be  cer¬ 
tain,  in  order  to  denominate  it  focage  ;  as  to  hold  by  fealty  and 
20  x.  rent;  or,  by  homage,  fealty,  and  20  s.  rent;  or,  by  homage 
and  fealty  without  rent ;  or,  by  fealty  and  certain  corporal  fer¬ 
vice,  as  ploughing  the  lord’s  land  for  three  days ;  or,  by  fealty 
only  without  any  other  fervice  ;  for  all  thefe  are  tenures  in  focage 

But  focage,  as  was  hinted  in  the  laft  chapter,  is  of  two  forts: 
ym’-focage,  where  the  fervices  are  not  only  certain,  but  honour¬ 
able  ;  and  vil/ein-(bczgey  where  the  fervices,  though  certain,  are 
of  a  bafer  nature.  Such  as  hold  by  the  former  tenure  are  called 
in  Glanvil s,  and  other  fubfequent  authors,  by  the  name  of  liberi 
fokemanni ,  or  tenants  in  free-focage.  Of  this  tenure  we  are  firft 
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to  fpeak  ;  and  this,  both  in  the  nature  of  it’s  fervice,  and  the 
fruits  and  confequences  appertaining  thereto,  was  always  by  much 
the  moil  free  and  independent  fpecies  of  any.  And  therefore  I 
cannot  but  affent  to  Mr  Somner’s  etymology  of  the  wordh;  who 
derives  it  from  the  Saxon  appellation,  foe ,  which  fignifies  liberty 
or  privilege,  and,  being  joined  to  a  uiual  termination,  is  called 
focage ,  in  Latin  focagium ;  Signifying  thereby  a  free  or  privileged 
tenure5.  This  etymology  feems  to  be  much  more  juft  than  that 
of  our  common  lawyers  in  general,  who  derive  it  from  foca ,  an 
old  Latin  word  denoting  (as  they  tell-  us)  a  plough  :  for  that  in 
antient  time  this  focage  tenure  confiffed  in  nothing  elfe  but  fer- 
vices  of  hufbandry,  which  the  tenant  was  bound  to  do  to  his  lord, 
as  to  plough,  fow,  or  reap  for  him  but  that,  in  procefs  of  time, 
this  fervice  was  changed  into  an  annual  rent  by  confent  of  all 
parties,  and  that,  in  memory  of  it’s  original,  it  ffill  retains  the 
name  of  focage  or  plough-fervice  k.  But  this  by  no  means  agrees 
with  what  Littleton  bimfelf  tells  us1,  that  to  hold  by  fealty  only, 
without  paying  any  rent,  is  tenure  in  focage  j  for  here  is  plainly 
no  commutation  for  plough-fervice.  Belides,  even  fervices,  con- 
felfedly  of  a  military  nature  and  original,  (as  efeuage  itfelf,  which 
while  it  remained  uncertain  was  equivalent  to  knight-fervice)  the 
inffant  they  were  reduced  to  a  certainty  changed  both  their  name 
and  nature,  and  were  called  focage1".  It  was  the  certainty  there¬ 
fore  that  denominated  it  a  focage  tenure  ;  and  nothing  fure  could 
be  a  greater  liberty  or  privilege,  than  to  have  the  fervice  afeer- 
tained,  and  not  left  to  the  arbitrary  calls  of  the  lord,  as  in  the  te¬ 
nures  of  chivalry.  Wherefore  alfo  Britton,  who  deferibes  focage 
tenure  under  the  name  of  fraunke  ferine  n,  tells  us,  that  they  are 
“  lands  and  tenements,  whereof  the  nature  of  the  fee  is  changed 
“  by  feoffment  out  of  chivalry  for  certain  yearly  fervices,  and  in 
“  refpedt  whereof  neither  homage,  ward,  marriage,  nor  relief  can 
<f  be  demanded.”  Which  leads  us  alfo  to  another  obfervation, 

h  Gavelk.  138.  k  Litt.  §.119. 
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that,  if  focage  tenures  were  of  fuch  bafe  and  fervile  original,  it 
is  hard  to  account  for  the  very  great  immunities  which  the  te¬ 
nants  of  them  always  enjoyed  ;  fo  highly  fuperior  to  thofe  of  the 
tenants  by  chivalry,  that  it  was  thought,  in  the  reigns  of  both 
Edward  I  and  Charles  II,  a  point  of  the  utmofl  importance  and 
value  to  the  tenants,  to  reduce  the  tenure  by  knight-fervice  to 
fraunke  ferine  or  tenure  by  focage.  We  may  therefore,  I  think, 
fairly  conclude  in  favour  of  Somner’s  etymology,  and  the  liberal 
extraction  of  the  tenure  in  free  focage,  againft  the  authority  even 
of  Littleton  himfelf. 

Taki  n  g  this  then  to  be  the  meaning  of  the  word,  it  feems 
probable  that  the  focage  tenures  were  the  relics  of  Saxon  liberty, 
retained  by  fuch  perfons,  as  had  neither  forfeited  them  to  the 
king,  nor  been  obliged  to  exchange  their  tenure  for  the  more 
honourable,  as  it  was  called,  but  at  the  fame  time  more  burthen- 
fome,  tenure  of  knight-fervice.  This  is  peculiarly  remarkable  in 
the  tenure  which  prevails  in  Kent,  called  gavelkind,  which  is 
generally  acknowleged  to  be  a  fpecies  of  focage  tenure0 ;  the  pre- 
fervation  whereof  inviolate  from  the  innovations  of  the  Norman 
conqueror  is  a  fadt  univerfally  known.  And  thofe  who  thus  pre- 
ferved  their  liberties  were  faid  to  hold  in  free  and  common  focage. 

A  s  therefore  the  grand  criterion  and  diftinguiffiing  mark  of 
this  fpecies  of  tenure  are  the  having  it’s  renders  or  fervices  afcer- 
tained,  it  will  include  under  it  all  other  methods  of  holding  free 
lands  by  certain  and  invariable  rents  and  duties :  and,  in  particu¬ 
lar,  petit  ferjeanty ,  tenure  in  burgage ,  and  gavelkind. 

We  may  remember,  that  by  the  ftatute  12  Car.  II.  grand  fer¬ 
jeanty  is  not  itfelf  totally  aboliffied,  but  only  the  flavifh  appen¬ 
dages  belonging  to  it ;  for  the  honorary  fervices  (fuch  as  carrying 
the  king’s  fword  or  banner,  officiating  as  his  butler,  carver,  &c, 
at  the  coronation)  are  hill  referved.  Now  petit  ferjeanty  bears  a 
great  refemblance  to  grand  ferjeanty;  for  as  the  one  is  a  perfonal 
p  Wright.  21 1. 
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fervice,  fo  the  other  is  a  rent  or  render,  both  tending  to  fome 
purpofe  relative  to  the  king’s  perfon.  Petit  ferjeanty,  as  defined 
by  Littleton p,  confifts  in  holding  lands  of  the  king  by  the  fervice 
of  rendering  to  him  annually  fome  fmall  implement  of  war,  as  a 
bow,  a  fword,  a  lance,  an  arrow,  or  the  like.  This,  he  fays q,  is 
but  focage  in  effedt ;  for  it  is  no  perfonal  fervice,  but  a  certain 
rent :  and,  we  may  add,  it  is  clearly  no  predial  fervice,  or  fer¬ 
vice  of  the  plough,  but  in  all  refpedts  liberum  et  commune  focagium ; 
only,  being  held  of  the  king,  it  is  by  way  of  eminence  dignified 
with  the  title  of  parvum  fervitiuni  regisy  or  petit  ferjeanty.  And 
magna  carta  refpedts  it  in  this  light,  when  it  enadts r,  that  no 
wardfhip  of  the  lands  or  body  fhall  be  claimed  by  the  king  in 
virtue  of  a  tenure  by  petit  ferjeanty. 

Tenure  in  burgage  is  deferibed  by  Glanvil®,  and  is  expreflly 
faid  by  Littleton  l,  to  be  but  tenure  in  focage ;  and  it  is  where 
the  king  or  other  perfon  is  lord  of  an  antient  borough,  in  which 
the  tenements  are  held  by  a  rent  certain  u.  It  is  indeed  only  a 
kind  of  town  focage;  as  common  focage,  by  which  other  lands  are 
holden,  is  ufually  of  a  rural  nature.  A  borough,  as  we  have  for¬ 
merly  feen,  is  diftinguifhed  from  other  towns  by  the  right  of 
fending  members  to  parliament ;  and,  where  the  right  of  eledtion 
is  by  burgage  tenure,  that  alone  is  a  proof  of  the  antiquity  of 
the  borough.  Tenure  in  burgage  therefore,  or  burgage  tenure, 
is  where  houfes,  or  lands  which  were  formerly  the  feite  of  houfes, 
in  an  antient  borough,  are  held  of  fome  lord  in  common  focage, 
by  a  certain  eftablifhed  rent.  And  thefe  feem  to  have  withfiood 
the  fhock  of  the  Norman  encroachments  principally  on  account 
of  their  infignificancy,  which  made  is  not  worth  while  to  com¬ 
pel  them  to  an  alteration  of  tenure;  as  an  hundred  of  them  put 
together  would  fcarce  have  amounted  to  a  knight’s  fee.  Belides, 
the  owners  of  them,  being  chiefly  artificers  and  perfons  engaged 
in  trade,  could  not  with  any  tolerable  propriety  be  put  on  fuch  a 
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military  ettablifhment,  as  the  tenure  in  chivalry  was.  And  here 
alio  we  have  again  an  inttance,  where  a  tenure  is  confeiredly  in 
focage,  and  yet  could  not  poffibly  have  ever  been  held  by  plough- 
fervice  j  fince  the  tenants  mull  have  been  citizens  or  burghers, 
the  iituation  frequently  a  walled  town,  the  tenement  a  lingle 
houfe;  fo  that  none  of  the  owners  was  probably  matter  of  a 
plough,  or  was  able  to  ufe  one,  if  he  had  it.  The  free  focage 
therefore,  in  which  thefe  tenements  are  held,  feems  to  be  plainly 
a  remnant  of  Saxon  liberty  ;  which  may  alfo  account  for  the  great 
variety  of  cuftoms,  affe&ing  thefe  tenements  fo  held  in  antient 
burgage  :  the  principal  and  moft  remarkable  of  which  is  that 
called  Borough- Engl iJJ: ,  fo  named  in  contradittindion  as  it  were  to 
the  Norman  cuftoms,  and  which  is  taken  notice  of  by  Glanvil  w, 
and  by  Littleton  * ;  viz.  that  the  youngeft  fon,  and  not  the  eldett, 
fucceeds  to  the  burgage  tenement  on  the  death  of  his  father. 
For  which  Littleton y  gives  this  reafon  ;  becaufe  the  youngett  fon, 
by  reafon  of  his  tender  age,  is  not  fo  capable  as  the  rett  of  his 
brethren  to  help  himfelf.  Other  authors2  have  indeed  given  a 
much  ttranger  reafon  for  this  cuftom,  as  if  the  lord  of  the  fee 
had  antiently  a  right  to  break  the  feventh  commandment  with  his 
tenant’s  wife  on  her  wedding  night ;  and  that  therefore  the  tene¬ 
ment  defcended  not  to  the  eldett,  but  the  youngett,  fon  ;  who 
was  more  certainly  the  offspring  of  the  tenant.  But  I  cannot 
learn  that  ever  this  cuttom  prevailed  in  England,  though  it  cer¬ 
tainly  did  in  Scotland,  (under  the  name-  of  mercheta  or  marcheta) 
till  abolished  by  Malcolm  IIP.  And  perhaps  a  more  rational  ac¬ 
count  than  either  may  be  fetched  (though  at  a  futticient  dittance) 
from  the  pra&ice  of  the  Tartars  ;  among  whom,  according  to 
father  Duhalde,  this  cuttom  of  defcent  to  the  youngett  fon  alfo 
prevails.  That  nation  is  compofed  totally  of  fhepherds  and  herdf- 
men  ;  and  the  elder  fons,  as  foon  as  they  are  capable  of  leading 
a  paftoral  life,  migrate  from  their  father  with  a  certain  allotment 
of  cattle ;  and  go  to  feek  a  new  habitation.  The  youngett  fon 
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therefore,  who  continues  latefl  with  the  father,  is  naturally  the 
heir  of  his  houfe,  the  reft  being  already  provided  for.  And  thus 
we  find  that,  among  many  other  northern  nations,  it  was  the  cuf- 
tom  for  all  the  fons  but  one  to  migrate  from  the  father,  which 
one  became  his  heir b.  So  that  poffibly  this  cuflom,  wherever  it 
prevails,  may  be  the  remnant  of  that  paftoral  ftate  of  our  Britifh 
and  German  anceftors,  which  Caefarand  Tacitus  defcribe.  Other 
ipecial  cufloms  there  are  in  burgage  tenures ;  as  that  the  wife 
fhall  be  endowed  of  all  her  hufband’s  tenements  %  and  not  of  the 
third  part  only,  as  at  the  common  law  :  and  that  a  man  might 
difpofe  of  his  tenements  by  willd,  which,  in  general,  was  not 
permitted  after  the  conquefl  till  the  reign  of  Henry  the  eighth ; 
though  in  the  Saxon  times  it  was  allowable  e.  A  pregnant  proof 
that  thefe  liberties  of  focage  tenure  were  fragments  of  Saxon 
liberty. 

The  nature  of  the  tenure  in  gavelkind  affords  us  a  flill  Wronger 
argument.  It  is  univerfally  known  what  firuggles  the  Kentifhmen 
made  to  preferve  their  antient  liberties ;  and  with  how  much 
fuccefs  thofe  ftruggles  were  attended.  And  as  it  is  principally 
here  that  we  meet  with  the  cuflom  of  gavelkind,  (though  it  was 
and  is  to  be  found  in  fome  other  parts  of  the  kingdom f)  we  may 
fairly  conclude  that  this  was  a  part  of  thofe  liberties  ;  agreeably  to 
Mr  Selden’s  opinion,  that  gavelkind  before  the  Norman  conquefl 
was  the  general  cuflom  of  the  realm6.  The  diflingui filing  pro¬ 
perties  of  this  tenure  are  various  :  fome  of  the  principal  are  thefe  j 
1.  The  tenant  is  of  age  fufficient  to  aliene  his  eflate  by  feoffment 
at  the  age  of  fifteen  h.  2.  The  eftate  does  not  efcheat  in  cafe  of 
an  attainder  and  execution  for  felony;  their  maxim  being,  “  the 
“  father  to  the  bough,  the  fon  to  the  plough  V*  3.  In  mofl  places 

b  Pater  cunblos  fillos  adult  os  a  fe  pellebatf  8  In  toto  regno 3  ante  ducis  advent  xm,  fre- 
praeter  unum  quern  heredem  fui  juris  relinque-  quens  et  ujitata  fuit :  pojiea  caetcris  adempta , 
bat.  ( Waljingh .  Upodignt.  Neujlr .  c.  I .)  fed privatis  quor undam  locorum  confuetudinilus 

c  Litt.  §.  166.  alibi  pojiea  regerminans  :  Cantianis*  Jolum  inte- 

d  §.  167.  gra  et  inviolata  remanjit.  ( Analett.  1.2.  c.  ~.J 

e  Wright.  172.  h  Lamb.  Peramb.  614. 

f  Slat.  32  Hen.  VIII.  c.  29.  Kitch.  of  1  Lamb.  634. 
courts,  200. 
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he  had  a  power  of  devifing  lands  by  will,  before  the  ftatute  for 
that  purpofe  was  made  k.  4.  The  lands  defcend,  not  to  the  eldeft, 
youngeft,  or  any  one  fon  only,  but  to  all  the  fons  together  1 ; 
which  was  indeed  antiently  the  moft  ufual  courfe  of  defcent  all 
over  England m,  though  in  particular  places  particular  cuftoms 
prevailed.  Thefe,  among  other  properties,  diftinguiihed  this  te¬ 
nure  in  a  moft  remarkable  manner  :  and  yet  it  is  held  to  be  only 
a  fpecies  of  a  focage  tenure,  modified  by  the  cuftom  of  the  coun¬ 
try  $  being  holden  by  fuit  of  court  and  fealty,  which  is  a  fervice 
in  it’s  nature  certain  n.  Wherefore,  by  a  charter  of  king  John  °, 
Hubert  arch-bifhop  of  Canterbury  was  authorized  to  exchange 
the  gavelkind  tenures  holden  of  the  fee  of  Canterbury  into  te¬ 
nures  by  knight-fervice ;  and  by  ftatute  31  Hen.  VIII.  c.  3.  for 
difgavelling  the  lands  of  divers  lords  and  gentlemen  in  the  county 
of  Kent,  they  are  directed  to  be  defcendible  for  the  future  like  other 
lands ,  which  were  never  holden  by  fervice  of  focage.  Now  the  im¬ 
munities  which  the  tenants  in  gavelkind  enjoyed  were  fuch,  as 
we  cannot  conceive  fhould  be  conferred  upon  mere  ploughmen^ 
or  peafants  :  from  all  which  I  think  it  fufliciently  clear,  that  te¬ 
nures  in  free  focage  are  in  general  of  a  nobler  original  than  is  af- 
ftgned  by  Littleton,  and  after  him  by  the  bulk  of  our  common, 
lawyers. 

Having  thus  diftributed  and  diftinguifhed  the  feveral  fpecies 
of  tenure  in  free  focage,  I  proceed  next  to  fhew  that  this  alfo 
partakes  very  ftrongly  of  the  feodal  nature.  Which  may  probably 
arife  from  it’s  antient  Saxon  original ;  fince  (as  was  before  ob- 
ferved p)  feuds  were  not  unknown  among  the  Saxons,  though  they 
did  not  form  a  part  of  their  military  policy,  nor  were  drawn  out 
into  fuch  arbitrary  confequences  as  among  the  Normans.  It  feems 
therefore  reafonable  to  imagine,  that  focage  tenure  exifted  in 
much  the  fame  ftate  before  the  conqueftlas  after 3  that  in  Kent  it 
was  preferved  with  a  high  hand,  as  our  hiftories  inform  us  it  was  y 

k  F.  N.  B.  198.  Cro.  Car.  561.  R  Wright.  21 1. 

1  Lift.  §.210.  0  Spelm.  cod,  vet.  leg.  355. 

“  Glanvil.  1.  7.  c.  3.  p  pag.  48. 
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and  that  the  reft  of  the  focage  tenures  difperfed  through  England 
efcaped  the  general  fate  of  other  property,  partly  out  of  favour 
and  affedion  to  their  particular  owners,  and  partly  from  their  own 
infignilicancy ;  fince  I  do  not  apprehend  the  number  of  focage 
tenures  foon  after  the  conqueft  to  have  been  very  confiderable, 
nor  their  value  by  any  means  large ;  till  by  fucceffive  charters  of 
enfranchifement  granted  to  the  tenants,  which  are  particularly 
mentioned  by  Britton q,  their  number  and  value  began  to  fwell  fo 
far,  as  to  make  a  diftind,  and  juflly  envied,  part  of  our  Englilh 
lyftem  of  tenures. 

However  this  may  be,  the  tokens  of  their  feodal  original 
will  evidently  appear  from  a  fhort  comparifon  of  the  incidents  and 
confequences  of  focage  tenure  with  thofe  of  tenure  in  chivalry 
remarking  their  agreement  or  difference  as  we  go  along. 

1.  In  the  firft  place,  then,  both  were  held  of  fuperior  lords ; 
of  the  king  as  lord  paramount,  and  fometimes  of  a  fubjed  or 
mefne  lord  between  the  king  and  the  tenant. 

2.  Both  were  fubjed  to  the  feodal  return,  render,  rent,  or 
fervice,  of  fome  fort  or  other,  which  arofe  from  a  fuppofition  of 
an  original  grant  from  the  lord  to  the  tenant.  In  the  military  te¬ 
nure,  or  more  proper  feud,  this  was  from  it’s  nature  uncertain  ; 
in  focage,  which  was  a  feud  of  the  improper  kind,  it  was  cer¬ 
tain,  fixed,  and  determinate,  (though  perhaps  nothing  more  than 
bare  fealty)  and  fo  continues  to  this  day. 

3.  Both  were,  from  their  conftitution,  univerfally  fubjed 
(over  and  above  all  other  renders)  to  the  oath  of  fealty,  or  mutual 
bond  of  obligation  between  the  lord  and  tenant r.  Which  oath 
of  fealty  ufually  draws  after  it  fuit  to  the  lord’s  court.  And  this 
oath  every  lord,  of  whom  tenements  are  holden  at  this  day,  may 
and  ought  to  call  upon  his  tenants  to  take  in  his  court  baron  ;  if 
it  be  only  for  the  reafon  given  by  Littleton  6,  that  if  it  be  ne- 
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glefted,  it  will  by  long  continuance  of  time  grow  out  of  memory 
(as  doubtlefs  it  frequently  has)  whether  the  land  be  holden  of  the 
lord  or  not ;  and  fo  he  may  lofe  his  feignory,  and  the  profit  which 
may  accrue  to  him  by  efcheats  and  other  contingences  \ 

4.  The  tenure  in  focage  was  fubje£l,  of  common  right,  to 
aids  for  knighting  the  fon  and  marrying  the  eldefl  daughter u  : 
which  were  fixed  by  the  flatute  Weflm.i.  c.36.  at  20  s.  for  every 
20/.  per  annum  fo  held ;  as  in  knight-fervice.  Thefe  aids,  as  in 
tenure  by  chivalry,  were  originally  mere  benevolences,  though 
afterwards  claimed  as  matter,  of  right ;  but  were  all  abolifhed  by 
the  flatute  12  Car.  IL 

5.  Relief  is  due  upon  focage  tenure,  as  well  as  upon  tenure 
in  chivalry  :  but  the  manner  of  taking  it  is  very  different.  The 
relief  on  a  knight’s  fee  was  5  /.  or  one  quarter  of  the  fuppofed 
value  of  the  land  ;  but  a  focage  relief  is  one  year’s  rent  or  ren¬ 
der,  payable  by  the  tenant  to  the  lord,  be  the  fame  either  great 
or  fmall w :  and  therefore  Bradton x  will  not  allow  this  to  be  pro¬ 
perly  a  relief,  but  quaedam  praejlatio  loco  relevii  in  recognitionem 
domini .  So  too  the  flatute  28  Edw.  I.  c.  1.  declares,  that  a  free 
fokeman  fhall  give  no  relief  but  fhall  double  his  rent  after  the 
death  of  his  anceflor,  according  to  that  which  he  hath  ufed  to 
pay  his  lord,  and  fhall  not  be  grieved  above  meafure.  Reliefs  in 
knight-fervice  were  only  payable,  if  the  heir  at  the  death  of  his 
anceflor  was  of  full  age  :  but  in  focage  they  were  due,  even 
though  the  heir  was  under  age,  becaufe  the  lord  has  no  ward- 
fhip  over  him y.  The  flatute  of  Charles  II  referves  the  reliefs  in¬ 
cident  to  focage  tenures ;  and  therefore,  wherever  lands  in  fee 
fimple  are  holden  by  a  rent,  relief  is  flill  due  of  common  right 
upon  the  death  of  the  tenant z. 

1  Eomaxime  praejiandum  ejt,ne  dubiumred-  w  Litt.  §.126. 

datur  jus  domini  et  vetuflate  iemporis  obfcuretur.  x  1.2.  c.  37.  §.  S. 

(Corwin,  jus  feud.  1.2,  t.  7  )  '  Y  Litt.  §.127. 
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6.  Primer  feifm  was  incident  to  the  king’s  focage  tenants 
in  capite>  as  well  as  to  thofe  by  knight-fervice  \  But  tenancy  in 
capite  as  well  as  primer  feifins,  are  alfo,  among  the  other  feodal 
burthens,  intirely  abolifhed  by  the  ftatute. 

7.  Ward  s  h  1  p  is  alfo  incident  to  tenure  in  focage  j  but  of  a 
nature  very  different  from  that  incident  to  knight-fervice.  For  if 
the  inheritance  defcend  to  an  infant  under  fourteen,  the  wardship 
of  him  fhall  not  belong  to  the  lord  of  the  fee ;  becaufe,  in  this 
tenure  no  military  or  other  perfonal  fervice  being  required,  there 
is  no  occafion  for  the  lord  to  take  the  profits,  in  order  to  provide 
a  proper  fubflitute  for  his  infant  tenant  :  but  his  neareft  relation 
(to  whom  the  inheritance  cannot  defcend)  fhall  be  his  guardian  in 
focage,  and  have  the  cuftody  of  his  land  and  body  till  he  arrives 
at  the  age  of  fourteen.  The  guardian  rnufl  be  fuch  a  one,  to 
whom  the  inheritance  by  no  poflibility  can  defcend ;  as  was  fully 
explained,  together  with  the  reafons  for  it,  in  the  former  book 
of  thefe  commentaries15.  At  fourteen  this  wardfhip  in  focage 
ceafes,  and  the  heir  may  ouft  the  guardian,  and  call  him  to  ac¬ 
count  for  the  rents  and  profits c  :  for  at  this  age  the  law  fuppofes 
him  capable  of  chufing  a  guardian  for  himfelf.  It  was  in  this 
particular,  of  wardlhip,  as  alfo  in  that  of  marriage,  and  in  the 
certainty,  of  the  render  or  fervice,  that  the  focage  tenures  had  fo 
much  the  advantage  of  the  military  ones.  But  as  the  wardfhip 
ceafed  at  fourteen,  there  was  this  difadvantage  attending  it ;  that 
young  heirs,  being  left  at  fo  tender  an  age  to  chufe  their  own 
guardians  till  twenty  one,  they  might  make  an  improvident  choice. 
Therefore,  when  almofl  all  the  lands  of  the  kingdom  were  turned 
into  focage  tenures,  the  fame  fiatute  1 2  Car.  II.  c.  24.  enabled, 
that  it  fhould  be  in  the  power  of  any  father  by  will  to  appoint  a 
guardian,  till  his  child  fhould  attain  the  age  of  twenty  one.  And, 
if  no  fuch  appointment  be  made,  the  court  of  chancery  will  fre¬ 
quently  interpofe,  to  prevent  an  infant  heir  from  improvidently 
expofing  himfelf  to  ruin. 

c  Litt.  §.  123.  Co.  Litt.  89. 
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8.  Marri  age,  or  the  valor  maritagii,  was  not  in  focage 
tenure  any  perquifite  or  advantage  to  the  guardian,  but  rather  the 
reverfe.  For,  if  the  guardian  married  his  ward  under  the  age  of 
fourteen,  he  was  bound  to  account  to  the  ward  for  the  value  of 
the  marriage,  even  though  he  took  nothing  for  it,  unlefs  he  mar¬ 
ried  him  to  advantage d.  For  the  law,  in  favour  of  infants,  is 
always  jealous  of  guardians,  and  therefore  in  this  cafe  it  made 
them  account,  not  only  for  what  they  did,  but  alfo  for  what  they 
might ,  receive  on  the  infant’s  behalf ;  left  by  feme  collufion  the 
guardian  ftiould  have  received  the  value,  and  not  brought  it  to 
account:  but,  the  ftatute  having  deftroyed  all  values  of  marriages, 
this  dodtrine  of  courfe  hath  ceafed  with  them.  At  fourteen  years 
of  age  the  ward  might  have  difpofed  of  himfelf  in  marriage,  with¬ 
out  any  confent  of  his  guardian,  till  the  late  a dt  for  preventing 
clandeftine  marriages.  Thefe  dodtrines  of  wardship  and  mar¬ 
riage  in  focage  tenure  were  fo  diametrically  oppofite  to  thofe  in 
knight-fervice,  and  fo  entirely  agree  with  thofe  parts  of  king  Ed¬ 
ward’s  laws,  that  were  reftored  by  Henry  the  firft’s  charter,  as 
might  alone  convince  us  that  focage  was  of  a  higher  original  than 
the  Norman  conqueft. 

9.  Fines  for  alienations  were,  I  apprehend,  due  for  lands 
holden  of  the  king  in  capite  by  focage  tenure,  as  well  as  in  cafe 
of  tenure  by  knight-fervice :  for  the  ftatutes  that  relate  to  this 
point,  and  fir  Edward  Coke’s  comment  on  them6,  fpeak  generally 
of  all  tenants  in  capite ,  without  making  any  diftindtion ;  though 
now  all  fines  for  alienation  are  demolilhed  by  the  ftatute  of  Charles 
the  lecond. 

10.  Escheats  are  equally  incident  to  tenure  in  focage,  as 
they  were  to  tenure  by  knight-fervice  3  except  only  in  gavelkind 
lands,  which  are  (as  is  before-mentioned)  fubjedt  to  no  efeheats 
for  felony,  though  they  are  to  efeheats  for  want  of  heirs  f. 
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Thus  much  for  the  two  grand  fpecies  of  tenure,  under  which 
almoft  all  the  free  lands  of  the  kingdom  were  holden  till  the  re- 
floration  in  1660,  when  the  former  was  abolifhed  and  funk  into 
the  latter  :  fo  that  lands  of  both  forts  are  now  holden  by  the  one 
univerfal  tenure  of  free  and  common  focage. 

The  other  grand  divifion  of  tenure,  mentioned  by  Bradton  as 
cited  in  the  preceding  chapter,  is  that  of  villenage,  as  contradif- 
tinguifhed  from  liberum  tenementum,  or  frank  tenure.  And  this 
(we  may  remember)  he  fubdivides  into  two  clalfes,  pure,  and 
privileged,  villenage :  from  whence  have  arifen  two  other  fpecies 
of  our  modern  tenures. 

III.  From  the  tenure  of  pure  villenage  have  fprung  our  pre- 
fent  copyhold  tenures,  or  tenure  by  copy  of  court  roll  at  the  will 
of  the  lord ;  in  order  to  obtain  a  clear  idea  of  which,  it  will  be 
previoufly  neceffary  to  take  a  fhort  view  of  the  original  and  na¬ 
ture  of  manors. 

Manors  are  in  fubftance  as  antient  as  the  Saxon  conftitution, 
though  perhaps  differing  a  little,  in  fome  immaterial  circumftan- 
ces,  from  thofe  that  exift  at  this  days:  juft  as  we  obferved  of 
feuds,  that  they  were  partly  known  to  our  anceftors,  even  before 
the  Norman  conqueft.  A  manor,  matter ium ,  a  manendo,  becaufe 
the  ufual  refidence  of  the  owner,  feems  to  have  been  a  diftridt  of 
ground,  held  by  lords  or  great  perfonages  5  who  kept  in  their 
own  hands  fo  much  land  as  was  neceffary  for  the  ufe  of  their  fa¬ 
milies,  which  were  called  terrae  dominicales,  or  demefne  lands  ; 
being  occupied  by  the  lord,  or  dominus  manerii ,  and  his  fervants. 
The  other  tenemental  lands  they  diftributed  among  their  tenants; 
which  from  the  different  modes  of  tenure  were  called  and  diftin- 
guifhed  by  two  different  names.  Firft,  book-land,  or  charter-land, 
which  was  held  by  deed  under  certain  rents  and  free  fervices,  and 
in  effedt  differed  nothing  from  free  focage  lands h :  and  from 
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hence  have  arifen  all  the  freehold  tenants  which  hold  of  particu¬ 
lar  manors,  and  owe  fuit  and'fervice  to  the  fame.  The  other 
fpecies  was  called  folk-land,  which  was  held  by  no  a  flu  ranee  in 
writing,  but  diftribated  among  the  common  folk  or  people  at  the 
pleafure  of  the  lord,  and  refumed  at  his  diferetion  ;  being  indeed 
land  held  in  villenage,  which  we  fhall  prefently  deferibe  more 
at  large.  The  refidue  of  the  manor,  being  uncultivated,  was 
termed  the  lord’s  wafte,  and  ferved  for  public  roads,  and  for 
common  of  pafture  to  the  lord  and  his  tenants.  Manors  were 
formerly  called  baronies,  as  they  ftill  are  lordfhips :  and  each  lord 
or  baron  was  empowered  to  hold  a  domeflic  court,  called  the 
court-baron,  for  redreffing  mifdemefnors  and  nufances  within  the 
manor,  and  for  fettling  difputes  of  property  among  the  tenants. 
This  court  is  an  inleparable  ingredient  of  every  manor ;  and  if 
the  number  of  fuitors  fliould  fo  fail,  as  not  to  leave  fufficient  to 
make  a  jury  or  homage,  that  is,  two  tenants  at  the  leaft,  the 
manor  itfelf  is  loft. 

Before  the  ftatute  of  quia  emptores ,  18  Edw.  I.  the  king’s 
greater  barons,  who  had  a  large  extent  of  territory  held  under 
the  crown,  granted  out  frequently  fmaller  manors  to  inferior  per- 
fons  to  be  held  of  themfelves  ;  which  do  therefore  now  continue 
to  be  held  under  a  fuperior  lord,  who  is  called  in  fuch  cafes  the 
lord  paramount  over  all  thefe  manors  :  and  his  feignory  is  fre¬ 
quently  termed  an  honour,  not  a  manor,  efpecially  if  it  hath  be¬ 
longed  to  an  antient  feodal  baron,  or  hath  been  at  any  time  in  the 
hands  of  the  crown.  In  imitation  whereof,  thefe  inferior  lords 
began  to  carve  out  and  grant  to  others  ftill  more  minute  eftates, 
to  be  held  as  of  themfelves,  and  were  fo  proceeding  downwards 
in  infinitum ;  till  the  fuperior  lords  obferved,  that  by  this  method 
of  fubinfeudation  they  loft  all  their  feodal  profits,  of  wardfhips, 
marriages,  and  efeheats,  which  fell  into  the  hands  of  thefe  mefne 
or  middle  lords,  who  were  the  immediate  fuperiors  of  the  terre- 
tenant ,  or  him  who  occupied  the  land.  This  occafioned  the  fta¬ 
tute  of  Weftm.  3.  or  quia  emptores,  18  Edw.  I.  to  be  made; 
which  directs,  that,  upon  all  falcs  or  feoffments  of  land,  the  feoftee 

M  2  fhall 
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fhall  hold  the  fame,  not  of  his  immediate  feoffor,  but  of  the 
chief  lord  of  the  fee,  of  whom  fuch  feoffor  himfelf  held  it.  And 
from  hence  it  is  held,  that  all  manors  exifting  at  this  day,  muff 
have  exifted  by  immemorial  prefcription  ,*  or  at  leaft  ever  lince 
the  18  Edw.  1.  when  the  ftatute  of  quia  emptores  was  made.  For 
no  new  manor  can  have  been  created  lince  that  ftatute  :  becaufe 
it  is  effential  to  a  manor,  that  there  be  tenants  who  hold  of  the 
lord,  and  that  ftatute  enadts,  that  for  the  future  no  fubjedl  fhall 
create  any  new  tenants  to  hold  of  himfelf. 

Now  with  regard  to  the  folk-land,  or  eftates  held  in  villen- 
age,  this  was  a  fpecies  of  tenure  neither  ftridlly  feodal,  Norman, 
or  Saxon ;  but  mixed  and  compounded  of  them  all1:  and  which 
alfo,  on  account  of  the  heriots  that  ufually  attend  it,  may  feem 
to  have  fomewhat  Danifh  in  it’s  compofition.  Under  the  Saxon 
government  there  were,  as  hr  William  Temple  fpeaksk,  a  fort  of 
people  in  a  condition  of  downright  fervitude,  ufed  and  employed 
in  the  moft  fervile  works,  and  belonging,  both  they,  their  child¬ 
ren,  and  effedts,  to  the  lord  of  the  foil,  like  the  reft  of  the  cattle 
or  flock  upon  it.  Thefe  feem  to  have  been  thofe  who  held  what 
was  called  the  folk-land,  from  which  they  were  removeable  at 
the  lord’s  pleafure.  On  the  arrival  of  the  Normans  here,  it  feems 
not  improbable,  that  they,  who  were  ftrangers  to  any  other  than 
a  feodal  ftate,  might  give  fome  fparks  of  enfranchifement  to  fuch 
wretched  perfons  as  fell  to  their  fliare,  by  admitting  them,  as 
well  as  others,  to  the  oath  of  fealty ;  which  conferred  a  right  of 
protedlion,  and  raifed  the  tenant  to  a  kind  of  eftate  fuperior  to 
downright  llavery,  but  inferior  to  every  other  condition1.  This 
they  called  villenage,  and  the  tenants  villeins,  either  from  the 
word  villis,  or  elfe,  as  fir  Edward  Coke  tells  usm,  a  villa ;  becaufe 
they  lived  chiefly  in  villages,  and  were  employed  in  ruftic  works 
of  the  moft  fordid  kind  :  like  the  Spartan  helotes>  to  whom  alone 
the  culture  of  the  lands  was  configned ;  their  rugged  mafters, 
like  our  northern  anceftors-,  efteeming  war  the  only  honourable 
employment  of  mankind. 

1  Wright.  215.  1  Wright.  217. 

k  Introd.  Hift.  Engl. 59.  m  llnft.  116.  THESE 


Ch.  6. 


of  Things, 


93 


These  villeins,  belonging  principally  to  lords  of  manors, 
were  either  villeins  regardant ,  that  is,  annexed  to  the  manor  or 
land ;  or  elfe  they  were  in  grofs,  or  at  large,  that  is,  annexed  to 
the  perfon  of  the  lord,  and  transferrable  by  deed  from  one  owner 
to  another  n.  They  could  not  leave  their  lord  without  his  per- 
million ;  but,  if  they  ran  away,  or  were  purloined  from  him, 
might  be  claimed  and  recovered  by  adtion,  like  beads  or  other 
chattels.  They  held  indeed  fmall  portions  of  land  by  way  of  fuf- 
taining  themfelves  and  families ;  but  it  was  at  the  mere  will  of 
the  lord,  who  might  difpolTefs  them  whenever  he  pleafed ;  and  it 
was  upon  villein  fervices,  that  is,  to  carry  out  dung,  to  hedge 
and  ditch  the  lord’s  demefnes,  and  any  other  the  meaneft  offices0: 
and  thefe  fervices  were  not  only  bafe,  but  uncertain  both  as  to 
their  time  and  quantity p.  A  villein,  in  fhort,  was  in  much  the 
fame  Hate  with  us,  as  lord  Molefworthq  defcribes  to  be  that  of 
the  boors  in  Denmark,  and  Stiernhookr  attributes  alfo  to  the 
traals  or  Haves  in  Sweden  ;  which  confirms  the  probability  of 
their  being  in  lome  degree  monuments  of  the  Danifh  tyranny. 
A  villein  could  acquire  no  property  either  in  lands  or  goods ;  but, 
if  he  purchafed  either,  the  lord  might  enter  upon  them,  ouH  the 
villein,  and  feife  them  to  his  own  ufe,  unlefs  he  contrived  to  dif- 
pofe  of  them  again  before  the  lord  had  feifed  them ;  for  the  lord 
had  then  loft  his  opportunity s. 


In  many  places  alfo  a  fine  was  payable  to  the  lord,  if  the  vil¬ 
lein  prefumed  to  marry  his  daughter  to  any  one  without  leave 
from  the  lord 1 :  and,  by  the  common  law,  the  lord  might  alfo 
bring  an  adtion  againft  the  hufband  for  damages  in  thus  purloin¬ 
ing  his  property0.  For  the  children  of  villeins  were  alfo  in  the 
fame  Hate  of  bondage  with  their  parents ;  whence  they  were 


n  Litt.  §.  1 8 1 . 

0  Ibid.  §.  172. 

P  Hie  qui  tenet  in  millenagio  factet  quicquid 
ei  fraeceptzim  fuerit ,  nec  feire  debet  fero  quid 
facere  debet  in  craJlinot  et  femper  tenebitur  ad 
incerta .  (Bratton,  /.  4.  tr.  1.  c.  28.) 


«  c.  8. 

r  de  jure  Sueonurn.  1.  2,  c.  4, 
s  Lift.  §.177. 

1  Co.  Litt.  140. 
u  Litt.  §.  202, 
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called  in  Latin,  nativi. ,  which  gave  rife  to  the  female  appellation 
of  a  villein,  who  was  called  a  neife  w.  In  cafe  of  a  marriage  be¬ 
tween  a  freeman  and  a  neife,  or  a  villein  and  a  freewoman,  the 
ilTue  followed  the  condition  of  the  father,  being  free  if  he  was 
free,  and  villein  if  he  was  villein  3  contrary  to  the  maxim  of  the 
civil  law,  that  partus  fequitur  vent  ran.  But  no  baitard  could  be 
born  a  villein,  becaufe  by  another  maxim  of  our  law  he  is  nullius 
films*,  and  as  he  can  gain  nothing  by  inheritance,  it  were  hard 
that  he  fhould  lofe  his  natural  freedom  by  it*.  The  law  however 
protected  the  perfons  of  villeins,  as  the  king’s  fubjedts,  againft 
atrocious  injuries  of  the  lord  :  for  he  might  not  kill,  or  maim 
his  villein y  3  though  he  might  beat  him  with  impunity,  fince 
the  villein  had  no  adtion  or  remedy  at  law  againft  his  lord,  but 
in  cafe  of  the  murder  of  his  anceftor  or  the  maim  of  his  own 
perfon.  Neifes  indeed  had  alfo  an  appeal  of  rape,  in  cafe  the  lord 
violated  them  by  force  z. 

Villeins  might  be  enfranchifed  by  manumiffion,  which  is 
either  exprefs  or  implied  :  exprefs 3  as  where  a  man  granted  to 
the  villein  a  deed  of  manumiflion  3 :  implied  3  as  where  a  man 
bound  himfelf  in  a  bond  to  his  villein  for  a  fum  of  money,  granted 
him  an  annuity  by  deed,  or  gave  him  an  eftate  in  fee,  for  life,  or 
years  b :  for  this  was  dealing  with  his  villein  on  the  footing  of  a 
freeman  3  it  was  in  fome  of  the  inflances  giving  him  an  adtion 
againft  his  lord,  and  in  others  vefting  an  ownerfhip  in  him  en¬ 
tirely  inconfiftent  with  his  former  ftate  of  bondage.  So  alfo  if 
the  lord  brought  an  adtion  againft  his  villein,  this  enfranchifed 
him  c  3  for,  as  the  lord  might  have  a  fliort  remedy  againft  his 
villein,  by  feifing  his  goods,  (which  was  more  than  equivalent  to 
any  damages  he  could  recover)  the  law,  which  is  always  ready  to 
catch  at  any  thing  in  favour  of  liberty,  prefumed  that  by  bring¬ 
ing  this  adtion  he  meant  to  fet  his  villein  on  the  fame  footing 


w  Litt.  §.187. 

*  ibid.  §.  187, 188. 
y  Ibid.  §.  189.  194, 
25  Ibid.  §.190. 


3  Ibid.  §.  204. 
k  §.  204,  5,  6. 
c  §.208. 
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with  himfelf,  and  therefore  held  it  an  implied  manumiffion.  But, 
in  cafe  the  lord  indi&ed  him  for  felony,  it  was  otherwife ;  for  the 
lord  could  not  inflidt  a  capital  punifhment  on  his  villein,  without 
calling  in  the  aflidance  of  the  law. 

Villeins,  by  this  and  many  other  means,  in  procefs  of  time 
gained  conffderable  ground  on  their  lords ;  and  in  particular 
drengthened  the  tenure  of  their  edates  to  that  degree,  that  they 
came  to  have  in  them  an  intered  in  many  places  full  as  good,  in 
others  better  than  their  lords.  For  the  goodnature  and  benevo¬ 
lence  of  many  lords  of  manors  having,  time  out  of  mind,  per¬ 
mitted  their  villeins  and  their  children  to  enjoy  their  podeffions 
without  interruption,  in  a  regular  courfe  of  defcent,  the  common 
law,  of  which  cuflom  is  the  life,  now  gave  them  title  to  pre- 
fcribe  againft  their  lords ;  and,  on  performance  of  the  fame  fer- 
vices,  to  hold  their  lands,  in  fpight  of  any  determination  of  the 
lord’s  will.  For,  though  in  general  they  are  dill  faid  to  hold  their 
edates  at  the  will  of  the  lord,  yet  it  is  fuch  a  will  as  is  agreeable 
to  the  cudom  of  the  manor 3  which  cudoms  are  preferved  and 
evidenced  by  the  rolls  of  the  feveral  courts  baron  in  which  they 
are  entered,  or  kept  on  foot  by  the  condant  immemorial  ufage  of 
the  feveral  manors  in  which  the  lands  lie.  And,  as  fuch  tenants 
had  nothing  to  fhew  for  their  edates  but  thefe  cudoms,  and  ad- 
midions  in  purfuance  of  them,  entered  on  thofe  rolls,  or  the  co¬ 
pies  of  fuch  entries  witneffed  by  the  deward,  they  now  began  to 
be  called  tejmnts  by  copy  of  court  roll ,  and  their  tenure  itfelf  a 
copyhold d. 

Thus  copyhold  tenures,  as  fir  Edward  Coke  obferves6,  although 
very  meanly  defcended,  yet  come  of  an  antient  houfe 3  for,  from 
what  has  been  premifed  it  appears,  that  copyholders  are  in  truth 
no  other  but  villeins,  who,  by  a  long  feries  of  immemorial  en¬ 
croachments  on  the  lord,  have  at  lad  edablidied  a  cudomary  right 
to  thofe  edates,  which  before  were  held  abfolutely  at  the  lord’s 
will.  Which  affords  a  very  fubdantial  reafon  for  the  great  variety 

d  F.N.B.  12.  e  Cop,  §.  32. 
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of  cuftoms  that  prevail  in  different  manors,  with  regard  both  to 
the  defcent  of  the  eflates,  and  the  privileges  belonging  to  the  te¬ 
nants.  And  thefe  encroachments  grew  to  be  fo  univerfal,  that 
when  tenure  in  villenage  was  virtually  abolished,  (though  copy- 
holds  were  referved)  by  the  ffatute  of  Charles  II,  there  was  hardly 
a  pure  villein  left  in  the  nation.  For  fir  Thomas  Smith f  teflihes, 
that  in  all  his  time  (and  lie  was  fecretary  to  Edward  VI)  he  never 
knew  any  villein  in  grofs  throughout  the  realm  ;  and  the  few 
villeins  regardant  that  were  then  remaining  were  luch  only  as  had 
belonged  to  bifhops,  monaileries,  or  other  ecclefiafrical  corpora¬ 
tions,  in  the  preceding  times  of  popery.  For  he  tells  us,'  that 
“  the  holy  fathers,  monks,  and  friars,  had  in  their  confeffions, 
€c  and  fpecially  in  their  extreme  and  deadly  ficknefs,  convinced  the 
“  laity  how  dangerous  a  practice  it  was,  for  one  chriffian  man  to 
f<  hold  another  in  bondage  :  fo  that  temporal  men,  by  little  and 
“  little,  by  reafon  of  that  terror  in  their  confciences,  were  glad 
“  to  manumit  all  their  villeins.  But  the  faid  holy  fathers,  with 
€t  the  abbots  and  priors,  did  not  in  like  fort  by  theirs ;  for  they 
“  alfo  had  a  fcruple  in  conference  to  empoverifh  and  defpoil  the 
e<  church  fo  much,  as  to  manumit  fuch  as  were  bond  to  their 
<£  churches,  or  to  the  manors  which  the  church  had  gotten  ;  and 
“  fo  kept  their  villeins  ftill.”  By  thefe  feveral  means  the  genera¬ 
lity  of  villeins  in  the  kingdom  have  long  ago  fprouted  up  into 
copyholders :  their  perfons  being  enfranchifed  by  manumilhon  or 
long  acquiefcence ;  but  their  eftates,  in  ftridtnefs,  remaining  fub- 
jedt  to  the  fame  fervile  conditions  and  forfeitures  as  before ; 
though,  in  general,  the  villein  fervices  are  ufually  commuted  for 
a  fmall  pecuniary  quit-rent g. 

f  Commonwealth,  b.  3.  c.  10. 

s  In  fome  manors  the  copyholders  were 
bound  to  perform  the  mod  fervile  offices, 
as  to  hedge  and  ditch  the  lord’s  grounds, 
to  lop  his  trees,  to  reap  his  corn,  and  the 
like  j  the  lord  ufually  finding  them  meat 
and  drink,  and  fometimes  (as  is  ftill  the  ufe 
in  the  highlands  of  Scotland)  a  minftrell  or 


piper  for  their  diverfion.  (Rot.  Matter .  de 
Edgwart  Com.  Midd.)  As  in  the  kingdom 
of  Whidah,  on  the  Have  coaft  of  Africa, 
the  people  are  bound  to  cut  and  carry  in 
the  king’s  corn  from  off  his  demefne  lands, 
and  are  attended  by  mufic  during  all  the 
time  of  their  labour.  (Mod,  Un.  Hift.  xvi. 
429.) 
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As  a  farther  confequence  of  what  has  been  premifed,  we  may 
colledt  thefe  two  main  principles,  which  are  held  h  to  be  the  fup- 
porters  of  a  copyhold  tenure,  and  without  which  it  cannot  exift; 
i.  That  the  lands  be  parcel  of,  and  fituate  within,  that  manor, 
under  which  it  is  held.  2.  That  they  have  been  demifed,  or 
demifable,  by  copy  of  court  roll  immemorially.  For  immemo¬ 
rial  cuftom  is  the  life  of  all  tenures  by  copy ;  fo  that  no  new 
copyhold  can,  ftri&ly  fpeaking,  be  granted  at  this  day. 

I  n  fome  manors,  where  the  cuftom  hath  been  to  permit  the 
heir  to  fucceed  the  anceftor  in  his  tenure,  the  eftates  are  ftiled 
copyholds  of  inheritance ;  in  others,  where  the  lords  have  been 
more  vigilant  to  maintain  their  rights,  they  remain  copyholds  for 
life  only  :  for  the  cuftom  of  the  manor  has  in  both  cafes  fo  far 
fuperfeded  the  will  of  the  lord,  that,  provided  the  fervices  be 
performed  or  ftipulated  for  by  fealty,  he  cannot,  in  the  firft  in- 
ftance,  refufe  to  admit  the  heir  of  his  tenant  upon  his  death ; 
nor,  in  the  fecond,  can  he  remove  his  prefent  tenant  fo  long  as 
he  lives,  though  he  holds  nominally  by  the  precarious  tenure  of 
his  lord’s  will. 

The  fruits  and  appendages  of  a  copyhold  tenure,  that  it  hath 
in  common  with  free  tenures,  are  fealty,  fervices,  (as  well  in  rents 
as  otherwife)  reliefs,  and  efcheats.  The  two  latter  belong  only 
to  copyholds  of  inheritance ;  the  former  to  thofe  for  life  only. 
But,  befides  thefe,  copyholds  have  alfo  heriots,  wardfhip,  and 
fines.  Heriots,  which  I  think  are  agreed  to  be  a  Danifh  cuftom, 
and  of  which  we  fliall  fay  more  hereafter,  are  a  render  of  the  beft 
fceaft  or  other  good  (as  the  cuftom  may  be)  to  the  lord  on  the 
death  of  the  tenant.  This  is  plainly  a  relic  of  villein  tenure ; 
there  being  originally  lefs  hardfhip  in  it,  when  all  the  goods  and 
chattels  belonged  to  the  lord,  and  he  might  have  feifed  them  even 
in  the  villein’s  lifetime.  Thefe  are  incident  to  both  fpecies  of 
copyhold ;  but  wardfhip  and  fines  to  thofe  of  inheritance  only. 
h  Co.  Litt.  58. 
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Wardship,  in  copyhold  eftates,  partakes  both  of  that  in  chivalry 
and  that  in  focage.  Like  that  in  chivalry,  the  lord  is  the  legal 
guardian,  who  ufually  affigns  fome  relation  of  the  infant  tenant 
to  ad:  in  his  fiead  :  and  he,  like  guardian  in  focage,  is  account¬ 
able  to  his  ward  for  the  profits.  Of  fines,  fome  are  in  the  nature 
of  primer  feifins,  due  on  the  death  of  each  tenant,  others  are 
mere  fines  for  alienation  of  the  lands ;  in  fome  manors  only  one 
of  thefe  forts  can  be  demanded,  in  fome  both,  and  in  others 
neither.  They  are  fometimes  arbitrary  and  at  the  will  of  the  lord, 
fometimes  fixed  by  cufiom  :  but,  even  when  arbitrary,  the  courts 
of  law,  in  favour  of  the  liberty  of  copyholders,  have  tied  them 
down  to  be  reafonable  in  their  extent  ;  otherwife  they  might 
amount  to  a  difherifon  of  the  eftate.  No  fine  therefore  is  allowed 
to  be  taken  upon  defcents  and  alienations,  (unlefs  in  particular 
circumstances)  of  more  than  two  years  improved  value  of  the 
eftate  \  From  this  instance  we  may  judge  of  the  favourable  dif- 
pofition,  that  the  law  of  England  (which  is  a  law  of  liberty)  hath 
always  Shewn  to  this  fpecies  of  tenants;  by  removing,  as  far  as 
poflible,  every  real  badge  of  Slavery  from  them,  however  fome 
nominal  ones  may  continue.  It  fuffered  cufiom  very  early  to  get 
the  better  of  the  exprefs  terms  upon  which  they  held  their  lands; 
by  declaring,  that  the  will  of  the  lord  was  to  be  interpreted  by 
the  cufiom  of  the  manor  :  and,  where  no  cufiom  has  been  Suffered 
to  grow  up  to  the  prejudice  of  the  lord,  as  in  this  cafe  of  arbi¬ 
trary  fines,  the  law  itielf  interpofes  in  an  equitable  method,  and 
will  not  fufier  the  lord  to  extend  his  power  fo  far,  as  to  difinherit 
the  tenant. 

Thus  much  for  the  antient  tenure  of  pare  villenage,  and  the 
modern  one  of  copyhold  at  the  will  of  the  lord9  which  is  lineally 
defcended  from  it. 

IV.  There  is  yet  afourth  fpecies  of  tenure,  defcribea  by  Bradon 
under  the  name  fometimes  of  privileged  villenage,  and  fometimes 
of  villein-focage .  This,  he  tells  us  k,  is  fuch  as  has  been  held  of 

*  2  Ch.  Rep.  134.  k  /.  4.  tr.  1.  c .  28. 
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the  kings  of  England  from  the  conqueft  downwards ;  that  the 
tenants  herein  “  villana  faciunt  fervitia,fed  certa  et  determinate. 
that  they  cannot  aliene  or  transfer  their  tenements  by  grant  or 
feoffment,  any  more  than  pure  villeins  can ;  but  muff  furrender 
them  to  the  lord  or  his  fteward,  to  be  again  granted  out  and  held 
in  villenage.  And  from  thefe  circumflances  we  may  collect,  that 
what  he  here  defcribes  is  no  other  than  an  exalted  fpecies  of  copy- 
hold,  fubfifting  at  this  day,  viz.  the  tenure  in  antient  demefne ; 
to  which,  as  partaking  of  the  bafenefs  of  villenage  in  the  nature 
of  it’s  fervices,  and  the  freedom  of  focage  in  their  certainty,  he 
has  therefore  given  a  name  compounded  out  of  both,  and  calls 
it  villanum  focagium. 


Antient  demefne  confifts  of  thofe  lands  or  manors,  which, 
though  now  perhaps  granted  out  to  private  fubjedts,  were  ac¬ 
tually  in  the  hands  of  the  crown  in  the  time  of  Edward  the  con- 
feffor,  or  William  the  conqueror;  and  fo  appear  to  have  been  by 
the  great  furvey  in  the  exchequer  called  domefday  book  l.  The 
tenants  of  thefe  lands,  under  the  crown,  were  not  all  of  the 
fame  order  or  degree.  Some  of  them,  as  Britton  teftifies  m,  con¬ 
tinued  for  a  long  time  pure  and  abfolute  villeins,  dependent  on 
the  will  of  the  lord  :  and  thofe  who  have  fucceeded  them  in  their 
tenures  now  differ  from  common  copyholders  in  only  a  few 
points  n.  Others  were  in  great  meafure  enfranehifed  by  the  royal 
favour  :  being  only  bound  in  refpedt  of  their  lands  to  perform 
fome  of  the  better  fort  of  villein  fervices,  but  thofe  determinate 
and  certain  ;  as,  to  plough  the  king’s  land,  to  fupply  his  court 
with  provifions,  and  the  like;  all  of  which  are  now  changed  into 
pecuniary  rents :  and  in  confideration  hereof  they  had  many  im¬ 
munities  and  privileges  granted  to  them  °;  as,  to  try  the  right  of 
their  property  in  a  peculiar  court  of  their  own,  called  a  court  of 
antient  demefne,  by  a  peculiar  procefs  denominated  a  writ  of  right 
rlofe* ;  not  to  pay  toll  or  taxes ;  not  to  contribute  to  the  expenfes 
of  knights  of  the  fhire ;  not  to  be  put  on  juries,  and  the  like q- 


1  F.N.  B.  14.  16. 
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n  F.N.B.  22R. 


•  4  Lift.  269. 
p  F.N.B.  n. 

‘J  Ibid.  14. 


These 


IOO 


Tie  Rights 


Book  II. 


These  tenants  therefore,  though  their  tenure  be  abfolutely 
copyhold,  yet  have  an  intercjl  equivalent  to  a  freehold :  for,  though 
their  fervices  were  of  a  bafe  and  villenous  original r,  yet  the  te¬ 
nants  were  efteemed  in  all  other  refpedts  to  be  highly  privileged 
villeins ;  and  efpecially  in  this,  that  their  fervices  were  fixed  and 
determinate,  and  that  they  could  not  be  compelled  (like  pure 
villeins)  to  relinquish  thefe  tenements  at  the  lord’s  will,  or  to  hold 
them  againft  their  own  :  “  et  ideo ,  fays  Bradton,  dicuntur  liberi 
Britton  alfo,  from  fuch  their  freedom,  calls  them  abfolutely  Joke- 
Mans,  and  their  tenure  fokemanries  •>  which  he  defcribes s  to  be 
“  lands  and  tenements,  which  are  not  held  by  knight-fervice,  nor 
“  by  grand  ferjeanty,  nor  by  petit,  but  by  fimple  fervices,  being 
“  as  it  were  lands  enfranchised  by  the  king  or  his  predeceffors 
“  from  their  antient  demefne.”  And  the  fame  name  is  alfo  given 
them  in  Fleta*.  Hence  Fitzherbert  obfervesu,  that  no  lands  are 
antient  demefne,  but  lands  hoi  den  in  focage  :  that  is,  not  in  free 
and  common  focage,  but  in  this  amphibious,  fubordinate  clafs, 
of  villein-focage.  And  it  is  polfible,  that  as  this  fpecies  of  focage 

tenure  is  plainly  founded  upon  predial  fervices,  or  fervices  of  the 
plough,  it  may  have  given  caufe  to  imagine  that  all  focage  te¬ 
nures  arofe  from  the  fame  original ;  for  want  of  diftinguithing, 
with  Bradton,  between  free-focage  or  focage  of  frank-tenure,  and. 
villein-focage  or  focage  of  antient  demefne. 

Lands  held  by  this  tenure  are  therefore  a  fpecies  of  copy- 
hold,  and  as  fuch  preferved  and  exempted  from  the  operation  of 
the  Statute  of  Charles  II.  Yet  they  differ  from  common  copyholds, 
principally  in  the  privileges  before-mentioned  :  as  alfo  they  differ 
from  freeholders  by  one  efpecial  mark  and  tindture  of  villenage, 
noted  by  Bradton  and  remaining  to  this  day ;  viz.  that  they  can¬ 
not  be  conveyed  from  man  to  man  by  the  general  common  law 
conveyances  of  feoffment,  and  the  reft ;  but  muft  pafs  by  Sur¬ 
render  to  the  lord  or  his  Steward,  in  the  manner  of  common 

r  Gilb.  hilt,  of  the  exch.  16.  &  30.  1  /.  1.  c.  8. 
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copyholds  :  yet  with  this  difference  w,  that,  in  thefe  furrenders  of 
lands  in  antient  demefne  of  frank  tenure,  it  is  not  ufed  to  fay  “  ta 
<c  hold  at  the  will  of  the  lord ”  in  their  copies,  but  only  “  to  hold 
“  according  to  the  cuftom  of  the  tnanorl' 

Thus  have  we  taken  a  compendious  view  of  the  principal 
and  fundamental  points  of  the  dodrine  of  tenures,  both  antient 
and  modern,  in  which  we  cannot  but  remark  the  mutual  con¬ 
nexion  and  dependence  that  all  of  them  have  upon  each  other. 
And  upon  the  whole  it  appears,  that,  whatever  changes  and  al¬ 
terations  thefe  tenures  have  in  procefs  of  time  undergone,  from 
the  Saxon  aera  to  the  12  Car.  II.  all  lay  tenures  are  now  in  ef- 
fed;  reduced  to  two  fpecies  3  free  tenure  in  common  focage  >  and 
bafe  tenure  by  copy  of  court  roll. 

I  mentioned  lay  tenures  only  3  becaufe  there  is  dill  behind 
one  other  fpecies  of  tenure,  referved  by  the  datute  of  Charles  IIy 
which  is  of  a  fpiritual  nature,  and  called  the  tenure  in  frank¬ 
almoign. 

V.  Tenure  in  frankalmoign ,  in  libera  cleetnofyna ,  or  free  alms^ 
is  that,  whereby  a  religious  corporation,  aggregate  or  foie,  hold- 
eth  lands  of  the  donor  to  them  and  their  fuccedors  for  ever x. 
The  fervice,  which  they  were  bound  to  render  for  thefe  lands  was 
not  certainly  defined  3  but  only  in  general  to  pray  for  the  fouls  of 
the  donor  and  his  heirs,  dead  or  alive  3  and  therefore  they  did  no 
fealty,  (which  is  incident  to  all  other  fervices  but  thisy)  becaufe 
this  divine  fervice  was  of  a  higher  and  more  exalted  nature2. 
This  is  the  tenure,  by  which  almod  all  the  antient  monaderies 
and  religious  houfes  held  their  lands  3  and  by  which  the  parochial, 
clergy,  and  very  many  ecclefiadical  and  eleemofynary  foundations^ 
hold  them  at  this  daya3  the  nature  of  the  fervice  being  upon  the 
reformation  altered,  and  made  conformable  to  the  purer  do&rines 

w  Kitchen  on  courts.  194.  2  Ibid.  135. 
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of  the  church  of  England.  It  was  an  old  Saxon  tenure  ;  and  con¬ 
tinued  under  the  Norman  revolution,  through  the  great  refpedt 
that  was  fhewn  to  religion  and  religious  men  in  antient  times. 
Which  is  alfo  the  reafon  that  tenants  in  frankalmoign  were  dif- 
charged  of  all  other  fervices,  except  the  trinoda  necefitas9  of  re¬ 
pairing  the  highways,  building  caftles,  and  repelling  invafions b : 
juft  as  the  Druids,  among  the  antient  Britons,  had  omnium  rerum 
immunitatem c.  And,  even  at  prefent,  this  is  a  tenure  of  a  nature 
very  diftindt  from  all  others  ;  being  not  in  the  leaft  feodal,  but 
merely  fpiritual.  For  if  the  fervice  be  neglected,  the  law  gives 
no  remedy  by  diftrefs  or  otherwife  to  the  lord  of  whom  the  lands 
are  holden ;  but  merely  a  complaint  to  the  ordinary  or  vifitor  to 
corredt  itd.  Wherein  it  materially  differed  from  what  was  called 
tenure  by  divine  fervice  :  in  which  the  tenants  were  obliged  to  do 
fome  fpecial  divine  fervices  in  certain  ;  as  to  fing  fo  many  mafies, 
to  diftribute  fuch  a  fum  in  alms,  and  the  like ;  which,  being  ex- 
prefily  defined  and  preferibed,  could  with  no  kind  of  propriety 
be  called  free  alms ;  efpecially  as  for  this,  if  unperformed,  the 
lord  might  diftrein,  without  any  complaint  to  the  vifitor e.  All 
fuch  donations  are  indeed  now  out  of  ufe  :  for,  fince  the  ftatute  of 
quia  emptores,  18  Edw.  I.  none  but  the  king  can  give  lands  to  be 
holden  by  this  tenure f.  So  that  I  only  mention  them,  hecaufe 
frankalmoign  is  excepted  by  name  in  the  ftatute  of  Charles  II, 
and  therefore  fubfifts  in  many  inftances  at  this  day.  Which  is  all 
that  fhall  be  remarked  concerning  it ;  herewith  concluding  our 
obfervations  on  the  nature  of  tenures. 

e  Hit.  137. 
f  Ibid .  140. 
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Of  FREEHOLD  ESTATES,  of 
INHERITANCE. 


H  E  next  objects  of  our  difquifitions  are  the  nature  and 


JL  properties  of  ejlates.  An  eftate  in  lands,  tenements,  and 
hereditaments,  fignifies  fuch  intereft  as  the  tenant  hath  therein  : 
fo  that  if  a  man  grants  all  his  eftate  in  Dale  to  A  and  his  heirs, 
every  thing  that  he  can  pofiibly  grant  fhall  pafs  thereby  a.  It  is 
called  in  Latin,  ftatus ;  it  fignifying  the  condition,  or  circum- 
fiance,  in  which  the  owner  Hands,  with  regard  to  his  property* 
And,  to  afcertain  this  with  proper  precifion  and  accuracy,  eftates 
may  be  confidered  in  a  threefold  view  :  firft,  with  regard  to  the 
quantity  of  intereft  which  the  tenant  has  in  the  tenement  :  ie- 
condly,  with  regard  to  the  time  at  which  that  quantity  of  intereft 
is  to  be  enjoyed  :  and,  thirdly,  with  regard  to  the  number  and 
connexions  of  the  tenants. 

First,  with  regard  to  the  quantity  of  intereft  which  the  te¬ 
nant  has  in  the  tenement,  this  is  meafured  by  it’s  duration  and 
extent.  Thus,  either  his  right  of  pofiefiion  is  to  fubfift  for  an 
uncertain  period,  during  his  own  life,  or  the  life  of  another  man ; 
to  determine  at  his  own  deceafe,  or  to  remain  to  his  defendants- 
after  him  :  or  it  is  circumfcribed  within  a  certain  number  of 
years,  months,  or  days  :  or,  laftly,  it  is  infinite  and  unlimited, 
being  veiled  in  him  and  his  reprefentatives  for  ever.  And  this 
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occafions  the  primary  divifion  of  eftates,  into  fuch  as  are  free¬ 
hold ,  and  fuch  as  are  lefs  than  freehold . 

An  eftate  of  freehold,  liberum  tenementum*  or  franktenement, 
is  defined  by  Britton  b  to  be  “  the  pofefion  of  the  foil  by  a  free- 
“  man.”  And  St.  Germync  tells  us,  that  “  the  pofefion  of  the 
“  land  is  called  in  the  law  of  England  the  franktenement  or  free- 
“  hold.”  Such  eftate  therefore,  and  no  other,  as  requires  adlual 
polTefTion  of  the  land,  is  legally  fpeaking  freehold  :  which  a&ual 
poflefilon  can,  by  the  courfe  of  the  common  law,  be  only  given 
by  the  ceremony  called  livery  of  feifin,  which  is  the  fame  as  the 
feodal  inveftiture.  And  from  thefe  principles  we  may  extradt  this 
defcription  of  a  freehold ;  that  it  is  fuch  an  eftate  in  lands  as  is 
conveyed  by  livery  of  feifin ;  or,  in  tenements  of  an  incorporeal 
nature,  by  what  is  equivalent  thereto.  And  accordingly  it  is  laid 
down  by  Littleton d,  that  where  a  freehold  fhall  pafs,  it  behoveth 
to  have  livery  of  feifin.  As  therefore  eftates  of  inheritance  and 
eftates  for  life  could  not  by  common  law  be  conveyed  without 
livery  of  feifin,  thefe  are  properly  eftates  of  freehold ;  and,  as 
no  other  eftates  were  conveyed  with  the  fame  folemnity,  therefore 
no  others  are  properly  freehold  eftates. 

Estates  of  freehold  then  are  divifible  into  eftates  of  inhe¬ 
ritance ,  and  eftates  not  of  inheritance .  The  former  are  again  di¬ 
vided  into  inheritances  abfolute  or  fee-fimple  ;  and  inheritances 
limited,  one  fpecies  of  which  we  ufually  call  fee-tail. 

I.  Tenant  in  fee-fimple  (or,  as  he  is  frequently  ftiled,  te¬ 
nant  in  fee)  is  he  that  hath  lands,  tenements,  or  hereditaments, 
to  hold  to  him  and  his  heirs  for  ever' 3  generally,  abfolutely,  and 
fimply  ;  without  mentioning  what  heirs,  but  referring  that  to  his 
own  pleafure,  or  to  the  difpofition  of  the  law.  The  true  mean¬ 
ing  of  the  word  fee  (feodum)  is  the  fame  with  that  of  feud  or 
fief,  and  in  it’s  original  fenfe  it  is  taken  in  contradiftin&ion  to 
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allodium* ;  which  latter  the  writers  on  this  fubjedt  define  to  be 
every  man’s  own  land,  which  he  pofiefieth  merely  in  his  own 
right,  without  owing  any  rent  or  fervice  to  any  fuperior.  This 
is  property  in  it’s  highefl  degree ;  and  the  owner  thereof  hath 
abfolutum  et  dire 51  irn  dominium ,  and  therefore  is  faid  to  be  feifed 
thereof  abfolutely  in  dominico  fuo ,  in  his  own  demefne.  Buty^fl- 
dum ,  or  fee,  is  that  which  is  held  of  fome  fuperior,  on  condition 
of  rendering  him  fervice;  in  which  fuperior  the  ultimate  property 
of  the  land  refides.  And  therefore  fir  Henry  Spelman6  defines  a 
feud  or  fee  to  be  the  right  which  the  vafal  or  tenant  hath  in  lands, 
to  ufe  the  fame,  and  take  the  profits  thereof  to  him  and  his  heirs, 
rendering  to  the  lord  his  duefervices;  the  mere  allodial  propriety 
of  the  foil  always  remaining  in  the  lord.  This  allodial  property 
no  fubjedt  in  England  hash;  it  being  a  received,  and  now  unde¬ 
niable,  principle  in  the  law,  that  all  the  lands  in  England  are 
holden  mediately  or  immediately  of  the  king.  The  king  there¬ 
fore  only  hath  abfolutum  et  dir  eft  um  dominium 1 ;  but  all  fubjedts’ 
lands  are  in  the  nature  of  feodum  or  fee;  whether  derived  to  them 
by  defcent  from  their  ancestors,  or  purchafed  for  a  valuable  con- 
fideration ;  for  they  cannot  come  to  any  man  by  either  of  thofe 
ways,  unlefs  accompanied  with  thofe  feodal  clogs,  which  were 
laid  upon  the  firfl  feudatory  when  it  was  originally  granted.  A 
fubjedt  therefore  hath  only  the  ufufrudt,  and  not  the  abfolute  pro¬ 
perty  of  the  foil ;  or,  as  fir  Edward  Coke  exprefles  itk,  he  hath 
dominium  utile ,  but  not  dominium  dir  eft  uni.  And  hence  it  is  that, 
in  the  mod  folemn  adts  of  law,  we  exprefs  the  flrongefl  and  highefl 
eflate,  that  any  fubjedt  can  have,  by  thefe  words;  “  he  is  feifed 
“  thereof  in  his  demefne>  as  of  fee”  It  is  a  man’s  demefne,  domi - 
nicum ,  or  property,  lince  it  belongs  to  him  and  his  heirs  for  ever: 
yet  this  dom  inie  urn >  property,  or  demefne,  is  flridlly  not  abfolute 
or  allodial,  but  qualified  or  feodal :  it  is  his  demefne,  as  of  fee ; 
that  is,  it  is  not  purely  and  fimply  his  own,  fince  it  is  held  of  a 
fuperior  lord,  in  whom  the  ultimate  property  refides. 

f  See  pag.  45.47.  *  P medium  domini  regis  ejl  direftum  domi - 
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This  Is  the  primary  fenfe  and  acceptation  of  the  word  fee . 
But  (as  fir  Martin  Wright  very  juftly  obferves  *)  the  dodtrine, 
“  that  all  lands  are  holden,”  having  been  for  fo  many  ages  a  fixed 
and  undeniable  axiom,  our  Englifh  lawyers  do  very  rarely  (of 
late  years  efpecially)  ufe  the  word  fee  in  this  it’s  primary  original 
fenfe,  in  contradiftindtion  to  allodium  or  abfolute  property,  with 
which  they  have  no  concern  ;  but  generally  ufe  it  to  exprefs  the 
continuance  or  quantity  of  eftate.  A  fee  therefore,  in  general, 
fignifies  an  eftate  of  inheritance  ;  being  the  higheft  and  moft  ex- 
tenfive  intereft  that  a  man  can  have  in  a  feud :  and,  when  the 
term  is  ufed  fimply,  without  any  other  adjundt,  or  has  the  adjundt 
of  Jimple  annexed  to  it,  (as,  a  fee,  or,  a  fee-fimple)  it  is  ufed  in 
contradiftindtion  to  a  fee  conditional  at  the  common  law,  or  a 
fee-tail  by  the  ftatute  ;  importing  an  abfolute  inheritance,  clear 
of  any  condition,  limitation,  or  reftridtions  to  particular  heirs, 
but  defcendible  to  the  heirs  general,  whether  male  or  female, 
lineal  or  collateral.  And  in  no  other  fenfe  than  this  is  the  king 
faid  to  be  feifed  in  fee,  he  being  the  feudatory  of  no  man  m- 

Taking  therefore  fee  for  the  future,  unlefs  where  otherwife 
explained,  in  this  it’s  fecondary  fenfe,  as  a  ftate  of  inheritance, 
it  is  applicable  to,  and  may  be  had  in,  any  kind  of  hereditaments 
either  corporeal  or  incorporeal".  But  there  is  this  diftindtion  be¬ 
tween  the  two  fpecies  of  hereditaments ;  that,  of  a  corporeal  in¬ 
heritance  a  man  ftiall  be  faid  to  be  feifed  in  his  demefne ,  as  of  fee ; 
of  an  incorporeal  one  he  fhall  only  be  faid  to  be  feifed  as  of  fee, 
and  not  in  his  demefne0.  For,  as  incorporeal  hereditaments  are 
in  their  nature  collateral  to,  and  iftue  out  of,  lands  and  houfesp, 
their  owner  hath  no  property,  dominicum ,  or  demefne,  in  the  thing 
itfelf,  but  hath  only  fomething  derived  out  of  it ;  refembling  the 
fervitutes,  or  fervices,  of  the  civil  law q.  The  dommicum  or  pro- 

1  pag.  148.  0  Litt.  §.  10. 

ra  Co.  Litt.  1.  p  See  pag.  20. 
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perty  is  frequently  in  one  man,  while  the  appendage  or  fervice  is 
in  another.  Thus  Gaius  may  be  feifed  as  of  fee ,  of  a  way  going 
over  the  land,  of  which  Titius  is  feifed  in  his  demefne  as  of  fee. 

The  fee-fimple  or  inheritance  of  lands  and  tenements  is  ge¬ 
nerally  veiled  and  refides  in  fome  perfon  or  other ;  though  divers 
inferior  eflates  may  be  carved  out  of  it.  As  if  one  grants  a  leafe 
for  twenty  one  years,  or  for  one  or  two  lives,  the  fee-fimple  re¬ 
mains  veiled  in  him  and  his  heirs ;  and  after  the  determination 
of  thofe  years  or  lives,  the  land  reverts  to  the  grantor  or  his  heirs, 
who  lhall  hold  it  again  in  fee-fimple.  Yet  fometimes  the  fee  may 
be  in  abeyance ,  that  is  (as  the  word  fignifies)  in  expectation,  re¬ 
membrance,  and  contemplation  in  law;  there  being  no  perfon  in 
ejfey  in  whom  it  can  veil  and  abide ;  though  the  law  conliders  it 
as  always  potentially,  exilling,  and  ready  to  veil  whenever  a  pro¬ 
per  owner  appears.  Thus,  in  a  grant  to  John  for  life,  and  after¬ 
wards  to  the  heirs  of  Richard,  the  inheritance  is  plainly  neither 
granted  to  John  nor  Richard,  nor  can  it  veil  in  the  heirs  of  Ri¬ 
chard  till  his  death,  nam  nemo  ef  haeres  vive?ttis :  it  remains 
therefore  in  waiting,  or  abeyance,  during  the  life  of  Richard r. 
This  is  likewife  always  the  cafe  of  a  parfon  of  a  church,  who 
hath  only  an  ellate  therein  for  the  term  of  his  life  :  and  the  in¬ 
heritance  remains  in  abeyance5.  And  not  only  the  fee,  but  the 
freehold  alfo,  may  be  in  abeyance ;  as,  when  a  parfon  dies,  the 
freehold  of  his  glebe  is  in  abeyance,  until  a  fuccelfor  be  named, 
and  then  it  veils  in  the  fuccelfor  k 

The  word,  heirs,  is  necelfary  in  the  grant  or  donation  in  or¬ 
der  to  make  a  fee,  or  inheritance.  For  if  land  be  given  to  a  man 
for  ever,  or  to  him  and  his  alfigns  for  ever,  this  veils  in  him  but 
an  ellate  for  life11.  This  very  great  nicety  about  the  infertion  of 
the  word  “  heirs”  in  all  feolfments  and  grants,  in  order  to  veil  a 
fee,  is  plainly  a  relic  of  the  feodal  driClnefs :  by  which  we  may 
remember  w  it  was  required,  that  the  form  of  the  donation  Ihould 

r  Co.  Litt.  342.  *  Ibid.  §.  I. 

*  Litt.  §.646.  w  See  pag.  56. 
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be  punctually  purfued;  or  that,  as  Cragx  exprcfies  it,  in  the  words 
of  Bald  us,  “  don  at  tones  fmt  Jlrifti  juris ,  Jie  quis  plus  donaffe  prae- 
“ fumatur  quam  in  donation e  exprejjerit And  therefore,  as  the 
perfonal  abilities  of  the  donee  were  originally  fuppofed  to  be  the 
only  inducements  to  the  gift,  the  donee’s  eftate  in  the  land  ex¬ 
tended  only  to  his  own  perfon,  and  fubfifted  no  longer  than  his 
life;  unlefs  the  donor,  by  an  exprefs  provifion  in  the  grant,  gave 
it  a  longer  continuance,  and  extended  it  alfo  to  his  heirs.  But 
this  rule  is  now  foftened  by  many  exceptions y. 

For,  i.  It  does  not  extend  to  devifes  by  will ;  in  which,  as 
they  were  introduced  at  the  time  when  the  feodal  rigor  was  apace 
wearing  out,  a  more  liberal  conftrudtion  is  allowed  :  and  there¬ 
fore  by  a  devife  to  a  man  for  ever,  or  to  one  and  his  affigns  for 
ever,  or  to  one  in  fee-limple,  the  devifee  hath  an  eftate  of  inhe¬ 
ritance  ;  for  the  intention  of  the  devifor  is  fufficiently  plain  from 
the  words  of  perpetuity  annexed,  though  he  hath  omitted  the 
legal  words  of  inheritance.  But  if  the  devife  be  to  a  man  and 
his  affigns,  without  annexing  words  of  perpetuity,  there  the  de¬ 
vifee  fhall  take  only  an  eilate  for  life;  for  it  does  not  appear  that 
the  devifor  intended  any  more.  2.  Neither  does  this  rule  extend 
to  fines  or  recoveries,  confidered  as  a  fpecies  of  conveyance  ;  for 
thereby  an  eftate  in  fee  pafies  by  adl  and  operation  of  law  with¬ 
out  the  word  “  heirs :”  as  it  does  alfo,  for  particular  reafons,  by 
certain  other  methods  of  conveyance,  which  have  relation  to  a 
former  grant  or  eftate,  wherein  the  word  “heirs”  was  expreiled2. 
3.  In  creations  of  nobility  by  writ,  the  peer  fo  created  hath  an 
inheritance  in  his  title,  without  expreffing  the  word,  “heirs;” 
for  they  are  implied  in  the  creation,  unlefs  it  be  otherwife  fpe- 
cially  provided  :  but  in  creations  by  patent,  which  are  Jtrifti 
juris ,  the  word  “  heirs”  muft  be  inferted,  otherwife  there  is  no 
inheritance.  4.  In  grants  of  lands  to  foie  corporations  and  their 
fuccefiors,  the  word  “  fuccefiors”  fupplies  the  place  of  “heirs;” 
for  as  heirs  take  from  the  anceftor,  fo  doth  the  fuccefior  from 

x  /.  1.  9.  §.  17.  *  Ibid.  9. 
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the  predeceffor.  Nay,  in  a  grant  to  a  biihop,  or  other  foie  fpiri- 
tual  corporation,  in  frankalmoign ,  the  word  “  frankalmoign ”  fup- 
plies  the  place  of  both  “  heirs”  and  “  fuccefiors,”  ex  vi  termini ; 
and  in  all  thefe  cafes  a  fee-fimple  veils  in  fuch  foie  corporation^ 
But,  in  a  grant  of  lands  to  a  corporation  aggregate,  the  word 
“  fuccefiors”  is  not  necefiary,  though  ufually  inferted:  for,  albeit 
fuch  fimple  grant  be  ftridtly  only  an  eftate  for  life,  yet,  as  that 
corporation  never  dies,  fuch  eftate  for  life  is  perpetual,  or  equi¬ 
valent  to  a  fee-fimple,  and  therefore  the  law  allows  it  to  be  one*. 
Laftly,  in  the  cafe  of  the  king,  a  fee-fimple  will  veft  in  him, 
without  the  words  “  heirs”  or  “  fuccelTors”  in  the  grant ;  partly 
from  prerogative  royal,  and  partly  from  a  reafon  fimilar  to  the 
laft,  becaufe  the  king  in  judgment  of  law  never  dies b.  But  the 
general  rule  is,  that  the  word  u  heirs”  is  necelfary  to  create  aa 
eftate  of  inheritance. 

II.  We  are  next  to  confider  limited  fees,  or  fuch  eftates  of  in¬ 
heritance  as  are  clogged  and  confined  with  conditions,  or  quali¬ 
fications,  of  any  fort.  And  thefe  wc  may  divide  into  two  forts  r 
1.  Qualified,  or  bafe  fees  .;  and  2.  Fees  conditional,  fo  called  at 
the  common  law ;  and  afterwards  fees -tail,  in  confequence  of 
the  ftatute  de  donis . 

i.  A  base,  or  qualified,  fee  is  fuch  a  one  as  has  a  qualifica¬ 
tion  fubjoined  thereto,  and  which  mull  be  determined  whenever 
the  qualification  annexed  to  it  is  at  an  end.  As,  in  the  cafe  of  a 
grant  to  A  and  his  heirs,  tenants  of  the  manor  of  Dale ;  in  this 
inftance,  whenever  the  heirs  of  A  ceafe  to  be  tenants  of  that 
manor,  the  grant  is  intirely  defeated.  So,  when  Henry VI  granted 
to  John  Talbot,  lord  of  the  manor  of  Kingfton-Lifle  in  Berks, 
that  he  and  his  heirs,  lords  of  the  faid  manor,  Ihould  be  peers  of 
the  realm,  by  the  title  of  barons  of  Lille;  here  John  Talbot  had 
a  bafe  or  qualified  fee  in  that  dignity c;  and  the  inftant  he  or  his 
heirs  quitted  the  feignory  of  this  manor,  the  dignity  was  at  an 

a  SeeVol.T.  pag.  472.  c  Co.  Litt.  27. 

b  Ibid ,  242. 
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end.  This  eftate  is  a  fee,  becaufe  by  poffibility  it  may  endure 
for  ever  in  a  man  and  his  heirs ;  yet  as  that  duration  depends 
upon  the  concurrence  of  collateral  circumftances,  which  qualify 
and  debafe  the  purity  of  the  donation,  it  is  therefore  a  qualified 
or  bafe  fee. 

2.  A  conditional  fee,  at  the  common  law,  was  a  fee 
retrained  to  fome  particular  heirs,  exclufive  of  others  :  “  donatio 
“ Jl rift a  et  coardlata  d;  Jicut  cert  is  liac re  dibus,  quibufdam  a  fuccejjionc 
“  exclujis as,  to  the  heirs  of  a  mans  body,  by  which  only  his 
lineal  defendants  were  admitted,  in  exclufion  of  collateral  heirs ; 
or,  to  the  heirs  male  of  his  body,  in  exclufion  both  of  collaterals, 
and  lineal  females  alfo.  It  was  called  a  conditional  fee,  by  reafon 
of  the  condition  exprefied  or  implied  in  the  donation  of  it,  that 
if  the  donee  died  without  fuch  particular  heirs,  the  land  fhould 
revert  to  the  donor.  For  this  was  a  condition  annexed  by  law  to 
all  grants  whatfoever ;  that  on  failure  of  the  heirs  fpecified  in  the 
grant,  the  grant  fhould  be  at  an  end,  and  the  land  return  to  it’s 
antient  proprietor'.  Such  conditional  fees  were  ftridtly  agreeable 
to  the  nature  of  feuds,  when  they  firft  ceafed  to  be  mere  eflates 
for  life,  and  were  not  yet  arrived  to  be  abfolute  eftates  in  fee- 
fimple.  And  we  find  ftrong  traces  of  thefe  limited,  conditional 
fees,  which  could  not  be  alienated  from  the  lineage  of  the  firft 
purchafor,  in  our  earliefi:  Saxon  laws  f. 

Now,  with  regard  to  the  condition  annexed  to  thefe  fees  by 
the  common  law,  our  ancestors  held,  that  fuch  a  gift  (to  a  man 
and  the  heirs  of  his  body)  was  a  gift  upon  condition,  that  it 
fhould  revert  to  the  donor,  if  the  donee  had  no  heirs  of  his  body ; 
but,  if  he  had,  it  fhould  then  remain  to  the  donee.  They  there¬ 
fore  called  it  a  fee-fimple,  on  condition  that  he  had  ifiue.  Now 
we  muff  obfcrve,  that,  when  any  condition  is  performed,  it  is  . 
thenceforth  intirely  gone;  and  the  thing,  to  which  it  was  before 

d  Flet.  /.  3.  c.  3.  §.5.  non  vendat  a  cognat  is  hacredihus  fuis ,  fi  il’i 
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annexed,  becomes  abfolute,  and  wholly  unconditional.  So  thatr 
as  foon  as  the  grantee  had  any  illue  born,  his  eftate  was  fuppofed 
to  become  abfolute,  by  the  performance  of  the  condition  ;  at 
lead:,  for  thefe  three  purpofes  :  1.  To  enable  the  tenant  to  aliene 
the  land,  and  thereby  to  bar  not  only  his  own  ifTue,  but  alfo  the 
donor  of  his  intereft  in  the  reverfion2.  2.  To  fubjed:  him  to  for¬ 
feit  it  for  treafon  :  which  he  could  not  do,  till  iflue  born,  longer 
than  for  his  own  life  ;  left  thereby  the  inheritance  of  the  iflue, 
and  reverfion  of  the  donor,  might  have  been  defeated11.  3.  To 
empower  him  to  charge  the  land  with  rents,  commons,  and  cer¬ 
tain  other  incumbrances,  fo  as  to  bind  his  iflue  \  And  this  was 
thought  the  more  reafonable,  becaufe,  by  the  birth  of  iflue,  the 
poftibility  of  the  donor’s  reverfion  was  rendered  more  diftant  and 
precarious :  and  his  intereft  feems  to  have  been  the  only  one  which 
the  law,  as  it  then  ftood,  was  folicitous  to  protect;  without  much 
regard  to  the  right  of  fucceflion  intended  to  be  veiled  in  the  ifTue. 
However,  if  the  tenant  did  not  in  fa  (ft  aliene  the  land,  the  courfe 
of  defeent  was  not  altered  by  this  performance  of  the  condition  : 
for  if  the  illue  had  afterwards  died,  and  then  the  tenant,  or  ori¬ 
ginal  grantee,  had  died,  without  making  any  alienation  ;  the 
land,  by  the  terms  of  the  donation,  could  defeend  to  none  hut 
the  heirs  of  his  body ,  and  therefore,  in  default  of  them,  mitft  have 
reverted  to  the  donor.  For  which  reafon,  in  order  to  fubjedt  the 
lands  to  the  ordinary  courfe  of  defeent,  the  donees  of  thefe  con¬ 
ditional  fee-fimples  took  care  to  aliene  as  foon  as  they  had  per¬ 
formed  the  condition  by  having  iflue ;  and  afterwards  re-purchafed 
the  lands,  which  gave  them  a  fee-fimple  abfolute,  that  would 
defeend  to  the  heirs  general,  according  to  the  courfe  of  the  com¬ 
mon  law.  And  thus  ftood  the  old  law  with  regard  to  conditional 
fees :  which  things,  fays  fir  Edward  Coke  k,  though  they  feem 
antient,  are  yet  neceffary  to  be  known  >  as  well  for  the  declaring 
how  the  common  law  flood  in  fucli  cafes,  as  for  the  fake  of  an¬ 
nuities,  and  fuch  like  inheritances,  as  are  not  within  the  ftatutes 
of  entail,  and  therefore  remain  as  at  the  common  law. 

£  Co.  Litt.  19.  2  Inft.  233.  1  Co.  Litt.  19. 
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The  inconvenience,  which  attended  thefe  limited  and  fettered 
inheritances,  were  probably  what  induced  the  judges  to  give  way 
to  this  fubtle  finefle,  (for  fuch  it  undoubtedly  was)  in  order  to 
fhorten  the  duration  of  thefe  conditional  eflates.  But,  on  the 
other  hand,  the  nobility,  who  were  willing  to  perpetuate  their 
poffeflions  in  their  own  families,  to  put  a  flop  to  this  practice, 
procured  the  flatute  of  Weflminfler  the  fecond  1  (commonly 
called  the  flatute  de  donis  conditionalibus )  to  be  made ;  which  pays 
a  greater  regard  to  the  private  will  and  intentions  of  the  donor, 
than  to  the  propriety  of  fuch  intentions,  or  any  public  confidera- 
tions  whatfoever.  This  flatute  revives  in  fome  fort  the  antient 
feodal  reflraints  which  were  originally  laid  on  alienations,  by 
enabling,  that  from  thenceforth  the  will  of  the  donor  be  obfer- 
ved  ;  and  that  the  tenements  fo  given  (to  a  man  and  the  heirs  of 
his  body)  fhould  at  all  events  go  to  the  iffue,  if  there  were  any ; 
or,  if  none,  fhould  revert  to  the  donor. 

Upon  the  conftrudion  of  this  adt  of  parliament,  the  judges 
determined  that  the  donee  had  no  longer  a  conditional  fee-fimple, 
which  became  abfolute  and  at  his  own  difpofal,  the  inflant  any 
blue  was  born  ;  but  they  divided  the  eflate  into  two  parts,  leaving 
in  the  donee  a  new  kind  of  particular  eflate,  which  they  deno¬ 
minated  a  fee-tail m  ;  and  veiling  in  the  donor  the  ultimate  fee- 
fimple  of  the  land,  expedlant  on  the  failure  of  iffue  ;  which  ex- 
pedant  eflate  is  what  we  now  call  a  reverhon  \  And  hence  it  is 
that  Littleton  tell  us  °,  that  tenant  in  fee-tail  is  by  virtue  of  the 
flatute  of  Weflminfler  the  fecond. 


Having  thus  fhewn  the  original  of  eflates-tail,  I  now  pro¬ 
ceed  to  conlider,  what  things  may,  or  may  not,  be  entailed  under 


1  13  Edw.  I.  c.  1. 

m  The  expreflion  fee-tail ,  or  feodum  tal - 
liatum ,  was  borrowed  from  the  feudiils  ; 
(See  Crag.  /.  i.  t.  io.  §.  24,  25.)  among 
whom  it  fignified  any  mutilated  or  trunca¬ 
ted  inheritance,  from  which  the  heirs  ge¬ 


neral  were  cut  off;  being  derived  from  the 
barbarous  verb  taliare,  to  cut ;  from  which 
the  French  tailler  and  the  Italian  tagliare  are 
formed.  (Spelm.  Glojf,  531.) 
n  2 Inft.  335. 
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the  flatute  de  donls.  'Tenements  is  the  only  word  ufed  in  the  fta- 
tute  :  and  this  fir  Edward  Coke p  expounds  to  comprehend  all 
corporeal  hereditaments  whatfoever;  andalfoall  incorporeal  here¬ 
ditaments  which  favour  of  the  realty,  that  is,  which  ifiue  out 
of  corporeal  ones,  or  which  concern,  or  are  annexed  to,  or  may 
be  exercifed  within  the  fame  ;  as,  rents,  eftovers,  commons,  and 
the  like.  Alfo  offices  and  dignities,  which  concern  lands,  or  have 
relation  to  fixed  and  certain  places,  may  be  entailed  But  mere 
perfonal  chattels,  which  favour  not  at  all  of  the  realty,  cannot 
be  entailed.  Neither  can  an  office,  which  merely  relates  to  fuch 
perfonal  chattels ;  nor  an  annuity,  which  charges  only  the  perfon, 
and  not  the  lands,  of  the  grantor.  But  in  them,  if  granted  to  a 
man  and  the  heirs  of  his  body,  the  grantee  hath  flill  a  fee  con¬ 
ditional  at  common  law,  as  before  the  flatute  ;  and  by  his  aliena¬ 
tion  may  bar  the  heir  or  reverfioner r.  An  eftate  to  a  man  and  his 
heirs  for  another’s  fife  cannot  be  entailed s;  for  this  is  ftridlly  no 
eftate  of  inheritance  (as  will  appear  hereafter)  and  therefore  not 
within  the  ftatute  de  donis .  Neither  can  a  copyhold  eftate  be  en¬ 
tailed  by  virtue  of  the  ftatnte ;  for  that  would  tend  to  encroach 
upon  and  reftrain  the  will  of  the  lord  ;  but,  by  the  fpecial  cnfto?n 
of  the  manor,  a  copyhold  may  be  limited  to  the  heirs  of  the 
body  ^  for  here  the  cuftom  afcertains  and  interprets  the  lord’s  will. 

Next,  as  to  the  feveral  fpecies  of  eftates-tail,  and  how  they 
are  refpe&ively  created.  Eftates-tail  are  either  general,  or  fpeciaL 
Tail-general  is  where  lands  and  tenements  are  given  to  one,  and 
the  heirs  of  his  body  begotten  :  which  is  called  tail-general,  becaufe, 
how  often  foever  fuch  donee  in  tail  be  married,  his  ifiue  in  gene¬ 
ral  by  all  and  every  fuch  marriage  is,  in  fuccefiive  order,  capable 
of  inheriting  the  eftate-tail,  per  formant  donin.  Tenant  in  tail- 
fpecial  is  where  the  gift  is  reftrained  to  certain  heirs  of  the  do¬ 
nee’s  body,  and  does  not  go  to  all  of  them  in  general.  And  this 
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may  happen  feveral  ways  w.  I  {hall  inftance  in  only  one  :  as 
where  lands  and  tenements  are  given  to  a  man  and  the  heirs  of 
his  body ,  on  Mary  his  now  wife  to  be  begotten  $  here  no  ifTue  can 
inherit,  but  fuch  fpecial  ifTue  as  is  engendered  between  them  two: 
not  fuch  as  the  hufband  may  have  by  another  wife  :  and  there¬ 
fore  it  is  called  fpecial  tail.  And  here  we  may  obferve,  that  the 
words  of  inheritance  (to  him  and  his  heirs)  give  him  an  effate  in 
fee ;  but  they  being  heirs  to  be  by  him  begotten ,  this  makes  it  a 
fee-tail ;  and  the  perfon  being  alfo  limited,  on  whom  fuch  heirs 
fhall  be  begotten,  (viz.  Mary  his  prefen t  wife)  this  makes  it  a  fee- 
tail  fpecial. 

Estates,  in  general  and  fpecial  tail,  are  farther  diverfified 
by  the  diftindion  of  fexes  in  fuch  entails ;  for  both  of  them  may 
either  be  in  tail  male  or  tail  female.  As  if  lands  be  given  to  a 
man,  and  his  heirs  ?nale  of  his  body  begotten ,  this  is  an  effate  in 
tail  male  general ;  but  if  to  a  man  and  the  heirs  female  of  his  body 
on  his  prefent  wife  begotten ,  this  is  an  effate  in  tail  female  fpecial. 
And,  in  cafe  of  an  entail  male,  the  heirs  female  fhall  never  in¬ 
herit,  nor  any  derived  from  them;  nor,  e  converfo ,  the  heirs  male, 
in  cafe  of  a  gift  in  tail  female  x.  Thus,  if  the  donee  in  tail  male 
hath  a  daughter,  who  dies  leaving  a  fon,  fuch  grandfon  in  this 
cafe  cannot  inherit  the  eftate-tail  ;  for  he  cannot  deduce  his  de- 
fcent  wholly  by  heirs  male  y.  And  as  the  heir  male  muff  convey 
his  defcent  wholly  by  males,  fo  muff  the  heir  female  wholly  by 
females.  And  therefore  if  a  man  hath  two  eflates-tail,  the  one 
in  tail  male,  the  other  in  tail  female ;  and  he  hath  ifTue  a  daugh¬ 
ter,  which  daughter  hath  ifTue  a  fon  ;  this  grandfon  can  fucceed 
to  neither  of  the  elfates :  for  he  cannot  convey  his  defcent  wholly 
either  in  the  male  or  female  line  z. 

A  s  the  word  heirs  is  neceflary  to  create  a  fee,  fo,  in  farther 
imitation  of  the  ffri&nefs  of  the  feodal  donation,  the  word  body, 
or  fome  other  words  of  procreation,  are  neceffary  to  make  it  a 

v  Lift.  §.  16.  26,  2Jl  28,  29.  y  Ibid.  §.  24. 

*  Ibid.  §.  21,  22.  *  Co.  Litt.25. 
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fee-tail,  and  afcertain  to  what  heirs  in  particular  the  fee  is  limit¬ 
ed.  If  therefore  either  the  words  of  inheritance  or  words  of 
procreation  be  omitted,  albeit  the  others  are  inferted  in  the  grant, 
this  will  not  make  an  eftate-tail.  As,  if  the  grant  be  to  a  man  and 
his  ijfne  of  his  body ,  to  a  man  and  his  feedy  to  a  man  and  his 
children ,  or  offspring ;  all  thefe  are  only  eftates  for  life,  there 
wanting  the  words  of  inheritance,  his  heirs a.  So,  on  the  other 
hand,  a  gift  to  a  man,  and  his  heirs  male ,  or  female ,  is  an  eftate 
in  fee-fimple,  and  not  in  fee-tail ;  for  there  are  no  words  to  af¬ 
certain  the  body  out  of  which  they  fhall  ilfueb.  Indeed,  in  laft  wills 
and  teflaments,  wherein  greater  indulgence  is  allowed,  an  eftate- 
tail  may  be  created  by  a  devife  to  a  man  and  his  feed9  or  to  a  man 
and  his  heirs  male ;  or  by  other  irregular  modes  of  expreflion c. 

There  is  ftill  another  fpecies  of  entailed  eftates,  now  indeed 
grown  out  of  ufe,  yet  ftill  capable  of  fubflfting  in  law  ;  which 
are  eftates  in  liber o  tnaritagio ,  or  frankmarriage .  Thefe  are  defi¬ 
ned  d  to  be,  where  tenements  are  given  by  one  man  to  another, 
together  with  a  wife,  who  is  the  daughter  or  coufin  of  the  donor, 
to  hold  in  frankmarriage.  Now  by  fuch  gift,  though  nothing 
but  the  word  frankmarriage  is  expreffed,  the  donees  (hall  have 
the  tenements  to  them,  and  the  heirs  of  their  two  bodies  begot¬ 
ten  ;  that  is,  they  are  tenants  in  fpecial  tail.  For  this  one  word, 
frankmarriage ,  does  ex  vi  termini  not  only  create  an  inheritance, 
like  the  word  frankalmoign ,  but  likewife  limits  that  inheritance ; 
Applying  not  only  words  of  defcent,  but  of  procreation  alfo. 
Such  donees  in  frankmarriage  are  liable  to  no  fervice  but  fealty ; 
for  a  rent  referved  thereon  is  void,  until  the  fourth  degree  of  con- 
fanguinity  be  pafl  between  the  iffues  of  the  donor  and  donee  e. 

The  incidents  to  a  tenancy  in  tail,  under  the  ftatute  Weftm.  2. 
are  chiefly  thefe f.  1 .  That  a  tenant  in  tail  may  commit  ivafe  on 
the  eftate-tail,  by  felling  timber,  pulling  down  houfes,  or  the 

a  Co.  Litt.  20.  d  Litt.  §.  1 7. 

b  Litt.  §  31.  Co.  Litt.  27.  e  Ibid.  19,  20. 

c  Co.  Litt.  9.  27.  f  Co.  Litt.  224. 
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like,  without  being  impeached,  or  called  to  account,  for  the  fame. 
2.  That  the  wife  of  the  tenant  in  tail  fhall  have  her  dower ,  or 
thirds,  of  the  eftate-tail.  3.  That  the  hufband  of  a  female  te¬ 
nant  in  tail  may  be  tenant  by  the  curtefy  of  the  eftate-tail.  4.  That 
an  eftate-tail  may  be  barred>  or  deftroyed,  by  a  fine,  by  a  com¬ 
mon  recovery,  or  by  lineal  warranty  defeending  with  affets  to  the 
heir.  All  which  will  hereafter  be  explained  at  large. 

Thus  much  for  the  nature  of  eftates-tail :  the  eftablilhment 
of  which  family  law  (as  it  is  properly  ftiled  by  Pigott6)  occafioned 
infinite  difficulties  and  difputesh.  Children  grew  difobedient 
when  they  knew  they  could  not  be  fet  afide  :  farmers  were  oufted 
of  their  leafes  made  by  tenants  in  tail ;  for,  if  fuch  leafes  had 
been  valid,  then  under  colour  of  long  leafes  the  iffue  might  have 
been  virtually  difinherited  :  creditors  were  defrauded  of  their 
debts ;  for,  if  tenant  in  tail  could  have  charged  his  eftate  with 
their  payment,  he  might  alfo  have  defeated  his  iffue,  by  mort- 
gaging  it  for  as  much  as  it  was  worth  :  innumerable  latent  en¬ 
tails  were  produced  to  deprive  purchafers  of  the  lands  they  had 
fairly  bought ;  of  fuits  in  confequence  of  which  our  antient  books 
are  full  :  and  treafons  were  encouraged ;  as  eftates-tail  were  not 
liable  to  forfeiture,  longer  than  for  the  tenant’s  life.  So  that  they 
were  juftly  branded,  as  the  fource  of  new  conventions,  and  mif- 
chiefs  unknown  to  the  common  law  ;  and  almoft  univerfally  con- 
fidered  as  the  common  grievance  of  the  realm  \  But,  as  the  no¬ 
bility  were  always  fond  of  this  ftatute,  becaufe  it  preferved  their 
family  eftates  from  forfeiture,  there  was  little  hopes  of  procuring 
a  repeal  by  the  legiflature  ;  and  therefore,  by  the  connivance  of 
an  a&ive  and  politic  prince,  a  method  was  deviled  to  evade  it. 

About  two  hundred  years  intervened  between  the  making  of 
the  ftatute  de  donis ,  and  the  application  of  common  recoveries  to 
this  intent,  in  the  twelfth  year  of  Edward  IV  :  which  were  then 
openly  declared  by  the  judges  to  be  a  fufficient  bar  of  an  eftate- 


*  Com.  Recov.  5. 

*  1  Rep.  131. 
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tail  k.  For  though  the  courts  had,  To  long  before  as  the  reign  of 
Edward  III,  very  frequently  hinted  their  opinion  that  a  bar  might 
be  effedted  upon  thefe  principles  \  yet  it  never  was  carried  into 
execution  till  Edward  IV  obfervingm  (in  the  difputes  between 
the  houfes  of  York  and  Lancafler)  how  little  effedt  attainders  for 
treafon  had  on  families,  whofe  eftates  were  protedted  by  the  fanc- 
tuary  of  entails,  gave  his  countenance  to  this  proceeding,  and 
fuffered  Taltarum’s  cafe  to  be  brought  before  the  court"  :  wherein, 
in  confequence  of  the  principles  then  laid  down,  it  was  in  effedt 
determined,  that  a  common  recovery  fuffered  by  tenant  in  tail 
fhould  be  an  effedtual  deftrudtion  thereof.  What  common  reco¬ 
veries  are,  both  in  their  nature  and  confequences,  and  why  they 
are  allowed  to  be  a  bar  to  the  eftate-tail,  muff  be  referved  to  a 
fubfequent  enquiry.  At  prefent  I  fhall  only  fay,  that  they  are 
fidtitious  proceedings,  introduced  by  a  kind  of  pia  fraus ,  to  elude 
the  ftatute  de  donis ,  which  was  found  fo  intolerably  mifchievous, 
and  which  yet  one  branch  of  the  legiflature  would  not  then  con- 
fent  to  repeal  :  and,  that  thefe  recoveries,  however  clandeftinely 
begun,  are  now  become  by  long  ufe  and  acquiefcence  a  moft 
common  affurance  of  lands ;  and  are  looked  upon  as  the  legal 
mode  of  conveyance,  by  which  tenant  in  tail  may  difpofe  of  his 
lands  and  tenements  :  fo  that  no  court  will  fuffer  them  to  be 
fhaken  or  reflected  on,  and  even  acts  of  parliament  0  have  by  a 
fidewind  countenanced  and  eftablifhed  them. 

This  expedient  having  greatly  abridged  eftates-tail  with  re¬ 
gard  to  their  duration,  others  were  foon  invented  to  ltrip  them  of 
other  privileges.  The  next  that  was  attacked  was  their  freedom 
from  forfeitures  for  treafon.  For,  notwithftanding  the  large  ad¬ 
vances  made  by  recoveries,  in  the  compafs  of  about  threefcore 
years,  towards  unfettering  thefe  inheritances,  and  thereby  fub- 
jedting  the  lands  to  forfeiture,  the  rapacious  prince  then  reigning., 

k  1  Rep.  131.  6  Rep.  40.  tit.  ream,  in  value.  19.  tit .  taile.  36. 

1  10  Rep.  3 7,  38.  0  11  Hen. VII.  c.20.  7  Hen. VIII.  c.  4, 

"  Pigott.  8.  34  Sc  35  Hen.  VIII.  c.  20.  14  Eliz.  c.  8. 
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finding  them  frequently  re-fettled  in  a  fimilar  manner  to  fuit  the 
convenience  of  families,  had  addrefs  enough  to  procure  a  flatute  p, 
whereby  all  eflates  of  inheritance  (under  which  general  words 
eflates-tail  were  covertly  included)  are  declared  to  be  forfeited  to 
the  king  upon  any  convi&ion  of  high  treafon. 

The  next  attack  which  they  fuffered,  in  order  of  time,  was 
by  the  flatute  32  Hen.  VIII.  c.  28.  whereby  certain  leafes  made 
by  tenants  in  tail,  which  do  not  tend  to  the  prejudice  of  the  ifiue, 
were  allowed  to  be  good  in  law,  and  to  bind  the  ifiue  in  tail. 
But  they  received  a  more  violent  blow,  in  the  fame  feffion  of 
parliament,  by  the  confirmation  put  upon  the  flatute  of  fines  q, 
by  the  flatute  32  Hen.VlII.  c.  36.  which  declares  a  fine  duly  le¬ 
vied  by  tenant  in  tail  to  be  a  complete  bar  to  him  and  his  heirs, 
and  all  other  perfons,  claiming  under  fuch  entail.  This  was  evi¬ 
dently  agreeable  to  the  intention  of  Henry  VII,  whofe  policy  it 
was  (before  common  recoveries  had  obtained  their  full  flrength 
and  authority)  to  lay  the  road  as  open  as  pofiible  to  the  alienation 
of  landed  property  in  order  to  weaken  the  overgrown  power  of 
his  nobles.  But  as  they,  from  the  oppofite  reafons,  were  not 
eafily  brought  to  confent  to  fuch  a  provifion,  it  was  therefore 
couched,  in  his  adt,  under  covert  and  obfcure  exprefiions.  And 
the  judges,  though  willing  to  conflrue  that  flatute  as  favourably 
as  pofiible  for  the  defeating  of  entailed  eflates,  yet  hefitated  at 
giving  fines  fo  extenfive  a  power  by  mere  implication,  when  the 
flatute  de  donis  had  exprefily  declared,  that  they  fhould  not  be  a 
bar  to  eflates-tail.  But  the  flatute  of  Henry  VIII,  when  the 
dodtrine  of  alienation  was  better  received,  and  the  will  of  the 
prince  more  implicitly  obeyed  than  before,  avowed  and  eflablifh- 
ed  that  intention.  Yet,  in  order  to  preferve  the  property  of  the 
crown  from  any  danger  of  infringement,  all  eflates-tail  created 
by  the  crown,  and  of  which  the  crown  has  the  reverfion,  are 
excepted  out  of  this  flatute.  And  the  fame  was  done  with  re¬ 
gard  to  common  recoveries,  by  the  flatute  34  &  35  Hen.  VIII. 
c.  20.  which  enadts,  that  no  feigned  recovery  had  againfl  tenants 

p  26  Hen.VlII.  c,  13.  *  4  Hen. VII.  c.  24. 
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in  tail,  where  the  eftate  was  created  by  the  crown  r,  and  the  re¬ 
mainder  or  reverfion  continues  ftill  in  the  crown,  fhall  be  of  any 
force  or  effect.  Which  is  allowing,  indirectly  and  collaterally, 
their  full  force  and  effedt  with  refpedt  to  ordinary  eftates-tail, 
where  the  royal  prerogative  is  not  concerned. 

Lastly,  by  a  ftatute  of  the  fucceeding  year  *,  all  eftates- 
tail  are  rendered  liable  to  be  charged  for  payment  of  debts  due 
to  the  king  by  record  or  fpecial  contradt ;  as,  fince,  by  the  bank¬ 
rupt  laws1,  they  are  alfo  fubjedted  to  be  fold  for  the  debts  con- 
tradted  by  a  bankrupt.  And,  by  the  conftrudtion  put  on  the 
ftatute  43  Eliz.  c.  4.  an  appointment u  by  tenant  in  tail  of  the 
lands  entailed,  to  a  charitable  ufe,  is  good  without  fine  or  re¬ 
covery. 

Es  tates- tail,  being  thus  by  degrees  unfettered,  are  now 
reduced  again  to  almoft  the  fame  ftate,  even  before  iffue  born,  as 
conditional  fees  were  in  at  common  law,  after  the  condition  was 
performed,  by  the  birth  of  iffue.  For,  firft,  the  tenant  in  tail  is 
now  enabled  to  aliene  his  lands  and  tenements  by  fine,  by  reco¬ 
very,  or  by  certain  other  means ;  and  thereby  to  defeat  the  inte- 
reft  as  well  of  his  own  iffue,  though  unborn,  as  alfo  of  the  re- 
verfioner,  except  in  the  cafe  of  the  crown  ;  fecondly,  he  is  now 
liable  to  forfeit  them  for  high  treafon  :  and,  laftly,  he  may  charge 
them  with  reafonable  leafes,  and  alfo  with  fuch  of  his  debts  as 
are  due  to  the  crown  on  fpecialties,  or  have  been  contracted  with; 
his  fellow-lubjedls  in  a  courfe  of  extenfive  commerce. 


*  Co.  Litt.  372. 

8  33  Hen.VIII.  c.  39.  §.75. 
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Chapter  the  eighth 


Of  FREEHOLDS,  NOT  of  INHERITANCE. 


E  are  next  to  difcourfe  of  fuch  eftates  of  freehold,  as  are 


VY  not  of  inheritance,  but  for  life  only.  And,  of  thefe  ef- 
tates  for  life,  fome  are  conventional ,  or  exprefily  created  by  the 
a  &  of  the  parties ;  others  merely  legal,  or  created  by  conftruc- 
tion  and  operation  of  law3.  We  will  confider  them  both  in  their 


order. 


I.  Estates  for  life,  expreffly  created  by  deed  or  grant, 
(which  alone  are  properly  conventional)  are  where  a  leafe  is  made 
of  lands  or  tenements  to  a  man,  to  hold  for  the  term  of  his  own 
life,  or  for  that  of  any  other  perfon,  or  for  more  lives  than  one  : 
in  any  of  which  cafes  he  is  fliled  tenant  for  life  ;  only,  when  he 
holds  the  eflate  by  the  life  of  another,  he  is  ufually  called  tenant 
fur  auter  vieh.  Thefe  eftates  for  life  are,  like  inheritances,  of  a 
feodal  nature  ;  and  were,  for  fome  time,  the  highefl  eflate  that 
any  man  could  have  in  a  feud,  which  (as  we  have  before  feen  c ) 
was  not  in  it’s  original  hereditary.  They  are  given  or  conferred 
by  the  fame  feodal  rites  and  folemnities,  the  fame  inveftiture  or 
livery  of. feifin,  as  fees  themfelves  are;  and  they  are  held  by  fealty, 
if  demanded,  and  fuch  conventional  rents  and  fervices  as  the  lord 
or  leflor,  and  his  tenant  or  leffee,  have  agreed  on. 


a  Wright.  190. 
b  Litt.  §.56. 
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Estates  for  life  maybe  created,  not  only  by  the  exprefs 
words  before-mentioned,  but  alfo  by  a  general  grant,  without 
defining  or  limiting  any  fpecific  eftate.  As,  if  one  grants  to  A.  B. 
the  manor  of  Dale,  this  makes  him  tenant  for  life  d.  For  though, 
as  there  are  no  words  of  inheritance,  or  heirs ,  mentioned  in  the 
grant,  it  cannot  be  conftrued  to  be  a  fee,  it  (hall  however  be  con¬ 
strued  to  be  as  large  an  eftate  as  the  words  of  the  donation  will 
bear,  and  therefore  an  eftate  for  life.  Alfo  fuch  a  grant  at  large, 
or  a  grant  for  term  of  life  generally,  fhall  be  conftrued  to  be  an 
eftate  for  the  life  of  the  grantee* ;  in  cafe  the  grantor  hath  autho¬ 
rity  to  make  fuch  a  grant :  for  an  eftate  for  a  man’s  own  life  is 
more  beneficial  and  of  a  higher  nature  than  for  any  other  life ; 
and  the  rule  of  law  is,  that  all  grants  are  to  be  taken  mod  ftrongly 
againft  the  grantor  f,  unlefs  in  the  cafe  of  the  king. 

Such  eftates  for  life  will,  generally  fpeaking,  endure  as  long 
as  the  life  for  which  they  are  granted :  but  there  are  fome  eftates 
for  life,  which  may  determine  upon  future  contingencies,  before 
the  life,  for  which  they  are  created,  expires.  As,  if  an  eftate  be 
granted  to  a  woman  during  her  widowhood,  or  to  a  man  until  he 
be  promoted  to  a  benefice ;  in  thefe,  and  fimilar  cafes,  whenever 
the  contingency  happens,  when  the  widow  marries,  or  when  the 
grantee  obtains  a  benefice,  the  refpedtive  eftates  are  abfolutely 
determined  and  gone6.  Yet,  while  they  fubfift,  they  are  reckoned 
eftates  for  life  j  becaufe,  the  time  for  which  they  will  endure 
being  uncertain,  they  may  by  poflibility  laft  for  life,  if  the  con¬ 
tingencies  upon  which  they  are  to  determine  do  not  fooner  hap¬ 
pen.  And,  moreover,  in  cafe  an  eftate  be  granted  to  a  man  for 
his  life,  generally,  it  may  alfo  determine  by  his  civil  death ;  as 
if  he  enters  into  a  monaftery,  whereby  he  is  dead  in  law  h  :  for 
which  reafon  in  conveyances  the  grant  is  ufually  made  “for  the 
“  term  of  a  man’s  natural  life which  can  only  determine  by 
his  natural  death  \ 

*  Co.  Litt.  42.  s  Co.  Litt.  42.  3  Rep.  20. 

e  Ibid.  h  2  Rep.  48. 
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The  incidents  to  an  eftate  for  life,  are  principally  the  follow¬ 
ing  ;  which  are  applicable  not  only  to  that  fpecies  of  tenants  for 
life,  which  are  expreftly  created  by  deed ;  but  alfo  to  thofe,  which 
are  created  by  a<ft  and  operation  of  law. 

1.  Every  tenant  for  life,  unlefs  retrained  by  covenant  or 
agreement,  may  of  common  right  take  upon  the  land  demifed  to 
him  reafonable  eJloversk  or  botes \  For  he  hath  a  right  to  the  full 
enjoyment  and  ufe  of  the  land,  and  all  it’s  profits,  during  his  ef¬ 
tate  therein.  But  he  is  not  permitted  to  cut  down  timber  or  do 
other  wafle  upon  the  premifes m  :  for  the  deftrudtion  of  fuch 
things,  as  are  not  the  temporary  profits  of  the  tenement,  is  not 
necelfary  for  the  tenant’s  complete  enjoyment  of  his  eftate ;  but 
tends  to  the  permanent  and  lafting  lofs  of  the  perfon  entitled  to 
the  inheritance. 

2.  Tenant  for  life,  or  his  reprefentatives,  fliall  not  be  pre¬ 
judiced  by  any  fudden  determination  of  his  eftate,  becaufe  fuch 
determination  is  contingent  and  uncertain  n.  Therefore  if  a  te¬ 
nant  for  his  own  life  fows  the  lands,  and  dies  before  harveft,  his 
executors  fttall  have  the  emblements ,  or  profits  of  the  crop  :  for 
the  eftate  was  determined  by  the  ciB  of  God ;  and  it  is  a  maxim 
in  the  law,  that  aElus  Dei  nemini facit  mjuriam .  The  reprefenta¬ 
tives  therefore  of  the  tenant  for  life  ftiall  have  the  emblements, 
to  compenfate  for  the  labour  and  expenfe  of  tilling,  manuring, 
and  fowing,  the  lands  3  and  alfo  for  the  encouragement  of  huf- 
bandry,  which  being  a  public  benefit,  tending  to  the  increafe 
and  plenty  of  provifions, 'ought  to  have  the  utmoft  fecurity  and 
privilege  that  the  law  can  give  it.  Wherefore,  by  the  feodal  law, 
if  a  tenant  for  life  died  between  the  beginning  of  September  and 
the  end  of  February,  the  lord,  who  was  entitled  to  the  reverfion, 
was  alfo  entitled  to  the  profits  of  the  whole  year  3  but,  if  he 
died  between  the  beginning  of  March  and  the  end  of  Auguft,  the 
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heirs  of  the  tenant  received  the  whole  °.  From  hence  our  law  of 
emblements  feems  to  have  been  derived,  but  with  very  confider- 
able  improvements.  So  it  is  alfo,  if  a  man  be  tenant  for  the  life 
of  another,  and  cejiuy  que  vie,  or  he  on  whofe  life  the  land  is 
held,  dies  after  the  corn  fown,  the  tenant  pur  auter  vie  fhall  have 
the  emblements.  The  fame  is  alfo  the  rule,  if  a  life-eftate  be 
determined  by  the  att  of  law.  Therefore,  if  a  leafe  be  made  to 
hufband  and  wife  during  coverture,  (which  gives  them  a  deter¬ 
minable  eftate  for  life)  and  the  hufband  fows  the  land,  and  after¬ 
wards  they  are  divorced  a  vi?icido  matrimonii ,  the  hufband  fhall 
have  the  emblements  in  this  cafe ;  for  the  fentence  of  divorce  is 
the  adt  of  law p.  But  if  an  eftate  for  life  be  determined  by  the 
tenant’s  own  adl,  (as,  by  forfeiture  for  wafte  committed ;  or,  if 
a  tenant  during  widowhood  thinks  proper  to  marry)  in  thefe,  and 
fimilar  cafes,  the  tenants,  having  thus  determined  the  eftate  by 
their  own  adts,  fhall  not  be  entitled  to  take  the  emblements q. 
The  dodtrine  of  emblements  extends  not  only  to  corn  fown,  but 
to  roots  planted,  or  other  annual  artificial  profit  :  but  it  is  other- 
wife  of  fruit-trees,  grafs,  and  the  like  which  are  not  planted 
annually  at  the  expenfe  and  labour  of  the  tenant,  but  are  either 
the  permanent,  or  natural,  profit  of  the  earth  r.  For  even  when 
a  man  plants  a  tree,  he  cannot  be  prefumed  to  plant  it. in  con¬ 
templation  of  any  prefent  profit ;  but  merely  with  a  profpedl  of 
it’s  being  ufeful  to  future  fucceftions  of  tenants.  The  advantages 
alfo  of  emblements  are  particularly  extended  to  the  parochial 
clergy  by  the  ftatute  28  Hen. VIII.  c.  11.  For  all  perfons,  who 
are  prefented  to  any  ecclefiaftical  benefice,  or  to  any  civil  office, 
are  confidered  as  tenants  for  their  own  lives,  unlefs  the  contrary 
be  expreffed  in  the  form  of  donation. 

3.  A  third  incident  to  eftates  for  life  relates  to  the  under¬ 
tenants  or  leffees.  For  they  have  the  fame,  nay  greater  indul¬ 
gences,  than  their  leffors,  the  original  tenants  for  life.  The  fame ; 
for  the  law  of  eftovers  and  emblements,  with  regard  to  the  tenant 
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for  life,  is  alfo  law  with  regard  to  his  under-tenant,  who  repre- 
fents  him  and  ftands  in  his  place 3 :  and  greater  ;  for  in  thofe  cafes 
where  tenant  for  life  fhall  not  have  the  emblements,  becaufe  the 
eftate  determines  by  his  own  ad,  the  exception  fhall  not  reach  his 
leffee  who  is  a  third  perfon.  As  in  the  cafe  of  a  woman  who 
holds  durante  viduitate ;  her  taking  hufband  is  her  own  ad,  and 
therefore  deprives  her  of  the  emblements  :  but  if  (he  leafes  her 
eftate  to  an  under-tenant,  who  fows  the  land,  and  fhe  then  mar¬ 
ries,  this  her  ad:  fhall  not  deprive  the  tenant  of  his  emblements, 
who  is  a  ftranger  and  could  not  prevent  her*.  The  leffees  of  te¬ 
nants  for  life  had  alfo  at  the  common  law  another  moft  unreafon- 
able  advantage ;  for,  at  the  death  of  their  leffors  the  tenants  for 
life,  thefe  under-tenants  might  if  they  pleafed  quit  the  premifes, 
and  pay  no  rent  to  any  body  for  the  occupation  of  the  land  fince 
the  laft  quarter  day,  or  other  day  afligned  for  payment  of  rent". 
To  remedy  which  it  is  now  enadedv,  that  the  executors  or  ad- 
miniftrators  of  tenant  for  life,  on  whofe  death  any  leafe  determi¬ 
ned,  fhall  recover  of  the  leffee  a  ratable  proportion  of  rent,  from 
the  laft  day  of  payment  to  the  death  of  fuch  leffor. 

II.  T  he  next  eftate  for  life  is  of  the  legal  kind,  as  contradif- 
tinguifhed  from  conventional  ;  viz,  that  of  tenant  in  tail  after 
pofjibility  of  iffue  extintt,  This  happens,  where  one  is  tenant  in 
fpecial  tail,  and  a  perfon,  from  whofe  body  the  iffue  was  to  fpring, 
dies  without  iffue;  or,  having  left  iffue,  that  iffue  becomes  ex- 
tindl ;  in  either  of  thefe  cafes  the  furviving  tenant  in  fpecial  tail 
becomes  tenant  in  tail  after  poffibility  of  iffue  extindl.  As,  where 
one  has  an  eftate  to  him  and  his  heirs  on  the  body  of  his  prefent 
wife  to  be  begotten,  and  the  wife  dies  without  iffue  w ;  in  this 
cafe  the  man  has  an  eftate-tail,  which  cannot  poftibly  defeend  to 
any  one  ;  and  therefore  the  law  makes  ufe  of  this  long  periphrafis, 
as  abfolutely  neceffary  to  give  an  adequate  idea  of  his  eftate.  For 
if  it  had  called  him  barely  tenant  in  fee-tail  fpecial,  that  would 
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not  have  diffinguiShed  him  from  others  j  and  befides  he  has  no 
longer  an  effate  of  inheritance,  or  fee  x,  for  he  can  have  no  heirs, 
capable  of  taking  per  formam  doni .  Had  it  called  him  tenant  in 
tail  without  ijjue ,  this  had  only  related  to  the  prefent  fact,  and 
would  not  have  excluded  the  poffibility  of  future  iffue.  Had  he 
been  ffiled  tenant  in  tail  without  pojjibility  of  iffue ,  this  would  ex¬ 
clude  time  pad  as  well  as  prefent,  and  he  might  under  this  de- 
fcription  never  have  had  any  poffibility  of  iffue.  No  definition 
therefore  could  fo  exactly  mark  him  out,  as  this  of  tenant  in  tail 
after  pojjibility  of  iffue  extinft,  which  (with  a  precifion  peculiar  to 
our  own  law)  not  only  takes  in  the  poffibility  of  iffue  in  tail 
which  he  once  had,  but  alfo  dates  that  this  poffibility  is  now  ex¬ 
tinguished  and  gone. 

This  effate  muff  be  created  by  the  adt  of  God,  that  is,  by 
the  death  of  that  perfon  out  of  whofe  body  the  iffue  was  to  fpring , 
for  no  limitation,  conveyance,  or  other  human  adt  can  make  it. 
For,  if  land  be  given  to  a  man  and  his  wife,  and  the  heirs  of 
their  two  bodies  begotten,  and  they  are  divorced  a  vinculo  matri¬ 
monii. ,  they  Shall  neither  of  them  have  this  effate,  but  be  barely 
tenants  for  life,  notwithstanding  the  inheritance  once  veffed  in 
them  y.  A  poffibility  of  iffue  is  always  fuppofed  to  exiff,  in  law, 
unlefs  extinguished  by  the  death  of  the  parties ;  even  though  the 
donees  be  each  of  them  an  hundred  years-  old  2. 

This  effate  is  of  an  amphibious  nature,  partaking  partly  of  an 
effate-tail,  and  partly  of  an  effate  for  life.  The  tenant  is,  in 
truth,  only  tenant  for  life,  but  with  many  of  the  privileges  of  a 
tenant  in  tail ;  as,  not  to  be  puniShable  for  waffe,  ;  or,  he 
is  tenant  in  tail,  with  many  of  the  reffridtions  of  a  tenant  for  life ; 
as,  to  forfeit  his  effate  if  he  alienes  it  in  fee-fimpleb:  whereas 
fuch  alienation  by  tenant  in  tail,  though  voidable  by  the  iffue,  is 
no  forfeiture  of  the  effate  to  the  reverffoner;  who  is  not  con¬ 
cerned  in  intereff,  till  all  poffibility  of  iffue  be  extindt.  But,  in. 
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general,  the  law  looks  upon  this  eftate  as  equivalent  to  an  eftate 
for  life  only ;  and,  as  fuch,  will  permit  this  tenant  to  exchange 
his  eftate  with  a  tenant  for  life ;  which  exchange  can  only  be 
made,  as  we  fhall  fee  hereafter,  of  eftates  that  are  equal  in  their 
nature. 

III.  Tenant  by  the  curtefy  of  England ,  is  where  a  man 
marries  a  woman  feifed  of  lands  or  tenements  in  fee-fimple  or 
fee-tail ;  that  is,  of  any  eftate  of  inheritance  ;  and  has  by  her 
iflue,  born  alive,  which  was  capable  of  inheriting  her  eftate.  In 
this  cafe,  he"  fhall,  on  the  death  of  his  wife,  hold  the  lands  for 
his  life,  as  tenant  by  the  curtefy  of  England  c. 

This  eftate,  according  to  Littleton,  has  it’s  denomination, 
becaufe  it  is  ufed  within  the  realm  of  England  only ;  and  it  is 
faid  in  the  mirrour  d  to  have  been  introduced  by  king  Henry  the 
firft  :  but  it  appears  alfo  to  have  been  the  eftablifhed  law  of  Scot¬ 
land,  wherein  it  was  called  curialitas e :  fo  that  probably  our  word 
curtefy  was  underftood  to  ftgnify  rather  an  attendance  upon  the 
lord’s  court  or  curt  is ,  (that  is,  being  his  vafal  or  tenant)  than  to 
denote  any  peculiar  favour  belonging  to  this  ifland.  And  there¬ 
fore  it  is  laid  down  f  that,  by  having  iftiie,  the  hufband  fhall  be 
intitled  to  do  homage  to  the  lord,  for  the  wife’s  lands,  alone. 
It  is  likewife  ufed  in  Ireland,  by  virtue  of  an  ordinance  of  king 
Henry  III 6.  It  alfo  appears h  to  have  obtained  in  Normandy  ;  and 
was  likewife  ufed  among  the  antient  Almains  or  Germans l.  And 
yet  it  is  not  generally  apprehended  to  have  been  a  confequence 
of  feodal  tenure  k,  though  I  think  fome  fubftantial  feodal  reafons 
may  be  given  for  it’s  introduction.  For,  if  a  woman  feifed  of 
lands  hath  iftue  by  her  hufband,  and  dies,  the  hufband  is  the  na¬ 
tural  guardian  of  the  child,  and  as  fuch  is  in  reafon  entitled  to 
the  profits  of  the  lands  in  order  to  maintain  it :  and  therefore  the 
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heir  apparent  of  a  tenant  by  the  curtefy  could  not  be  in  ward  to 
the  lord  of  the  fee,  during  the  life  of  fuch  tenant l.  As  foon 
therefore  as  any  child  was  born,  the  father  began  to  have  a  perma¬ 
nent  intered  in  the  lands,  he  became  one  of  the  pares  curtis ,  and 
was  called  tenant  by  the  curtefy  initiate ;  and  this  edate  being 
once  veiled  in  him  by  the  birth  of  the  child,  was  not  liable  to 
be  determined  by  the  fubfequent  death  and  coming  of  age  of  the 
infant. 

There  are  four  requifites  necelfary  to  make  a  tenancy  by  the 
curtefy ;  marriage,  feifin  of  the  wife,  iflue,  and  death  of  the 
wifem.  1.  The  marriage  mud  be  canonical,  and  legal.  2.  The 
feifin  of  the  wife  mud  be  an  actual  feifin,  or  poffedion  of  the 
lands ;  not  a  bare  right  to  polfefs,  which  is  a  feifin  in  law,  but 
an  adlual  podeffion,  which  is  a  feifin  in  deed.  And  therefore  a 
man  fliall  not  be  tenant  by  the  curtefy  of  a  remainder  or  reverfion. 
But  of  fome  incorporeal  hereditaments  a  man  may  be  tenant  by 
the  curtefy,  though  there  have  been  no  actual  feifin  of  the  wife  ; 
as  in  cafe  of  an  advowfon,  where  the  church  has  not  become- 
void  in  the  life  time  of  the  wife,  which  a  man  may  hold  by  the. 
curtefy,  becaufe  it  is  impoffible  to  have  had  adtual  feifin  of  it; 
and  impotent ia  excufat  legem  n.  If  the  wife  be  an  idiot,  the  hufband 
fliall  not  be  tenant  by  the  curtefy  of  her  lands;  for  the  king  by 
prerogative  is  entitled  to  them,  the  indant  die  herfelf  has  any  title  : 
and  fince  die  could  never  be  rightfully  feiled  of  thefe  lands,  and 
the  hufband’s  title  depends  entirely  upon  her  feifin,  the  hulband 
can  have  no  title  as  tenant  by  the  curtefy  °.  3.  The  iffue  mud 

be  born  alive.  Some  have  had  a  notion  that  it  mud  be  heard  to 
cry ;  but  that  is  a  midake.  Crying  indeed  is  the  JlrongeJi  evi¬ 
dence  of  it’s  being  born  alive;  but  it  is  not  the  only  evidence15. 
The  idiie  alfo  mud  be  born  during  the  life  of  the  mother ;  for, 
if  the  mother  dies  in  labour,  and  the  Caefarean  operation  is  per¬ 
formed,  the  hulband  in  this  cafe  fhall  not  be  tenant  by  the  cur- 
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tefy  :  becaufe,  at  the  inftant  of  the  mother’s  death,  he  was 
clearly  not  entitled,  as  having  had  no  ilfue  born,  but  the  land 
defcended  to  the  child,  while  he  was  yet  in  his  mother’s  womb ; 
and  the  eftate,  being  once  fo  veiled,  fhall  not  afterwards  be  taken 
from  him  q.  In  gavelkind  lands,  a  hulband  may  be  tenant  by  the 
curtefy  without  having  any  ilfue  r.  But  in  general  there  muft  be 
ilfue  born ;  and  fuch  ilfue  mull  alfo  be  capable  of  inheriting  the 
mother’s  eftate  8.  Therefore  if  a  woman  be  tenant  in  tail  male , 
and  hath  only  a  daughter  born,  the  hulband  is  not  thereby  entitled 
to  be  tenant  by  the  curtefy  ;  becaufe  fuch  iftue  female  can  never 
inherit  the  eftate  in  tail  male  *.  And  this  feems  to  be  the  true 
reafon,  why  the  hulband  cannot  be  tenant  by  the  curtefy  of  any 
lands  of  which  the  wife  was  not  actually  feifed  :  becaufe,  in  or¬ 
der  to  intitle  himfelf  to  fuch  eftate,  he  muft  have  begotten  ilfue 
that  may  be  heir  to  the  wife ;  but  no  one,  by  the  Handing  rule 
of  law,  can  be  heir  to  the  anceftor  of  any  land,  whereof  the 
anceftor  was  not  actually  feifed ;  and  therefore,  as  the  hulband 
hath  never  begotten  any  ilfue  that  can  be  heir  to  thofe  lands,  he 
fhall  not  be  tenant  of  them  by  the  curtefy  u.  And  hence  we  may 
obferve,  with  how  much  nicety  and  confideration  the  old  rules  of 
law  were  framed  ;  and  how  clofely  they  are  connected  and  inter¬ 
woven  together,  fupporting,  illuftrating,  and  demonftrating  one 
another.  The  time  when  the  ilfue  was  born  is  immaterial,  pro¬ 
vided  it  were  during  the  coverture :  for,  whether  it  were  born 
before  or  after  the  wife’s  feilin  of  the  lands,  whether  it  be  living 
or  dead  at  the  time  of  the  feifin,  or  at  the  time  of  the  wife’s 
deceafe,  the  hulband  fhall  be  tenant  by  the  curtefy  w.  The  huf- 
band  by  the  birth  of  the  child  becomes  (as  was  before  obferved) 
tenant  by  the  curtefy  initiate x,  and  may  do  many  a£ts  to  charge 
the  lands;  but  his  eftate  is  not  confummate  till  the  death  of  the 
wife ;  which  is  the  fourth  and  laft  requifite  to  make  a  complete 
tenant  by  the  curtefy y. 
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IV.  Tenant  in  dower  is  where  the  hufband  of  a  woman 
is  feifed  of  an  eftate  of  inheritance,  and  dies ;  in  this  cafe,  the 
wife  fhall  have  the  third  part  of  all  the  lands  and  tenements 
whereof  he  was  feifed  during  the  coverture,  to  hold  to  herfelf 
for  the  term  of  her  natural  life  \ 

Dower  is  called  in  Latin  by  the  foreign  jurifts  doarium ,  but 
by  Bradlon  and  our  Englifli  writers  dos  ;  which  among  the  Ro¬ 
mans  fignified  the  marriage  portion,  which  the  wife  brought  to 
her  hufband  ;  but  with  us  is  applied  to  fignify  this  kind  of  eftate, 
to  which  the  civil  law,  in  it's  original  ftate,  had  nothing  that  bore 
a  refemblance  :  nor  indeed  is  there  any  thing  in  general  more 
different,  than  the  regulation  of  landed  property  according  to  the 
Englifh,  and  Roman  laws.  Dower  out  of  lands  feems  alfo  to 
have  been  unknown  in  the  early  part  of  our  Saxon  conftitution; 
for,  in  the  laws  of  king  Edmond a,  the  wife  is  directed  to  be  fup- 
ported  wholly  out  of  the  perfonal  eftate.  Afterwards,  as  may  be 
feen  in  gavelkind  tenure,  the  widow  became  entitled  to  a  condi¬ 
tional  eftate  in  one  half  of  the  lands,  with  a  provifo  that  fhe  re¬ 
mained  chafte  and  unmarried1*;  as  is  ufual  alfo  in  copyhold  dowers, 
or  free  bench.  Yet  fome c  have  afcribed  the  introduction  of  dower 
to  the  Normans,  as  a  branch  of  their  local  tenures ;  though  wre 
cannot  expedt  any  feodal  reafon  for  it’s  invention,  fince  it  was  not 
a  part  of  the  pure,  primitive,  fimple  law  of  feuds,  but  was  firft 
of  all  introduced  into  that  fyftem  (wherein  it  was  called  triens , 
tertiaA9  and  dotalitium)  by  the  emperor  Frederick  the  fecond  c ; 
who  was  cotemporary  with  our  king  Henry  III.  It  is  poftible 
therefore  that  it  might  be  with  us  the  relic  of  a  Danifli  cuftom  : 
fince,  according  to  the  hiftorians  of  that  country,  dower  was  in¬ 
troduced  into  Denmark  by  Swein,  the  father  of  our  Canute  the 
great,  out  of  gratitude  to  the  Danifh  ladies,  who  fold  all  their 

*  Litt.  §.  3 6.  c  Wright.  192. 

a  Will:.  73.  a  crag,  /.  2,  t  22.  §.  9. 

b  Somner.  Gavelk.51.  Co.  Litt.  33.  e  Ibid. 

Ero.  Dower.  70. 
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jewels  to  ranfom  him  when  taken  prifoner  by  the  Vandals  f.  How¬ 
ever  this  be,  the  reafon,  which  our  law  gives  for  adopting  it,  is 
a  very  plain  and  a  fenfible  one  ;  for  the  fuftenance  of  the  wife, 
and  the  nurture  and  education  of  the  younger  children6. 

I N  treating  of  this  eftate,  let  us,  firft,  confider,  who  may  be 
endowed  ;  fecondly,  of  what  fhe  may  be  endowed  ;  thirdly,  the 
manner  how  fhe  fhall  be  endowed ;  and,  fourthly,  how  dower 
may  be  barred  or  prevented. 

1.  Who  may  be  endowed.  She  mud  be  the  atftual  wife  of 
the  party  at  the  time  of  his  deceafe.  If  fhe  be  divorced  a  vin¬ 
culo  matrimonii ,  fhe  fhall  not  be  endowed  >  for  ubi  nullum  matri- 
monium ,  ibi  nulla  dosh .  But  a  divorce  a  menfa  et  thoro  only  doth 
not  deftroy  the  dower  1 ;  no,  not  even  for  adultery  itfelf,  by  the 
common  lawk.  Yet  now  by  the  ftatute  Weftm.  2.1  if  a  woman 
elopes  from  her  hufband,  and  lives  with  an  adulterer,  fhe  fhall 
lofe  her  dower,  unlefs  her  hufband  be  voluntarily  reconciled  to 
her.  It  was  formerly  held,  that  the  wife  of  an  idiot  might  be 
endowed,  though  the  hufband  of  an  idiot  could  not  be  tenant  by 
the  curtefy  m  :  but  as  it  feems  to  be  at  prefent  agreed,  upon  prin¬ 
ciples  of  found  fenfe  and  reafon,  that  an  idiot  cannot  marry,  be¬ 
ing  incapable  of  confenting  to  any  contract,  this  do<ftrine  cannot 
now  take  place.  By  the  antient  law  the  wife  of  a  perfon  attainted 
of  treafon  or  felony  could  not  be  endowed  to  the  intent,  fays 
Staunforde  n,  that,  if  the  love  of  a  man’s  own  life  cannot  reflrain 
him  from  fuch  atrocious  atts,  the  love  of  his  wife  and  children 
may :  though  Britton 0  gives  it  another  turn ;  viz .  that  it  is  pre¬ 
fumed  the  wife  was  privy  to  her  hufband’s  crime.  However,  the 
ftatute  iEdw.VI.  c.  12.  abated  the  rigor  of  the  common  law  in 

f  Mod.  Un.  Hift.  xxxii.  91.  dotalitii  et  trientis  ex  bonis  molililus  <iiri . 

*  Brad.  1.2.  c.  39.  Co.  Litt.  30.  (Stiernh.  /.  3,  e.  2.) 

*  Brad.  1.2.  c.  39.  §.4.  1  i3Ed\v.  I.  c.  34. 

1  Co.  Litt.  32.  m  Co.  Litt.  31. 

k  Yet,  among  the  antient  Goths,  an  a-  n  P.  C.  b.  3.  c.  3. 
dulterefs  was  puniihed  by  the  lofs  of  her  0  c,  110. 
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this  particular,  and  allowed  the  wife  her  dower.  But  a  fubfe- 
quent  datutep  revived  this  feverity  againfl  the  widows  of  traitors, 
who  are  now  barred  of  their  dower,  but  not  the  widows  of  felons. 
An  alien  alfo  cannot  be  endowed,  unlefs  die  be  queen  confort ; 
for  no  alien  is  capable  of  holding  lands q.  The  wife  muft  be  above 
nine  years  old  at  her  hufband’s  death,  otherwife  die  Ihall  not  be 
endowed  r :  though  in  Bradon’s  time  the  age  was  indefinite,  and 
dower  was  then  only  due,  “Jj  uxor  pojjit  dote?n  promereriy  et  vi- 
“  ri tm  fujiinere  s.” 

2.  W  e  are  next  to  enquire,  of  what  a  wife  may  be  endowed. 
And  die  is  now  by  law  entitled  to  be  endowed  of  all  lands  and 
tenements,  of  which  her  hufband  was  feifed  in  fee-fimple  or  fee- 
tail  at  any  time  during  the  coverture ;  and  .of  which  any  ifiue, 
which  die  might  have  had,  might  by  pofilbility  have  been  heir l. 
Therefore  if  a  man,  feifed  in  fee-fimple,  hath  a  fon  by  his  firfl 
wife,  and  after  marries  a  fecond  wife,  die  diall  be  endowed  of 
his  lands ;  for  her  ifiue  might  by  pofilbility  have  been  heir,  on 
the  death  of  the  fon  by  the  former  wife.  But,  if  there  be  a 
donee  in  fpecial  tail,  who  holds  lands  to  him  and  the  heirs  of  his 
body  begotten  on  Jane  his  wife  3  though  Jane  may  be  endowed 
of  thefe  lands,  yet  if  Jane  dies,  and  he  marries  a  fecond  wife, 
that  fecond  wife  diall  never  be  endowed  of  the  lands  entailed ; 
for  no  ifiue,  that  die  could  have,  could  by  any  pofilbility  inherit 
them u.  A  feifin  in  law  of  the  hufband  will  be  as  effectual  as  a 
feifin  in  deed,  in  order  to  render  the  wife  dowable ;  for  it  is  not 
in  the  wife’s  power  to  bring  the  hufband’s  title  to  an  adual  feifin, 
as  it  is  in  the  hufband’s  power  to  do  with  regard  to  the  wife’s 
lands  :  which  is  one  reafon  why  he  fhall  not  be  tenant  by  the 
curtefy,  but  of  fuch  lands  whereof  the  wife,  or  he  himfelf  in 
her  right,  was  actually  feifed  in  deedw.  The  feifin  of  the  huf¬ 
band,  for  a  tranfitory  infiant  only,  when  the  fame  ad  which  gives 

p  5  &  6  Edw.VI.  c.  1  r.  *  Litt.  §.  36.  33. 

*  Co.  Litt.  31.  u  Ibid.  §.  53. 

r  Litt.  §.  36.  w  Co.  Litt.  31. 
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him  the  eflate  conveys  it  alfo  out  of  him  again,  (as  where  by  a  fine 
land  is  granted  to  a  man,  and  he  immediately  renders  it  back  by 
the  fame  fine)  fuch  a  feifin  will  not  intitle  the  wife  to  dower x : 
for  the  land  was  merely  in  traiijitu ,  and  never  retted  in  the  huf- 
band.  But,  if  the  land  abides  in  him  for  a  fingle  moment,  it 
feems  that  the  wife  lhall  be  endowed  thereof y.  And,  in  lliort,  a 
widow  may  be  endowed  of  all  her  hufband’s  lands,  tenements, 
and  hereditaments,  corporeal  or  incorporeal,  under  the  rettridtions 
before-mentioned  ;  unlefs  there  be  fome  fpecial  reafon  to  the  con¬ 
trary.  Thus,  a  woman  fhall  not  be  endowed  of  a  cattle,  built 
for  defence  of  the  realm  2  :  nor  of  a  common  without  ttint ;  for, 
as  the  heir  would  then  have  one  portion  of  this  common,  and  the 
widow  another,  and  both  without  ttint,  the  common  would  be 
doubly  ttocked  a.  Copyhold  ettates  alfo  are  not  liable  to  dower, 
being  only  ettates  at  the  lord’s  will  unlefs  by  the  fpecial  cuftom 
of  the  manor,  in  which  cafe  it  is  ufually  called  the  widow’s  free- 
bench  b.  But,  where  dower  is  allowable,  it  matters  not,  though 
the  hufband  aliene  the  lands  during  the  coverture  for  he  alienes 
them  liable  to  dower  c. 


3.  Next,  as  to  the  manner  in  which  a  woman  is  to  be  en¬ 
dowed.  There  are  now  fublitting  four  fpecies  of  dower  ;  the 
fifth,  mentioned  by  Littleton d,  de  la  plus  belle ,  having  been  abo¬ 
lished  together  with  the  military  tenures,  of  which  it  was  a  con- 
fequence.  1 .  Dower  by  the  common  law ;  or  that  which  is  before 
delcribed.  2.  Dower  by  particular  cujlom* >  as  that  the  wife  fhall 
have  half  the  hufband’s  lands,  or  in  fome  places  the  whole,  and 
in  fome  only  a  quarter.  3.  Dower  ad  ojlium  ecclejiae  f ;  which  is 


x  Cro.  Jac.  615.  2  Rep.  67.  Co.  Litt. 

31* 

y  This  do&rine  was  extended  very  far  by 
a  jury  in  Wales,  where  the  father  and  fon 
were  both  hanged  in  one  cart,  but  the  fon 
was  fuppofed  to  have  furvived  the  father,  by 
appearing  to  flruggle  longeft  ;  whereby  he 
became  feized  of  an  eftate  by  furvivorfhip, 
in  conference  of  which  feifin  his  widow 


had  a  verditt  for  her  dower.  (Cro.  Eliz, 
5°3*) 

z  Co.  Litt.  31.  3  Lev.  401. 

a  Co.  Litt.  32.  1  Jon.  315. 

b  4  Rep.  22. 
c  Co.  Lilt.  32. 
d  §-  48,  49. 
e  Litt.  §.  37. 
f  Ibid,  §.  39. 
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where  tenant  in  fee-fimple  of  full  age,  openly  at  the  church  door, 
where  all  marriages  were  formerly  celebrated,  after  affiance  made 
and  (fir  Edward  Coke  in  his  tranflation  adds)  troth  plighted  be¬ 
tween  them,  doth  endow  his  wife  with  the  whole,  or  fuch  quan¬ 
tity  as  he  fhall  pleafe,  of  his  lands  j  at  the  fame  time  fpecifying 
and  afcertaining  the  fame  :  on  which  the  wife,  after  her  huf- 
band’s  death,  may  enter  without  farther  ceremony.  4.  Dower  ex 
ajfenfu patris s ;  which  is  only  a  fpecies  of  dower  ad  ojlium  ecclefiae , 
made  when  the  hufband’s  father  is  alive,  and  the  fon  by  his  con- 
fent,  expreffiy  given,  endows  his  wife  with  parcel  of  his  father’s 
lands.  In  either  of  thefe  cafes,  they  muft  (to  prevent  frauds)  be 
made  h  in  facie  ecclefiae  et  ad  ojlium  ecclefiae  5  non  enim  valent 
faBa  in  lefto  mortali,  ncc  in  camera ,  aut  alibi  ubi  clandefina  fuere 
conjugia. 

It  is  curious  toobferve  the  feveral  revolutions  which  the  doc¬ 
trine  of  dower  has  undergone,  fince  it’s  introduction  into  Eng¬ 
land.  It  feems  firfl:  to  have  been  of  the  nature  of  the  dower  in 
gavelkind,  before-mentioned  ;  viz .  a  moiety  of  the  hufband’s 
lands,  but  forfeitable  by  incontinency  or  a  fecond  marriage.  By 
the  famous  charter  of  Henry  I,  this  condition,  of  widowhood 
and  chaftity,  was  only  required  in  cafe  the  hufband  left  any  iffiie  l: 
and  afterwards  we  hear  no  more  of  it.  Under  Henry  the  fecond, 
according  to  Glanvil k,  the  dower  ad  oftiiun  ecclefiae  was  the  moil 
ufual  fpecies  of  dower  ;  and  here,  as  well  as  in  Normandy *,  it  was 
binding  upon  the  wife,  if  by  her  confented  to  at  the  time  of  mar¬ 
riage.  Neither,  in  thofe  days  of  feodal  rigour,  was  the  hufband  al¬ 
lowed  to  endow  her  ad  ojlium  ecclefiae  with  more  than  the  third  part 
of  the  lands  whereof  he  then  was  feifed,  though  he  might  endow 
her  with  lefs ;  left  by  fuch  liberal  endowments  the  lord  ffiould  be 
defrauded  of  his  wardfhips  and  other  feodal  profits  m.  But  if  no 


£  Ibid.  §.4.0.  {Cart.  Hen.  I,  A.D.  Hoi.  In  trod,  to  great 

*  Bra&on.  /.  2.  c.  39.  §.  4.  charter,  edit.  Oxon.  pag.  iv.) 

1  Si  mertuo  <viro  uxor  ejus  reman  ferity  et  fine  k  /•  6.  c.  i.&  2. 

liber  is  fuerity  dotem  fuam  habebit ; — f  'vera  1  Gr.  Coufium.  c.  JO  I. 

uxor  cum  hleris  mnanferit,  dotem  quidem  ha-  m  Bract.  /.  2.  c.  yj.  §.6. 
bebify  dum  corpus  fuum  legitime  ferva'verit „ 
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fpecific  dotation  was  made  at  the  church  porch,  then  fhe  was 
endowed  by  the  common  law  of  the  third  part  (which  was  called 
her  dos  rationabilis )  of  fuch  lands  and  tenements,  as  the  hufband 
was  lei  fed  of  at  the  time  of  the  efpoufals,  and  no  other  unlefs 
he  fpecialiy  engaged  before  the  pried:  to  endow  her  of  his  future 
acquifitions n  :  and,  if  the  hufband  had  no  lands,  an  endowment 
in  goods,  chattels,  or  money,  at  the  time  of  efpoufals,  was  a  bar 
of  any  dower0  in  lands  which  he  afterwards  acquired  p.  In  king 
John’s  magna  carta ,  and  the  firft  charter  of  Henry  III q,  no  men¬ 
tion  is  made  of  any  alteration  of  the  common  law,  in  refped:  of 
the  lands  fubjedt  to  dower:  but  in  thofe  of  1217,  and  1224,  it 
is  particularly  provided,  that  a  widow  fhall  be  intitled  for  her 
dower  to  the  third  part  of  all  fuch  lands  as  the  hufband  had  held 
in  his  life  time  r:  yet,  in  cafe  of  a  fpecific  endowment  of  lets  ad 
ojiium  ccclejiae ,  the  widow  had  hill  no  power  to  waive  it  after  her 
hufband’s  death.  And  this  continued  to  be  law,  during  the  reigns 
of  Henry  III  and  Edward  I s.  In  Henry  IV’s  time  it  was  denied 
to  be  law,  that  a  woman  can  be  endowed  of  her  hufband’s  goods 
and  chattels 1  :  and,  under  Edward  IV,  Littleton  lays  it  down  ex- 


n  De  quejlu  fuo.  (Glanv. ibid')  dc  terris  ac- 
quijttis  et  acquirendis .  (Braft.  ibid.) 

0  Glanv.  c.  2. 

p  When  fpecial  endowments  were  made 
ad  ojiium  ecclejiae,  thehufband,  after  affiance 
made,  and  troth  plighted,  ufcd  to  declare 
with  what  fpecific  lands  he  meant  to  endow 
his  wife,  (quod  dotat  earn  de  tali  manerio  cum 
pertinent  tis ,  &c.  Bra&.  ibid.)  and  therefore 
in  the  old  York  ritual  (Seld.  Ux .  Hebr.  1.  2. 
c.  27.)  there  is,  at  this  part  of  the  matri¬ 
monial  fervice,  the  following  rubric  ;  “  fa- 
“  cerdos  interroget  dot  an  mulieris ;  et,  fi  terra 
“  ei  in  dotem  detur ,  tunc  dicat ur  p/almus  ijie  y 
“  &V.”  When  the  wife  was  endowed  ge¬ 
nerally  (ubi  quit  uxorem  fuam  dotaverit  in  ge¬ 
nerals,  de  omnibus  terris  et  tenements  ;  Braft. 
ibid.)  the  hufband  feems  to  have  faid,  “  with 
“  all  my  lands  and  tenements  I  thee  endow 
and  then  they  all  became  liable  to  her  dower. 
When  he  endowed  her  with  perfonalty  only, 


he  ufed  to  fay,  “  with  all  my  worldly  goods 
“  (or,  as  the  Salilbury  ritual  has  it,  with  all 
“  my  worldly  chat  el)  I  thee  endow;”  which 
intitled  the  wife  to  her  thirds,  or  pars  ra - 
tienabilis ,  of  his  perfonal  eflate,  which  is 
provided  for  by  magna  carta ,  cap.  26.  and 
will  be  farther  treated  of  in  the  concluding 
chapter  of  this  book  :  though  the  retaining 
this  lafl  exprefiion  in  our  modern  liturgy,  if 
of  any  meaning  at  all,  can  now  refer  only 
to  the  right  of  maintenance,  which  fhe  ac¬ 
quires  during  coverture,  out  of  her  hulband’s 
perfonalty. 

^  A.D .  1216.  c.  7.  edit.  Oxon. 

r  AJpgnetur  autem  ci  pro  dote  Jua  tertia  pars 
totius  terrae  mariti  fui  quae  fua  fuit  in  vita 
fua,  nijt  de  minori  dotata  fuerit  ad  ojiium  ec- 
clejiat.  c.  7.  ( Ibid.) 

*  Braft.  ubi  ftipr.  Britton,  c.  101,  102. 
Flet.  /. 5.  c.  23.  §.  n,  12. 

1  P.  7  Hen.  IV \  13,  14. 
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prefily,  that  a  woman  may  be  endowed  ad  oJliw?i  ecclefiae  with 
more  than  a  third  part u ;  and  fhall  have  her  election,  after  her 
hufband’s  death,  to  accept  fuch  dower,  or  refufe  it  and  betake 
herfelf  to  her  dower  at  common  law  w.  Which  ftate  of  uncertainty 
was  probably  the  reafon,  that  thefe  fpecific  dowers,  ad  ojliwn  ec¬ 
clefiae  and  ex  ajj'enfu  patris ,  have  fince  fallen  into  total  dilufe. 


I  proceed  therefore  to  confider  the  method  of  endowment, 
or  aligning  dower,  by  the  common  law,  which  is  now  the  only 
ufual  fpecies.  By  the  old  law,  grounded  on  the  feodal  exactions, 
a  woman  could  not  be  endowed  without  a  fine  paid  to  the  lord : 
neither  could  fhe  marry  again  without  his  licence  ;  left  fire  fhould 
contraft  herfelf,  and  fo  convey  part  of  the  feud,  to  the  lord’s, 
enemy*.  This  licence  the  lords  took  care  to  be  well  paid  for; 
and,  as  it  feems,  would  fometimes  force,  the  dowager  to  a  fecond 
marriage,  in  order  to  gain  the  fine.  But,  to  remedy  thefe  op- 
preftions,  it  was  provided,  firft  by  the  charter  of  Henry  I  y,  and 
afterwards  by  magna  carta  z,  that  the  widow  fhall  pay  nothing 
for  her  marriage,  nor  fhall  be  diftreined  to  marry  afrefh,  if  fhe 
choofes  to  live  without  a  hufband  ;  but  fhall  not  however  marry 
againft  the  confent  of  the  lord  :  and  farther,  that  nothing  fhall 
be  taken  for  aftignment  of  the  widow’s  dower,  but  that  fhe  fhall 
remain  in  her  hufband’s  capital  manfton-houfe  for  forty  days  after 
his  death,  during  which  time  her  dower  fhall  be  aftigned.  Thefe 
forty  days  are  called  the  widow’s  quarentine ;  a  term  made  ufe  of 
in  law  to  fignify  the  number  of  forty  days,  whether  applied  to 
this  occafion,  or  any  other a.  The  particular  lands  to  be  held  in. 
dower,  muft  be  aftigned  b  by  the  heir  of  the  hufband,  or  his. 
guardian ;  not  only  for  the  fake  of  notoriety,  but  alfo  to  entitle 
the  lord  of  the  fee  to  demand  his  fervices  of  the  heir,  in  refpe<ft 
of  the  lands  fo  held.  For  the  heir  by  this  entry  becomes  tenant’ 


u  §.  39.  F.  N.  B.  150. 

w  §•  41* 

*  Mirr,  c.  i.  §.  3. 

y  ubi  fupra. 

*  caP:  7- 


a  It  fignifies,  in  particular,,  the  forty 
days,  which  perfons  coming  from  infefied 
countries  are  obliged  to  wait,  before  they 
are  permitted  to  land  in  England. 
b  Co.  Litt.  34,  35. 
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thereof  to  the  lord,  and  the  widow  is  immediate  tenant  to  the 
heir,  by  a  kind  of  lubinfeudation  or  under-tenancy,  completed 
by  this  inveftiture  or  aflignment :  which  tenure  may  hill  be  cre¬ 
ated,  notwithftanding  the  hatute  of  quia  emptores,  becaufe  the 
heir  parts  not  with  the  fee-hmple,  but  only  with  an  efhte  for 
life.  If  the  heir  or  his  guardian  do  not  affign  her  dower  within 
the  term  of  quarentine,  or  do  affign  it  unfairly,  hie  has  her  re¬ 
medy  at  law,  and  the  lheriff  is  appointed  to  affign  it c.  If  the 
thing  of  which  fhe  is  endowed  be  divifible,  her  dower  rnuft  be 
let  out  by  metes  and  bounds;  but,  if  it  be  indivilible,  fhe  mull 
be  endowed  fpecially ;  as,  of  the  third  prefentation  to  a  church, 
the  third  toll-dilh  of  a  mill,  the  third  part  of  the  profits  of  an 
office,  the  third  ffieaf  of  tithe,  and  the  like d. 

Upon  preconcerted  marriages,  and  in  eftates  of  confiderable 
confequence,  tenancy  in  dower  happens  very  feldom  :  for,  the 
claim  of  the  wife  to  her  dower  at  the  common  law  diffufing  it- 
felf  fo  extenftvely,  it  became  a  great  clog  to  alienations,  and  was 
otherwife  inconvenient  to  families.  Wherefore,  fince  the  altera¬ 
tion  of  the  antient  law  refpedting  dower  ad  ojlium  ecclejiae ,  which 
hath  occafioned  the  intire  difufe  of  that  fpecies  of  dower,  join¬ 
tures  have  been  introduced  in  their  head,  as  a  bar  to  the  claim  at 
common  law.  Which  leads  me  to  enquire,  laftly. 

4.  How  dower  may  be  barred  or  prevented.  A  widow  may 
be  barred  of  her  dower  not  only  by  elopement,  divorce,  be'ing  an 
alien,  the  treafon  of  her  hufband,  and  other  difabilities  before- 
mentioned,  but  alfo  by  detaining  the  title  deeds,  or  evidences  of 
the  eftate  from  the  heir ;  until  fhe  reftores  them  c :  and,  by  the 
hatute  of  Glocelfer f,  if  a  dowager  alienes  the  land  affigned  her 
for  dower,  hie  forfeits  it  ipfo  fafto,  and  the  heir  may  recover  it 
by  adtion.  A  woman  alfo  may  be  barred  of  her  dower,  by  levy¬ 
ing  a  fine  or  fuffering  a  recovery  of  the  lands,  during  her  cover- 


c  Co,  Litt.  34,  33. 
*  Ibid.  52. 


c  Ibid.  39. 
f  6  Edw.  I.  c,  7. 

ture 5. 
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tures.  But  the  mod  ufual  method  of  barring  dowers  is  by  join¬ 
tures,  as  regulated  by  the  fiatute  27  Hen.  VIII.  c.  10. 


A  jointure,  which  firidtly  fpeaking  fignifies  a  joint  efiate,  . 
limited  to  both  hufband  and  wife,  but  in  common  acceptation 
extends  alfo  to  a  foie  efiate,  limited  to  the  wife  only,  is  thus  de¬ 
fined  by  fir  Edward  Cokeh;  “a  competent  livelyhood  of  freehold 
“for  the  wife,  of  lands  and  tenements;  to  take  effeCl,  in  profit 
“or  pofieflion,  prefently  after  the  death  of  the  hufband;  for  the 
“  life  of  the  wife  at  leafi.”  This  defcription  is  framed  from  the 
purview  of  the  fiatute  27  Hen.  VIII.  c.  10.  before-mentioned; 
commonly  called  the  fiatute  of  ufes ,  of  which  we  lhall  fpeak. 
fully  hereafter.  At  prefent  I  have  only  to  obferve,  that,  before 
the  making  of  that  fiatute,  the  greatefi  part  of  the  land  of  Eng¬ 
land  was  conveyed  to  ufes ;  the  property  or  pofieflion  of  the  foil 
being  vefted  in  one  man,  and  the  ufe ,  or  profits  thereof,  in  an¬ 
other  ;  whofe  directions,  with  regard  to  the  difpofition  thereof, 
the  former  was  in  confcience  obliged  to  follow,  and  might  be 
compelled  by  a  court  of  equity  to  obferve.  Now,  though  a  huf- 
band  had  the  life  of  lands  in  abfolute  fee-fimple,  yet  the  wife  was 
not  entitled  to  any  dower  therein  ;  he  not  being  feifed  thereof: 
wherefore  it  became  ufual,  on  marriage,  to  fettle  by  exprefs  deed 
fome  fpecial  efiate  to  the  ufe  of  the  hufband  and  his  wife,  for 
their  lives,  in  joint-tenancy  or  jointure;,  which  fettlement  would 
be  a  provifion  for  the  wife  in  cafe  fhe  furvived  her  hufband.  At 
length  the  fiatute  of  ufes  ordained,  that  fuch  as  had  the  ufe  of 
lands,  fhould,  to  all  intents  and  purpofes,  be  reputed  and  taken 
to  be  abfolutely  feifed  and  pofiefied  of  the  foil  itfelf.  In  confe- 
quence  of  which  legal  feifin,  all  wives  would  have  become  dow- 
able  of  fuch  lands  as  were  held  to  the  ufe  of  their  hufbands,  and 
alfo  entitled  at  the  fame  time  to  any  fpecial  lands  that  might  be 
fettled  in  jointure;  had  not  the  fame  fiatute  provided,  that  upon 
making  fuch  an  efiate  in  jointure  to  the  wife  before  marriage, 
file  fiiall  be  for  ever  precluded  from  her  dower  But  then  thefe 


s  Pig.  of  recov.  66. 
h  i  Inft.  3 6. 
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’  4  Rep.  i,  2, 

s 


four 


138  The  Rights  Book  II. 

four  requifites  mult  be  punctually  obferved.  1.  The  jointure  muft 
take  effeCt  immediately  on  the  death  of  the  hufband.  2.  It  muft 
be  for  her  own  life  at  leaft,  and  not  pur  anter  vie,  or  for  any  term 
of  years,  or  other  fmaller  eftate.  3.  It  muft  be  made  to  herfelf, 
and  no  other  in  truft  for  her.  4.  It  muft  be  made,  and  fo  in  the 
deed  particularly  exprefted  to  be,  in  fatisfa&ion  of  her  whole 
dower,  and  not  of  any  particular  part  of  it.  If  the  jointure  be 
made  to  her  after  marriage,  fhe  has  her  eleifrion  after  her  hufband’s 
death,  as  in  dower  ad  of  ium  ecclefae ,  and  may  either  accept  it, 
or  refufe  it  and  betake  herfelf  to  her  dower  at  common  law  for 
Hie  was  not  capable  of  confenting  to  it  during  coverture.  And 
if,  by  any  fraud  or  accident,  a  jointure  made  before  marriage 
proves  to  be  on  a  bad  title,  and  the  jointrefs  is  evicted,  or  turned 
out  of  poffeftion,  fhe  fhall  then  (by  the  provifions  of  the  fame 
ftatute)  have  her  dower  pro  tanto  at  the  common  law 

There  are  fome  advantages  attending  tenants  in  dower  that 
do  not  extend  to  jointreffes;  and  fo,  vice  ve?fa,  jointreffes  are  in 
fome  refpeCts  more  privileged  than  tenants  in  dower.  Tenant  in 
dower  by  the  old  common  law  is  fubjeCt  to  no  tolls  or  taxes ;  and 
hers  is  almoft  the  only  eftate  on  which,  when  derived  from  the 
king’s  debtor,  the  king  cannot  diftrain  for  his  debt ;  if  contracted 
during  the  converture1.  But,  on  the  other  hand,  a  widow  may 
enter  at  once,  without  any  formal  procefs,  on  her  jointure  land; 
as  fhe  alfo  might  have  done  on  dower  ad  of  ium  ecclefae ,  which  a 

k  Thele  fettlements,  previous  to  mar-  “  matione  faSia,  cum  dotibus  communicant. 
riage,  feem  to  have  been  in  ufe  among  the  “  Hujus  omnis  pecuniae  conjundim  ratio  bale- 
antient  Germans,  and  their  kindred  nation  “  tur,  fruSlufque  fervantur.  TJtcr  eorum  <vita 
the  Gauls.  Of  the  former  Tacitus  gives  ns  “  fuferarit ,  ad  eum  pars  utriufque  cum  fruc- 
this  account.  “  Dotem  non  uxor  marito ,  fed  “  tibus  fuptriorum  tcmporum  pervenit”  The 
**  tixori  maritus  ajfert :  interjunt  parentes  et  dauphin’s  commentator  on  Caefar  fuppofes 
“  propinqui ,  et  munera  probanl.”  (de  mor .  that  this  Gaulifh  cuitom  was  the  ground  of 
Germ.  c.iS.J  And  Caefar,  (de  bello  Gallico,  the  new  regulations  made  by  Juftinian 
1.6.  c.  18 .)  has  given  us  the  terms  of  a  (No*v.  97.)  with  regard  to  the  provifion  for 
marriage  fettlement  among  the  Gauls,  as  widows  among  the  Romans:  but  furely  there 
nicely  calculated  as  any  modern  jointure,  is  as  much  reafon  to  fuppofe,  that  it  gave 
“  Viriy  quantas  pecunias  ab  uxoribus  dotis  no-  the  hint  for  our  ftatutable  jointures. 

**  mine  acceperunt ,  tantas  ex  fuis  bonis ,  eafli-  *  Co.  Litt.  31.  a.  F.  N.  B.  150. 

jointure 
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jointure  in  many  points  refembles ;  and  the  refemblance  was  ftill 
greater,  while  that  fpecies  of  dower  continued  in  it’s  primitive 
it  ate  :  whereas  no  fmall  trouble,  and  a  very  tedious  method  of 
proceeding,  is  neceflary  to  compel  a  legal  affignment  of  dower  m. 
And,  what  is  more,  though  dower  be  forfeited  by  the  treafon  of 
the  hufband,  yet  lands  fettled  in  jointure  remain  unimpeached 
to  the  widow  Wherefore  fir  Edward  Coke  very  juftly  gives 
it  the  preference,  as  being  more  fure  and  fafe  to  the  widow, 
than  even  dower  ad  ojliiim  ecclejiae ,  the  moft  eligible  fpecies  of 
any. 

Dl  Co.  Lltt.  36,  11  Ibid;  37. 
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Chapter  the  ninth. 

Of  ESTATES,  LESS  than  FREEHOLD. 


OF  eftates,  that  are  lefs  than  freehold,  there  are  three  forts ; 

1.  Eflates  for  years :  2.  Eftates  at  will:  3.  Eftates  by 

fufferance. 

I.  An  eftate  for  years  is  a  contract  for  the  polfetfion  of  lands 
or  tenements,  for  fome  determinate  period  :  and  it  happens  where 
a  man  letteth  them  to  another  for  the  term  of  a  certain  number 
of  years,  agreed  upon  between  the  lelfor  and  the  lelfee  %  and 
the  lelfee  enters  thereon  b.  If  the  leafe  be  but  for  half  a  year, 
or  a  quarter,  or  any  lefs  time,  this  lelfee  is  refpedted  as  a  tenant 
for  years,  and  is  ftiled  fo  in  fome  legal  proceedings ;  a  year  being 
the  Ihorteft  term  which  the  law  in  this  cafe  takes  notice  of c. 
And  this  may,  not  improperly,  lead  us  into  a  Ihort  explanation 
of  the  divilion  and  calculation  of  time  by  the  Englilh  law. 

The  fpace  of  a  year  is  a  determinate  and  well-known  period, 
confuting  commonly  of  365  days :  for,  though  in  bilfextile  or 

a  We  may  here  remark,  once  for  all,  that  whom  it  is  made  :  the  donor  is  one  that 
the  terminations  of  “ — or”  and  “  —  ee”  giveth  lands  in  tail ;  the  donee  is  he  who 
obtain,  in  law,  the  one  an  aftive,  the  other  receiveth  it  :  he  that  granteth  a  leafe  is  de¬ 
ft  paffive  fignification ;  the  former  ufually  nominated  the  leffor  ;  and  he  to  whom  it 
denoting  the  doer  of  any  aft,  the  latter  him  is  granted  the  leffee.  (Litt.  §.  57.) 
to  whom  it  is  done.  The  feoffor  is  he  that  b  Ibid.  58. 
maketh  a  feoffment;  the  feoffee  is  he  to  c  Ibid.  67. 
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leap-years  it  confifts  properly  of  3 66,  yet  by  theflatute  21  Hen.  III. 
the  increafing  day  in  the  leap-year,  together  with  the  preceding 
day,  fhall  be  accounted  for  one  day  only.  That  of  a  month  is 
more  ambiguous  :  there  being,  in  common  ufe,  two  ways  of 
calculating  months ;  either  as  lunar,  confining  of  twenty  eight 
days,  the  fuppofed  revolution  of  the  moon,  thirteen  of  which 
make  a  year;  or,  as  calendar  months,  of  unequal  lengths,  ac¬ 
cording  to  the  Julian  divifion  in  our  common  almanacs,  com¬ 
mencing  at  the  calends  of  each  month,  whereof  in  a  year  there 
are  only  twelve.  A  month  in  law  is  a  lunar  month,  or  twenty 
eight  days,  unlefs  otherwife  exprelfed  ;  not  only  becaufe  it  is  al¬ 
ways  one  uniform  period,  but  becaufe  it  falls  naturally  into  a 
quarterly  divifion  by  weeks.  Therefore  a  leafe  for  “  twelve 
months”  is  only  for  forty  eight  weeks  j  but  if  it  be  for  “  a  twelve¬ 
month”  in  the  fingular  number,  it  is  good  for  the  whole  year  d. 
For  herein  the  law  recedes  from  it’s  ufual  calculation,  becaufe 
the  ambiguity  between  the  two  methods  of  computation  ceafes ; 
it  being  generally  underflood  that  by  the  fpace  of  time  called 
thus,  in  the  fingular  number,  a  twelvemonth,  is  meant  the  whole 
year,  conlifting  of  one  folar  revolution.  In  the  fpace  of  a  day  all 
the  twenty  four  hours  are  ufually  reckoned  ;  the  law  generally  re¬ 
jecting  all  fractions  of  a  day,  in  order  to  avoid  difputes e.  There¬ 
fore,  if  I  am  bound  to  pay  money  on  any  certain  day,  I  difcharge 
the  obligation  if  I  pay  it  before  twelve  o’clock  at  night ;  after 
which  the  following  day  commences.  But  to  return  to  eftates 
for  years. 

These  eftates  were  originally  granted  to  mere  farmers  or 
hufbandmen,  who  every  year  rendered  fome  equivalent  in  money, 
provifions,  or  other  rent,  to  the  lefiors  or  landlords ;  but,  in  or¬ 
der  to  encourage  them  to  manure  and  cultivate  the  ground,  they 
had  a  permanent  intereft  granted  them,  not  determinable  at  the 
will  of  the  lord.  And  yet  their  poffeffion  was  efteemed  of  fo 
little  confequence,  that  they  were  rather  confidered  as  the  bailiffs 
or  fervants  of  the  lord,  who  were  to  receive  and  account  for  the 
4  6  Rep.  61.  e  Co.  Litt.  135. 
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profits  at  a  fettled  price,  than  as  having  any  property  of  their 
own.  And  therefore  they  were  not  allowed  to  have  a  freehold 
edate  :  but  their  interefl  (fuch  as  it  was)  veiled  after  their  deaths 
in  their  executors,  who  were  to  make  up  the  accounts  of  their 
teflator  with  the  lord,  and  his  other  creditors,  and  were  intitled 
to  the  flock  upon  the  farm.  The  ledee’s  eflate  might  alfo,  by 
the  antient  law,  be  at  any  time  defeated,  by-  a  common  recovery 
differed  by  -the  tenant  of  the  freehold  f;  which  annihilated  all 
leafes  for  years  then  fubfifling,  unlefs  afterwards  renewed  by  the 
recoveror,  whofe  title  was  fuppofed  fuperior  to  his  by  whom 
thofe  leafes  were  granted. 

While  eflates  for  years  were  thus  precarious,  it  is  no  wonder 
that  they  were  ufually  very  fhort,  like  our  modern  leafes  upon 
rack  rent ;  and  indeed  we  are  told g  that  by  the  antient  law  no 
leafes  for  more  than  forty  years  were  allowable,  becaufe  any  longer 
poffeflion  (efpecially  when  given  without  any  livery  declaring  the 
nature  and  duration  of  the  eflate)  might  tend  to  defeat  the  in¬ 
heritance.  Yet  this  law,  if  ever  it  exided,  was  foon  antiquated  : 
for  we  may  obferve,  in  Madox’s  collection  of  antient  inflru- 
ments,  fome  leafes  for  years  of  a  pretty  early  date,  which  confi- 
derably  exceed  that  period  h ;  and  long  terms,  for  three  hundred 
years  at  lead,  were  certainty  in  ufe  in  the  time  of  Edward  III  *, 
and  probably  of  Edward  I  k.  But  certainly,  when  by  the  datute 
21  Hen.  VIII.  c.  15.  the  termor  (that  is,  he  who  is  intitled  to  the 
term  of  years)  was  proteCled  againd  thefe  fictitious  recoveries, 
and  his  intered  rendered  fecure  and  permanent,  long  terms  began 
to  be  more  frequent  than  before  3  and  were  afterwards  extenfively 
introduced,  being  found  extremely  convenient  for  family  fettle- 
ments  and  mortgages :  continuing  fubjeCt,  however,  to  the  fame 
rules  of  fuccefdon,  and  with  the  fame  inferiority  to  freeholds, 

f  Co.  Litt.  46,  term,  A.  D.  1429 . Ibid.  n°.  24S. 

£  Mirror,  c.  2.  §.27.  Co.  Litt.  43,  46.  fob.  148.  for  fifty  years,  7  Edvv.  IV. 

h  Madox  Formulare  Anglican .  n°.  239.  1  32  AIL  pi.  6. 

fcl.  140.  Demife  for  eighty  years,  2iRic.  II.  k  Stat.  of  mortmain,  7  Edvv.  I. 

....  Ibid ,  n\  245.  fcl.  146.  for  the  like 
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as  when  they  were  little  better  than  tenancies  at  the  will  of  the 
landlord. 

Every  eftate  which  muft  expire  at  a  period  certain  and  pre¬ 
fixed,  by  whatever  words  created,  is  an  eftate  for  years.  And 
therefore  this  eftate  is  frequently  called  a  term,  terminus ,  becaufe 
it’s  duration  or  continuance  is  bounded,  limited,  and  determined  : 
for  every  fuch  eftate  muft  have  a  certain  beginning,  and  certain 
end1.  But  id  certum  eft,  quod  cerium  reddi  pot  eft :  therefore  if  a 
man  make  a  leafe  to  another,  for  fo  many  years  as  J.  S.  fhall 
name,  it  is  a  good  leafe  for  years  m ;  for  though  it  is  at  prefent 
uncertain,  yet  when  J.  S.  hath  named  the  years,  it  is  then  re¬ 
duced  to  a  certainty.  If  no  day  of  commencement  is  named  in 
the  creation  of  this  eftate,  it  begins  from  the  making,  or  delivery, 
of  the  leafe".  A  leafe  for  fo  many  years  as  J.  S.  fhall  live,  is 
void  from  the  beginning  ° ;  for  it  is  neither  certain,  nor  can  ever 
be  reduced  to  a  certainty,  during  the  continuance  of  the  leafe. 
And  the  fame  dotftrine  holds,  if  a  parfon  make  a  leafe  of  his  glebe 
for  fo  many  years  as  he  fhall  continue  parfon  of  Dale  ;  for  this  is 
ftill  more  uncertain.  But  a  leafe  for  twenty  or  more  years,  if  J.  S. 
fhall  fo  long  live,  or  if  he  fhall  fo  long  continue  parfon,  is  good  p  : 
for  there  is  a  certain  period  fixed,  beyond  which  it  cannot  laft  j 
though  it  may  determine  fooner,  on  the  death  of  J.  S.  or  his 
ceafing  to  be  parfon  there. 

We  have  before  remarked,  and  endeavoured  to  afiign  the  rea- 
fon  of,  the  inferiority  in  which  the  law  places  an  eftate  for  years, 
when  compared  with  an  eftate  for  life,  or  an  inheritance  :  ob- 
ferving,  that  an  eftate  for  life,  even  if  it  b t  pur  autervie ,  is  a  free¬ 
hold  but  that  an  eftate  for  a  thoufand  years  is  only  a  chattel, 
and  reckoned  part  of  the  perfonal  eftate q.  Hence  it  follows,  that 
a  leafe  for  years  may  be  made  to  commence  in  futuro ,  though  a 
leafe  for  life  cannot.  As,  if  I  grant  lands  to  Titius  to  hold  from 


1  Co.  Litt.  45. 
"  6 Rep.  35. 

*  Co.  Litt.  46. 
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Michaelmas  next  for  twenty  years,  this  is  good  ;  but  to  hold  from 
Michaelmas  next  for  the  term  of  his  natural  life,  is  void.  For 
no  eftate  of  freehold  can  commence  in  futuro ;  becaufe  it  cannot 
be  created  at  common  law  without  livery  of  feifin,  or  corporal 
pofieftion  of  the  land  :  and  corporal  pofieftion  cannot  be  given  of 
an  eftate  now,  which  is  not  to  commence  now,  but  hereafter'. 
And,  becaufe  no  livery  of  feifin  is  neceftary  to  a  leafe  for  years,  fuch 
leflee  is  not  faid  to  be  feifed ,  or  to  have  true  legal  feifin,  of  the 
lands.  Nor  indeed  does  the  bare  leafe  veil  any  eftate  in  the  leftee ; 
but  only  gives  him  a  right  of  entry  on  the  tenement,  which 
right  is  called  his  inter ejl  in  the  term,  or  inter ejje  termini:  but 
when  he  has  adtually  fo  entered,  and  thereby  accepted  the  grant, 
the  eftate  is  then  and  not  before  vefted  in  him,  and  he  is  poffejfed , 
not  properly  of  the  land,  but  of  the  term  of  years s :  the  poftef- 
fion  or  feifin  of  the  land  remaining  ftill  in  him  who  hath  the  free¬ 
hold.  Thus  the  word,  term,  does  not  merely  fignify  the  time 
fpecified  in  the  leafe,  but  the  eftate  alfo  and  intereft  that  pafies 
by  that  leafe  :  and  therefore  the  term  may  expire,  during  the 
continuance  of  the  time  as  by  furrender,  forfeiture,  and  the 
like.  For  which  reafon,  if  I  grant  a  leafe  to  A  for  the  term  of 
three  years,  and  after  the  expiration  of  the  faid  term  to  B  for  fix 
years,  and  A  furrenders  or  forfeits  his  leafe  at  the  end  of  one 
year,  B’s  intereft  fhall  immediately  take  effect  :  but  if  the  re¬ 
mainder  had  been  to  B  from  and  after  the  expiration  of  the  faid 
three  years,  or  from  and  after  the  expiration  of  the  faid  time,  in 
this  cafe  B’s  intereft  will  not  commence  till  the  time  is  fully 
elapfed,  whatever  may  become  of  A’s  term  \ 

Tenant  for  term  of  years  hath  incident  to,  and  infeparable 
from  his  eftate,  unlefs  by  fpecial  agreement,  the  fame  eftovers, 
which  we  formerly  obfervedu  that  tenant  for  life  was  entitled  to ; 
that  is  to  fay,  houfe-bote,  fire-bote,  plough-bote,  and  hay-bote  w  : 
terms  which  have  been  already  explained  \ 

u  Pag*  I22- 
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With  regard  to  emblements,  or  profits  of  land  fowed  by 
tenant  for  years,  there  is  this  difference  between  him,  and  tenant 
for  life  :  that  where  the  term  of  tenant  for  years  depends  upon 
a  certainty,  as  if  he  holds  from  midfummer  for  ten  years,  and 
in  the  lafl  year  he  fows  a  crop  of  corn,  and  it  is  not  ripe  and  cut 
before  midfummer,  the  end  of  his  term,  the  landlord  fhall  have 
it  ;  for  the  tenant  knew  the  expiration  of  his  term,  and  there¬ 
fore  it  was  his  own  folly  to  fow  what  he  never  could  reap  the 
profits  of y.  But  where  the  leafe  for  years  depends  upon  an  un¬ 
certainty  ;  as,  upon  the  death  of  the  leffor,  being  himfelf  only 
tenant  for  life,  or  being  a  hufband  feifed  in  right  of  his  wife;  or 
if  the  term  of  years  be  determinable  upon  a  life  or  lives ;  in  all 
thefe  cafes,  the  eflate  for  years  not  being  certainly  to  expire  at  a 
time  foreknown,  but  merely  by  the  ad:  of  God,  the  tenant,  or 
his  executors,  fhall  have  the  emblements  in  the  fame  manner, 
that  a  tenant  for  life  or  his  executors  fhall  be  intitled  thereto  *. 
Not  fo,  if  it  determine  by  the  ad  of  the  party  himfelf ;  as  if  te¬ 
nant  for  years  does  any  thing  that  amounts  to  a  forfeiture :  in- 
which  cafe  the  emblements  fhall  go  to  the  leffor,  and  not  to  the 
leffee,  who  hath  determined  his  eflate  by  his  own  default3. 

II.  The  fecond  fpecies  of  eflates  not  freehold  are  eflates  at 
will.  An  eflate  at  will  is  where  lands  and  tenements  are  let  by 
one  man  to  another,  to  have  and  to  hold  at  the  will  of  the  leffor; 
and  the  tenant  by  force  of  this  leafe  obtains  poffeflion  b.  Such 
tenant  hath  no  certain  indefeafible  eflate,  nothing  that  can  be  af- 
figned  by  him  to  any  other ;  for  that  the  leffor  may  determine 
his  will,  and  put  him  out  whenever  he  pleafes.  But  every  eflate 
at  will  is  at  the  will  of  both  parties,  landlord  and  tenant,  fo  that 
either  of  them  may  determine  his  will,  and  quit  his  connexions 
with  the  other  at  his  own  pleafurec.  Yet  this  mufl  be  underflood 
with  fome  reflridion.  For,  if  the  tenant  at  will  fows  his  land, 

y  Litt.  §.  68.  b  Litt.  §.  6,8. 
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and  the  landlord  before  the  corn  is  ripe,  or  before  it  is  reaped, 
puts  him  out,  yet  the  tenant  (hall  have  the  emblements,  and  free 
ingrefs,  egrefs,  and  regrefs,  to  cut  and  carry  away  the  profits'1. 
And  this  for' the  fame  reafon,  upon  which  all  the  cafes  of  emble¬ 
ments  turn ;  viz.  the  point  of  uncertainty  :  fince  the  tenant 
could  not  poffibly  know  when  his  landlord  would  determine  his 
will,  and  therefore  could  make  no  provifion  againfi;  it;  and  having 
fown  the  land,  which  is  for  the  good  of  the  public,  upon  a  rea- 
fonable  prefumption,  the  law  will  not  fuffer  him  to  be  a  lofer  by 
it.  But  it  is  otherwife,  and  upon  reafon  equally  good,  where  the 
tenant  himfelf  determines  the  will ;  for  in  this  cafe  the  landlord 
fhall  have  the  profits  of  the  land c. 

What  adt  does,  or  does  not,  amount  to  a  determination  of 
the  will  on  either  fide,  has  formerly  been  matter  of  great  debate 
in  our  courts.  But  it  is  now,  I  think,  fettled,  that  (befides  the 
exprefs  determination  of  the  lefior’s  will,  by  declaring  that  the 
lefiee  fhall  hold  no  longer ;  which  muft  either  be  made  upon  the 
landf,  or  notice  muft  be  given  to  the  leffeeg)  the  exertion  of  any 
adt  of  ownerfhip  by  the  leffor,  as  entring  upon  the  premifes 
and  cutting  timber11,  taking  a  difirefs  for  rent  and  impounding 
them  thereon  l,  or  making  a  feoffment,  or  leafe  for  years  of  the 
land  to  commence  immediately  k ;  any  adt  of  defertion  by  the 
leffee,  as  afligning  his  efiate  to  another,  or  committing  wafte, 
which  is  an  adt  inconfifient  with  fuch  a  tenure  1 ;  or,  which  is 
injlar  omnium ,  the  death  or  outlawry,  of  either  leffor  or  lefiee  m; 
puts  an  end  to  or  determines  the  eftate  at  will. 

The  law  is  however  careful,  that  no  fudden  determination  of 
the  will  by  one  party  fhall  tend  to  the  manifefl  and  unforefeen 
prejudice  of  the  other.  This  appears  in  the  cafe  of  emblements 
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before-mentioned ;  and,  by  a  parity  of  reafon,  the  leffee  after  the 
determination  of  the  leffor’s  will,  fliall  have  reafonable  ingrefs 
and  egrefs  to  fetch  away  his  goods  and  utenfils11.  And,  if  rent  be 
payable  quarterly  or  half-yearly,  and  the  leffee  determines  the 
will,  the  rent  iliall  be  paid  to  the  end  of  the  current  quarter  or 
half-year  °.  And,  upon  the  fame  principle,  courts  of  law  have 
of  late  years  leant  as  much  as  poffible  againft  conftruing  demi- 
fes,  where  no  certain  term  is  mentioned,  to  be  tenancies  at  will  5 
but  have  rather  held  them  to  be  tenancies  from  year  to  year  fo 
long  as  both  parties  pleafe,  efpecially  where  an  annual  rent  is  re- 
ferved  :  in  which  cafe  they  will  not  fuffer  either  party  to  deter¬ 
mine  the  tenancy  even  at  the  end  of  the  year,  without  reafonable 
notice  to  the  other. 

There  is  one  fpecies  of  eftates  at  will,  that  deferves  a  more 
particular  regard  than  any  other ;  and  that  is,  an  eftate  held  by 
copy  of  court  roll  or,  as  we  ufually  call  it,  a  copyhold  eftate. 
This,  as  was  before  obfervedp,  was  in  it’s  original  and  foundation 
nothing  better  than  a  mere  eftate  at  will.  But,  the  kindnefs  and 
indulgence  of  fucceflive  lords  of  manors  having  permitted  thefe 
eftates  to  be  enjoyed  by  the  tenants  and  their  heirs,  according  to 
particular  cuftoms  eftablifhed  in  their  refpedtive  diftrifts ;  there¬ 
fore,  though  they  ftill  are  held  at  the  will  of  the  lord,  and  fo  are 
in  general  expreffed  in  the  court  rolls  to  be,  yet  that  will  is  qua¬ 
lified,  reftrained,  and  limited,  to  be  exerted  according  to  the  cuf- 
tom  of  the  manor.  This  cuftom,  being  fuffered  to  grow  up  by 
the  lord,  is  looked  upon  as  the  evidence  and  interpreter  of  his 
will  :  his  will  is  no  longer  arbitrary  and  precarious ;  but  fixed 
and  afcertained  by  the  cuftom  to  be  the  fame,  and  no  other,  that 
has  time  out  of  mind  been  exercifed  and  declared  by  his  anceftors. 
A  copyhold  tenant  is  therefore  now  full  as  properly  a  tenant  by 
the  cuftom,  as  a  tenant  at  will,  the  cuftom  having  arifen  from  a 
feries  of  uniform  wills.  And  therefore  it  is  rightly  obferved  by 
Calthorpe q,  that  “  copyholders  and  cuftomary  tenants  differ  not 
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“  fo  much  in  nature  as  in  name  :  for  although  fome  be  called 
“  copyholders,  fome  cuftomary,  fome  tenants  by  the  virge,  fome 
(<  bafe  tenants,  fome  bond  tenants,  and  fome  by  one  name  and 
“  fome  by  another,  yet  do  they  all  agree  in  fubftance  and  kind  of 
“  tenure :  all  the  faid  lands  are  holden  in  one  general  kind,  that 
“  is,  by  cuftom  and  continuance  of  time  ;  and  the  diverfity  of 
c‘  their  names  doth  not  alter  the  nature  of  their  tenure.” 

Almost  every  copyhold  tenant  being  therefore  thus  tenant 
at  the  will  of  the  lord  according  to  the  cuftom  of  the  manor ; 
which  cuftoms  differ  as  much  as  the  humour  and  temper  of  the 
refpedtive  antient  lords,  (from  whence  we  may  account  for  their 
great  variety)  fuch  tenant,  I  fay,  may  have,  fo  far  as  the  cuftom 
warrants,  any  other  of  the  eftates  or  quantities  of  intereft,  which 
we  have  hitherto  conlidered,  or  may  hereafter  coniider,  to  hold 
united  with  this  cuftomary  eftate  at  will.  A  copyholder  may,  in 
many  manors,  be  tenant  in  fee-fimple,  in  fee-tail,  for  life,  by 
the  curtefy,  in  dower,  for  years,  at  fufferance,  or  on  condition  : 
fubjedt  however  to  be  deprived  of  thefe  eftates  upon  the  concur¬ 
rence  of  thole  circumftances  which  the  will  of  the  lord,  promul- 
ged  by  immemorial  cuftom,  has  declared  to  be  a  forfeiture  or  ab- 
folute  determination  of  thofe  interefts ;  as  in  fome  manors  the 
want  of  ilfue  male,  in  others  the  cutting  down  timber,  the  non¬ 
payment  of  a  fine,  and  the  like.  Yet  none  of  thefe  interefts 
amount  to  freehold  ;  for  the  freehold  of  the  whole  manor  abides 
always  in  the  lord  only r,  who  hath  granted  out  the  ufe  and  oc¬ 
cupation,  but  not  the  corporal  feifin  or  true  pofteflion,  of  cer¬ 
tain  parts  and  parcels  thereof,  to  thefe  his  cuftomary  tenants  at 
will. 

The  reafon  of  originally  granting  out  this  complicated  kind 
of  intereft,  fo  that  the  fame  man  (hall,  with  regard  to  the  fame 
land,  be  at  one  and  the  fame  time  tenant  in  fee-fimple  and  alfo 
tenant  at  the  lord’s  will,  feems  to  have  arifen  from  the  nature  of 
villenage  tenure  j  in  which  a  grant  of  any  eftate  of  freehold,  or 
1  Litt.  §.  81,  2  Inft.  325. 
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even  for  years  abfolutely,  was  an  immediate  enfranchifement  of 
the  villein s.  The  lords  therefore,  though  they  were  willing  to 
enlarge  the  intereft  of  their  villeins,  by  granting  them  eftates 
which  might  endure  for  their  lives,  or  fometimes  be  defcendible 
to  their  iffue,  yet  did  not  care  to  manumit  them  entirely  5  and 
for  that  reafon  it  feems  to  have  been  contrived,  that  a  power  of 
refumption  at  the  will  of  the  lord  fhould  be  annexed  to  thefe 
grants,  whereby  the  tenants  were  ftill  kept  in  a  ftate  of  villenage,. 
and  no  freehold  at  all  was  conveyed  to  them  in  their  refpettive 
lands :  and  of  courfe,  as  the  freehold  of  all  lands  muft  necefta- 
rily  reft  and  abide  fomewhere,  the  law  fuppofes  it  to  continue  and 
remain  in  the  lord.  Afterwards,  when  thefe  villeins  became 
modern  copyholders,  and  had  acquired  by  cuftom  a  fure  and  in- 
defeafible  eftate  in  their  lands,  on  performing  the  ufual  fervices, 
but  yet  continued  to  be  ftiled  in  their  admifiions  tenants  at  the 
will  of  the  lord,  —  the  law  ftill  fuppofed  it  an  abfurdity  to  allow,, 
that  fuch  as  were  thus  nominally  tenants  at  will  could  have  any 
freehold  intereft  :  and  therefore  continued,  and  ftill  continues, 
to  determine,  that  the  freehold  of  lands  fo  holden  abides  in  the 
lord  of  the  manor,  and  not  in  the  tenant ;  for  though  he  really 
holds  to  him  and  his  heirs  for  ever,  yet  he  is  alfo /aid  to  hold  at 
another’s  will.  But,  with  regard  to  certain  other  copyholders,  of 
free  or  privileged  tenure,  which  are  derived  from  the  antient  te¬ 
nants  in  villein-focage l,  and  are  not  laid  to  hold  at  the  will  of  the 
lord but  only  according  to  the  cuftom  of  the  manor ,  there  is  no 
fuch  abfurdity  in  allowing  them  to  be  capable  of  enjoying  a  free¬ 
hold  intereft;  and  therefore  the  law  doth  not  fuppofe  the  freehold 
of  fuch  lands  to  reft  in  the  lord  of  whom  they  are  holden,  but  in, 
the  tenants  themfelves";  who  are  allowed  to  have  a  freehold  in¬ 
ter  ef,  though  not  a  freehold  tenure .. 

However,  in  common  cafes,  copyhold  eftates  are  ftill 
ranked  (for  the  reafons  above-mentioned)  among  tenancies  at 

*  Mirr.  c.  2.  §.28.  Litt.  §.204,5,6.  9  Rep.  76.  Co.  Litt.59.  Co.  Copyh.  §.32* 
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-will ;  though  cuftom,  which  is  the  life  of  the  common  law,  has 
eftabliflied  a  permanent  property  in  the  copyholders,  who  were 
formerly  nothing  better  than  bondmen,  equal  to  that  of  the  lord 
himfelf,  in  the  tenements  holden  of  the  manor  :  nay  fometimes 
even  fuperior ;  for  we  may  now  look  upon  a  copyholder  of  in¬ 
heritance,  with  a  fine  certain,  to  be  little  inferior  to  an  abfolute 
freeholder  in  point  of  interefl,  and  in  other  refpeds,  particularly 
in  the  clearnefs  and  fecurity  of  his  title,  to  be  frequently  in  a 
better  fituation. 

III.  An  eftate  at  fufferance ,  is  where  one  comes  into  poffef- 
fion  of  land  by  lawful  title,  but  keeps  it  afterwards  without  any 
title  at  all.  As  if  a  man  takes  a  leafe  for  a  year,  and,  after  the 
year  is  expired,  continues  to  hold  the  premifes  without  any  frefh 
leave  from  the  owner  of  the  eftate.  Or,  if  a  man  maketh  a  leafe 
at  will,  and  dies,  the  eftate  at  will  is  thereby  determined;  but  if 
the  tenant  continueth  poffeflion,  he  is  tenant  at  fufferance  w.  But 
no  man  can  be  tenant  at  fufferance  againft  the  king,  to  whom  no 
laches ,  or  negledt,  in  not  entering  and  oufting  the  tenant,  is  ever 
imputed  by  law  :  but  his  tenant,  fo  holding  over,  is  confidered 
as  an  abfolute  intruder  \  But,  in  the  cafe  of  a  fubjedl,  this  eftate 
may  be  deftroyed  whenever  the  true  owner  fhall  make  an  adtual 
entry  on  the  lands  and  oufl  the  tenant ;  for,  before  entry,  he 
cannot  maintain  an  action  of  trefpafs  againft  the  tenant  by  fuffer¬ 
ance,  as  he  might  againft  a  ftrangery:  and  the  reafon  is,  becaufe 
the  tenant  being  once  in  by  a  lawful  title,  the  law  (which  pre¬ 
fumes  no  wrong  in  any  man)  will  fuppofe  him  to  continue  'upon 
a  title  equally  lawful  ;  unlefs  the  owner  of  the  land  by  fome 
public  and  avowed  a£t,  fuch  as  entry  is,  will  declare  his  conti¬ 
nuance  to  be  tortious,  or,  in  common  language,  wrongful. 

Th  u  s  ftands  the  law,  with  regard  to  tenants  by  fufferance ; 
and  landlords  are  obliged  in  thefe  cafes  to  make  formal  entries 
upon  their  lands  %  and  recover  poffeliion  by  the  legal  procefs  of 
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ejedhnent :  and  at  the  utmoft,  by.  the  common  law,  the  tenant 
was  bound  to  account  for  the  profits  of  the  land  fo  by  him  de¬ 
tained.  But  now,  by  flatute  4 Geo.  II.  c.  28.  in  cafe  any  tenant 
for  life  or  years,  or  other  perfon  claiming  under  or  by  collufion 
with  fuch  tenant,  fliall  wilfully  hold  over  after  the  determination 
of  the  term,  and  demand  made  in  writing  for  recovering  the  pof- 
feffion  of  the  premifes,  by  him  to  whom  the  remainder  or  rever- 
fion  thereof  fliall  belong;  fuch  perfon,  fo  holding  over,  fliall  pay, 
for  the  time  he  continues,  at  the  rate  of  double  the  yearly  value 
of  the  lands  fo  detained.  This  has  almoft  put  an  end  to  the 
prattice  of  tenancy  by  fufferance,  unlefs  with  the  tacit  confent  of 
the  owner  of  the  tenement* 
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Chapter  the  tenth. 


Of  ESTATES  upon  CONDITION. 


BESIDES  the  feveral  divifions  of  eftates,  in  point  of  inte- 
reft,  which  we  have  confidered  in  the  three  preceding 
chapters,  there  is  alfo  another  fpecies  ftill  remaining,  which  i$ 
called  an  eftate  upon  conditiofi ;  being  fuch  whofe  exiftence  de¬ 
pends  upon  the  happening  or  not  happening  of  fome  uncertain 
event,  whereby  the  eftate  may  be  either  originally  created,  or  en¬ 
larged,  or  finally  defeated3.  And  thefe  conditional  eftates  I  have 
chofen  to  referve  till  laft,  becaufe  they  are  indeed  more  properly 
qualifications  of  other  eftates,  than  a  diftindt  fpecies  of  them- 
felves  ;  feeing  that  any  quantity  of  intereft,  a  fee,  a  freehold,  or 
a  term  of  years,  may  depend  upon  thefe  provifional  reftridtions. 
Eftates  then  upon  condition,  thus  underftood,  are  of  two  forts : 
1.  Eftates  upon  condition  implied :  2.  Eftates  upon  condition 
exprejfed:  under  which  laft  may  be  included,  3.  Eftates  held  in 
njadio,  gage,  or  pledge :  4.  Eftates  by  Jlatute  merchant  or  Jlatute 
Jlaple :  5.  Eftates  held  by  e legit, 

I.  Estates  upon  condition  implied  in  law,  are  where  a 
grant  of  an  eftate  has  a  condition  annexed  to  it  infeparably,  from 
it’s  eflence  and  conftitution,  although  no  condition  be  exprefted 
in  words.  As  if  a  grant  be  made  to  a  man  of  an  office,  generally, 
without  adding  other  words  ;  the  law  tacitly  annexes  hereto  a 
fecret  condition,  that  the  grantee  fhall  duly  execute  his  office  b, 
a  Co.  Litt.  201.  b  Litt.  §.378. 

on 
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on  breach  of  which  condition  it  is  lawful  for  the  grantor,  or  his 
heirs,  to  ouft  him,  and  grant  it  to  another  perfon c.  For  an  of¬ 
fice,  either  public  or  private,  may  be  forfeited  by  mif-nfer  or  non- 
afer ;  both  of  which  are  breaches  of  this  implied  condition,  i .  By 
mf-ufer ,  or  abufe  ;  as  if  a  judge  takes  a  bribe,  or  a  park-keeper 
kills  deer  without  authority.  2.  By  non-ifer ,  or  negledt ;  which  in 
public  offices,  that  concern  the  adminiftration  of  juftice,  or  the 
commonwealth,  is  of  itfelf  a  diredt  and  immediate  caufe  of  for¬ 
feiture  :  but  non-ufer  of  a  private  office  is  no  caufe  of  forfeiture, 
unlefs  fome  fpecial  damage  is  proved  to  be  occafioned  thereby d. 
For  in  the  one  cafe  delay  muft  necefiarily  be  occafioned  in  the  af¬ 
fairs  of  the  public,  which  require  a  conftant  attention  ;  but,  pri¬ 
vate  offices  not  requiring  fo  regular  and  unremitted  a  fervice,  the 
temporary  negledt  of  them  is  not  necefiarily  produdtive  of  mif- 
chief ;  upon  which  account  fome  fpecial  lofs  muft  be  proved,  in 
order  to  vacate  thefe.  Franchifes  alfo,  being  regal  privileges  in 
the  hands  of  a  fubjedt,  are  held  to  be  granted  on  the  fame  con¬ 
dition  of  making  a  proper  ufe  of  them ;  and  therefore  they  may 
be  loll:  and  forfeited,  like  offices,  either  by  abufe  or  by  negledt*. 

Upon  the  fame  principle  proceed  all  the  forfeitures  which 
are  given  by  law  of  life  eftates  and  others ;  for  any  adts  done  by 
the  tenant  himfelf,  that  are  incompatible  with  the  eftate  which 
he  holds.  As  if  tenants  for  life  or  years  enfeoff  a  ftranger  in  fee- 
fimple  :  this  is,  by  the  common  law,  a  forfeiture  of  their  feveral 
eftates ;  being  a  breach  of  the  condition  which  the  law  annexes 
thereto,  viz.  that  they  fhall  not  attempt  to  create  a  greater  eftate 
than  they  themfelves  are  entitled  tof.  So  if  any  tenants  for  years, 
for  life,  or  in  fee,  commit  a  felony ;  the  king  or  other  lord  of 
the  fee  is  entitled  to  have  their  tenements,  becaufe  their  eftate  is 
determined  by  the  breach  of  the  condition,  “  that  they  fhall  not 
“  commit  felony,”  which  the  lav/  tacitly  annexes  to  every  feodal 
donation. 

c  Litt.  §.  379.  e  9  Rep.  50. 

d  Co.  Litt.  233.  f  Co.  Litt.  215. 
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II.  An  eftate  on  condition  exprefied  in  the  grant  itfelf,  is 
where  an  eftate  is  granted,  either  in  fee-fimple  or  otherwife, 
with  an  exprefs  qualification  annexed,  whereby  the  eftate  granted 
Jfhall  cither  commence,  be  enlarged,  or  be  defeated,  upon  per¬ 
formance  or  breach  of  fuch  qualification  or  condition s.  Thefe 
conditions  are  therefore  either  precedent,  or  Jubfequent .  Precedent 
are  fuch  as  muft  happen  or  be  performed  before  the  eftate  can 
veft  or  be  enlarged;  fubfequent  are  fuch,  by  the  failure  or  non¬ 
performance  of  which  an  eftate  already  vefted  may  be  defeated. 
Thus,  if  an  eftate  for  life  be  limited  to  A  upon  his  marriage  with 
B,  the  marriage  is  a  precedent  condition,  and  till  that  happens  no 
eftate h  is  vefted  in  A.  Or,  if  a  man  grant  to  his  leftee  for  years, 
that  upon  payment  of  a  hundred  marks  within  the  term  he  fhall 
have  the  fee,  this  alfo  is  a  condition  precedent,  and  the  fee-fimple 
paffeth  not  till  the  hundred  marks  be  paid x.  But  if  a  man  grant 
an  eftate  in  fee-fimple,  referving  to  himfelf  and  his  heirs  a  cer¬ 
tain  rent ;  and  that,  if  fuch  rent  be  not  paid  at  the  times  limited, 
it  lhall  be  lawful  for  him  and  his  heirs  to  re-enter,  and  avoid  the 
eftate ;  in  this  cafe  the  grantee  and  his  heirs  have  an  eftate  upon 
condition  fubfequent,  which  is  defeafible  if  the  condition  be  not 
ftridtly  performed  k.  To  this  clafs  may  alfo  be  referred  all  bafe 
fees,  and  fee-fimples  conditional  at  the  common  law l.  Thus  an 
eftate  to  a  man  and  his  heirs,  tenants  of  the  manor  of  Dale ,  is  an 
eftate  on  condition  that  he  and  his  heirs  continue  tenants  of  that 
manor.  And  fo,  if  a  perfonal  annuity  be  granted  at  this  day  to 
a  man  and  the  heirs  of  his  body ;  as  this  is  no  tenement  within 
the  ftatute  of  Weftminfter  the  lecond,  it  remains,  as  at  common 
law,  a  fee-fimple  on  condition  that  the  grantee  has  heirs  of  his 
body.  Upon  the  fame  principle  depend  all  the  determinable  e- 
ftates  of  freehold,  which  we  mentioned  in  the  eighth  chapter;  as 
durante  viduitate ,  &c :  thefe  are  eftates  upon  condition  that  the 
grantees  do  not  marry,  and  the  like.  And,  on  the  breach  of  any 

k  Lite,  f .  325. 

1  See  pag.  109,  1 10,  1  xi. 
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of  thefe  fubfequent  conditions  by  the  failure  of  thefe  contingen¬ 
cies  ;  by  the  grantee’s  not  continuing  tenant  of  the  manor  of 
Dale,  by  not  having  heirs  of  his  body,  or  by  not  continuing  foie ; 
the  eftates  which  were  refpedtively  veiled  in  each  grantee  are 
wholly  determined  and  void. 

A  distinction  is  however  made  between  a  conditio n  in 
deed  and  a  limitation ,  which  Littleton  m  denominates  alfo  a  condi¬ 
tion  in  law.  For  when  an  eftate  is  fo  expreflly  confined  and  li¬ 
mited  by  the  words  of  it’s  creation,  that  it  cannot  endure  for  any 
longer  time  than  till  the  contingency  happens  upon  which  the 
eftate  is  to  fail,  this  is  denominated  a  limitation  :  as  when  land  is 
granted  to  a  man,  fo  long  as  he  is  parfon  of  Dale,  or  while  he 
continues  unmarried,  or  until  out  of  the  rents  and  profits  he  fliall 
have  made  500 1.  and  the  like  \  In  fuch  cafes  the  eftate  deter¬ 
mines  as  foon  as  the  contingency  happens,  (when  he  ceafes  to  be 
parfon,  marries  a  wife,  or  has  received  the  500/.)  and  the  next 
fubfequent  eftate,  which  depends  upon  fuch  determination,  be¬ 
comes  immediately  veiled,  without  any  adt  to  be  done  by  him 
who  is  next  in  expectancy.  But  when  an  eftate  is,  ftridtly  fpeak- 
ing,  upon  condition  in  deed  (as  if  granted  expreflly  upon  condition 
to  be  void  upon  the  payment  of  40  A  by  the  grantor,  or  fo  that 
the  grantee  continues  unmarried,  or  provided  he  goes  to  York, 
&c.  °)  the  law  permits  it  to  endure  beyond- the  time  when  fuch 
contingency  happens,  unlefs  the  grantor  or  his  heirs  or  afiigns 
take  advantage  of  the  breach  of  the  condition,  and  make  either 
an  entry  or  a  claim  in  order  to  avoid  the  eftate p.  But,  though 
ftridt  words  of  condition  be  ufed  in  the  creation  of  the  eftate,  yet 
if  on  breach  of  the  condition  the  eftate  be  limited  over  to  a  third 
perfon,  and  does  not  immediately  revert  to  the  grantor  or  his  re- 
prefentatives,  (as  if  an  eftate  bt  granted  by  A  to  B,  on  condition 
that  within  two  years  B  intermarry  with  C,  and  on  failure  thereof 
then  to  D  and  his  heirs)  this  the  law  conftrues  to  be  a  limitation 

m  §.  380.  I  Inft.  234.  0  Ibid.  42. 

n  ioRep.41.  p  Litt.  §.  347.  Stat.  32  Hen.VIII.  c.  34. 
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and  not  a  condition  q  :  becaufe,  if  it  were  a  condition,  then,  upon 
the  branch  thereof,  only  A  or  his  reprefentatives  could  avoid  the 
eftate  by  entry,  and  fo  D’s  remainder  might  be  defeated  by  their 
negledting  to  enter  ;  but,  when  it  is  a  limitation,  the  eftate  of 
B  determines,  and  that  of  D  commences,  the  inftant  that  the 
failure  happens.  So  alfo,  if  a  man  by  his  will  devifes  land  to  his 
heir  at  law,  on  condition  that  he  pays  a  fum  of  money,  and  for 
non-payment  devifes  it  over,  this  fhall  be  confidered  as  a  limita¬ 
tion  ;  otherwife  no  advantage  could  be  taken  of  the  non-payment, 
for  none  but  the  heir  himfelf  could  have  entered  for  a  breach  of 
condition r. 

I  n  all  thefe  inftances,  of  limitations  or  conditions  fubfequent, 
it  is  to  be  obferved,  that  fo  long  as  the  condition,  either  exprefs 
or  implied,  either  in  deed  or  in  law,  remains  unbroken,  the 
grantee  may  have  an  eftate  of  freehold,  provided  the  eftate  upon 
which  fuch  condition  is  annexed  be  in  itfelf  of  a  freehold  nature  ; 
as  if  the  original  grant  exprefs  either  an  eftate  of  inheritance,  or 
for  life,  or  no  eftate  at  all,  which  is  conftrudtively  an  eftate  for  life. 
For  the  breach  of  thefe  conditions  being  contingent  and  uncer¬ 
tain,  this  uncertainty  preferves  the  freehold*;  becaufe  the  eftate 
is  capable  to  laft  for  ever,  or  at  leaft  for  the  life  of  the  tenant, 
fuppofing  the  condition  to  remain  unbroken.  But  where  the  e- 
ftate  is  at  the  utmoft  a  chattel  intereft,  which  muft  determine  at 
a  time  certain,  and  may  determine  fooner,  (as  a  grant  for  ninety 
nine  years,  provided  A,  B,  and  C,  and  the  furvivor  of  them, 
fhall  fo  long  live)  this  ftill  continues  a  mere  chattel,  and  is  not, 
by  it’s  uncertainty,  ranked  among  eftates  of  freehold. 

These  exprefs  conditions,  if  they  be  impojjible  at  the  time  of 
their  creation,  or  afterwards  become  impoftible  by  the  adt  of  God 
or  the  adt  of  the  feoft'or  himfelf,  or  if  they  be  contrary  to  law, 
or  repugnant  to  the  nature  of  the  eftate,  are  void.  In  any  of 
which  cafes,  if  they  be  conditions  fubfequent,  that  is,  to  be  per- 

*i  1  Ventr.  202.  *  Co.  Litt.  42. 

r  Cro.Eliz.  205.  1  Roll.  Abr,  41 1. 
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formed  after  the  eflate  is  veiled,  the  eflate  fhall  become  abfolute, 
in  the  tenant.  As,  if  a  feoffment  be  made  to  a  man  in  fee-fimple*. 
on  condition  that  unlefs  he  goes  to  Rome  in  twenty  four  hours; 
or  unlefs  he  marries  with  Jane  S.  by  fuch  a  day ;  (within  which, 
time  the  woman  dies,  or  the  feoffor  marries  her  himfelf).or  unlefs  he 
kills  another;  or  in  cafe  he  alienes  in  fee ;  then  and  in  any  of  fuch 
cafes  the  eflate  fhall  be  vacated  and  determine :  here  the  condi¬ 
tion  is  void,  and  the  eflate  made  abfolute  in  the  feoffee.  For  he 
hath  by  the  grant  the  eflate  veiled  in  him,  which  fhall  not  be. 
defeated  afterwards  by  a  condition  either  impoffible,  illegal,  or 
repugnant1.  But  if  the  condition  b z  precedent,  or  to  be  performed 
before  the  eflate  veils,  as  a  grant  to  a  man  that,  if  he  kills  an¬ 
other  or  goes  to  Rome  in  a  day,  he  fhall  have  an  eflate  in  fee; 
here,  the  void  condition  being  precedent,  the  eflate  which  de¬ 
pends  thereon  is  alfo  void,  and  the  grantee  fhall  take  nothing  by 
the  grant :  for  he  hath  no  eflate  until  the  condition  be  per¬ 
formed  u. 

There  are  fome  eflates  defeafible  upon  condition  fubfequent* 
that  require  a  more  peculiar  notice.  Such  are 

III.  Estates  held  in  vadio,  in  gage,  or  pledge;  which  are; 
of  two  kinds,  vivum  vadium ,  or  living  pledge ;  and  mortuum  va¬ 
dium,  dead  pledge,  or  ftiortgage. 

Vivum  vadium,  or  living  pledge,  is  when  a  man  borrows  a 
fum  (fuppofe  200/.)  of  another;  and  grants  him  an  eflate,  as,  of 
20/.  per  annum ,  to  hold  till  the  rents  and  profits  fhall  repay  the 
fum  fo  borrowed.  This  is  an  eflate  conditioned  to  be  void,  as  foon 
as  fuch  fum  is  raifed.  And  in  this  cafe  the  land  or  pledge  is  faid 
to  be  living:  it  fubfifls,  and  furvives  the  debt;  and,  immediately 
on  the  difeharge  of  that,  refults  back  to  the  borrower  w.  But 
mortuum  vadium ,  a  dead  pledge,  or  mortgage ,  (which  is  much 
more  common  than  the  other)  is  where  a  man  borrows  of  another 

‘  Co.  Litt.  206.  w  Ibid.  20c, 
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a  fpeciffc  fum  (t?.  g.  200/.)  and  grants  him  an  eflate  in  fee,  on 
condition  that  if  he,  the  mortgagor,  fhall  repay  the  mortgagee 
the  faid  fum  of  200 1.  on  a  certain  day  mentioned  in  the  deed, 
that  then  the  mortgagor  may  re-enter  on  the  eflate  fo  granted  in 
pledge ;  or,  as  is  now  the  more  ufual  way,  that  the  mortgagee 
lhall  re-convey  the  eflate  to  the  mortgagor  :  in  this  cafe  the  land, 
which  is  fo  put  in  pledge,  is  by  law,  in  cafe  of  non-payment  at 
the  time  limited,  for  ever  dead  and  gone  from  the  mortgagor; 
and  the  mortgagee’s  eflate  in  the  lands  is  then  no  longer  condi¬ 
tional,  but  abfolute.  But,  fo  long  as  it  continues  conditional, 
that  is,  between  the  time  of  lending  the  money,  and  the  time 
allotted  for  payment,  the  mortgagee  is  called  tenant  in  mortgage  \ 
But,  as  it  was  formerly  a  doubt y,  whether,  by  taking  fuch  e- 
flate  in  fee,  it  did  not  become  liable  to  the  wife’s  dower,  and 
other  incumbrances  of  the  mortgagee  (though  that  doubt  has 
been  long  ago  over-ruled  by  our  courts  of  equity2)  it  therefore 
became  ufual  to  grant  only  a  long  term  of  years,  by  way  of  mort¬ 
gage  ;  with  condition  to  be  void  on  re-payment  of  the  mortgage- 
money  :  which  courfe  has  been  fince  continued,  principally  be- 
caufe  on  the  death  of  the  mortgagee  fuch  term  becomes  veiled  in 
his  perfonal  reprefentatives,  who  alone  are  intitled  in  equity  to 
receive  the  money  lent,  of  whatever  nature  the  mortgage  may 
happen  to  be. 

As  foon  as  the  eflate  is  created,  the  mortgagee  may  imme¬ 
diately  enter  on  the  lands ;  but  is  liable  to  be  difpoffeffed,  upon 
performance  of  the  condition  by  payment  of  the  mortgage-money 
at  the  day  limited.  And  therefore  the  ufual  way  is  to  agree  that 
the  mortgagor  fhall  hold  the  land  till  the  day  afhgned  for  pay¬ 
ment  ;  when,  in  cafe  of  failure,  whereby  the  eflate  becomes 
abfolute,  the  mortgagee  may  enter  upon  it  and  take  pofTeffion, 
without  any  poffibility  at  law  of  being  afterwards  evicted  by  the 
mortgagor,  to  whom  the  land  is  now  for  ever  dead.  But  here 
again  the  courts  of  equity  interpole ;  and,  though  a  mortgage 

x  Litt.  §.  332.  2  Hardr,  4 66. 
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be  thus  forfeited,  and  the  eftate  abfolutely  vetted  in  the  mort¬ 
gagee  at  the  common  law,  yet  they  will  conttder  the  real  value 
of  the  tenements  compared  with  the  fum  borrowed.  And,  if  the 
eftate  be  of  greater  value  than  the  money  lent  thereon,  they  will 
allow  the  mortgagor  at  any  reafonable  time  to  re-call  or  redeem 
his  ettate ;  paying  to  the  mortgagee  his  principal,  intereft,  and 
expenfes  .*  for  otherwife,  in  ftridtnefs  of  law,  an  ettate  worth 
1000  /.  might  be  forfeited  for  non-payment  of  ioo  /.  or  a  lefs 
fum.  This  reafonable  advantage,  allowed  to  mortgagors,  is  called 
the  equity  of  redemption:  and  this  enables  a  mortgagor  to  call 
on  the  mortgagee,  who  has  pottettion  of  his  ettate  to  deliver  it 
back  and  account  for  the  rents  and  profits  received,  on  payment 
of  his  whole  debt  and  intereft  -3  thereby  turning  the  mortnum  into 
a  kind  of  vivum  vadium .  But,  on  the  other  hand,  the  mortgagee 
may  either  compel  the  fale  of  the  ettate,  in  order  to  get  the  whole 
of  his  money  immediately  ;  or  elfe  call  upon  the  mortgagor  to 
redeem  his  ettate  prefently,  or,  in  default  thereof,  to  be  for  ever 
foreclofed  from  redeeming  the  fame  ;  that  is,  to  lofe  his  equity  of 
redemption  without  poftibility  of  re-call.  And  alfo,  in  fome  cafes 
of  fraudulent  mortgagees  a,  the  fraudulent  mortgagor  forfeits  all 
equity  of  redemption  whatfoever.  It  is  not  therefore  ufual  for 
mortgagees  to  take  pottettion  of  the  mortgaged  eftate,  unlefs 
where  the  fecuiity  is  precarious,  or  fmall ;  or  where  the  mort¬ 
gagor  neglefts  even  the  payment  of  intereft :  when  the  mort¬ 
gagee  is  frequently  obliged  to  bring  an  eje&ment,  and  take  the 
land  into  his  own  hands,  in  the  nature  of  a  pledge,  or  the  pig - 
nus  of  the  Roman  law  ;  whereas,  while  it  remains  in  the  hands 
of  the  mortgagor,  it  more  refembles  their  hypothecay  which  was 
where  the  pofteffton  of  the  thing  pledged  remained  with  the 
debtor b.  But,  by  ftatute  7  Geo.  II.  c.  20.  after  payment  or  ten¬ 
der  by  the  mortgagor  of  principal,  intereft,  and  cofts,  the  mort¬ 
gagee  can  maintain  no  ejedlment ;  but  may  be  compelled  to  re-, 
aftign  his  fecurities.  In  Glanvil’s  time,  when  the  univerfal  me- 

a  Stat.  4  Sc  5  W.  &  M.  c.  16.  ditori.  At  earn,  quae  fine  traditione  nuda  con - 

b  Pigncris  appeJlatione  ea?n  proprie  rent  con-  wntione  tenet ur,  proprie  bypotbecae  appellatione 
tincri  didtnus ,  quae  fimul  etiam  tr.aditur  ere -  contineri  dicimus.  Infi.  1.  4.  /.  6.  §.7. 
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thod  of ^  conveyance  was  by  livery  of  feifin  or  corporal  tradition 
of  the  lands,  no  gage  or  pledge  of  lands  was  good  unlefs  poffef- 
fion  was  alfo  delivered  to  the  creditor ;  “Ji  non  fequatur  ipfius  va- 
“  dii  traditioy  curia  domini  regis  hitjufmodi privatas  conventiones  tueri 
“non  filet for  which  the  reafon  given  is,  to  prevent  fubfe- 
quent  and  fraudulent  pledges  of  the  fame  land  ;  “  cum  in  tali  cajii 
*<  pojjit  eadem  res  pluribus  aliis  credit  or  ibus  turn  prius  turn  pofierius 
“  invadiari c.”  And  the  frauds  which  have  arifen,  fince  theexchange 
of  thefe  public  and  notorious  conveyances  for  more  private  and 
fecret  bargains,  have  well  evinced  the  wifdom  of  our  antient  law. 

IV.  A  fourth  fpecies  of  eflates,  defeafible  on  condition 
fubfequent,  are  thofe  held  by  Jlatute  merchant ,  and  Jlatute  Jlaple ; 
which  are  very  nearly  related  to  the  vivum  vadium  before-men¬ 
tioned,  or  eflate  held  till  the  profits  thereof  fhall  difcharge  a  debt 
liquidated  or  afcertained.  For  both  the  flatute  merchant  and 
flatute  flaple  are  fecurities  for  money ;  the  one  entered  into  pur- 
fuant  to  the  flatute  1 3  Edw.  I.  de  ?nercatoribus ,  and  thence  called  a 
flatute  merchant ,  the  other  purfuant  to  the  flatute  27  Edw.  III. 
c.  9.  before  the  mayor  of  the  flaple,  that  is  to  fay,  the  grand 
mart  for  the  principal  commodities  or  manufa&ures  of  the  king¬ 
dom,  formerly  held  by  a£l  of  parliament  in  certain  trading  towns  d, 
and  thence  this  fecurity  is  called  a  flatute  flaple.  They  are  both, 
I  fay,  fecurities  for  debts,  originally  permitted  only  among  tra¬ 
ders,  for  the  benefit  of  commerce  •,  whereby  the  lands  of  the 
debtor  are  conveyed  to  the  creditor,  till  out  of  the  rents  and 
profits  of  them  his  debt  may  be  fatisfied  :  and  during  fuch  time 
as  the  creditor  fo  holds  the  lands,  he  is  tenant  by  flatute  mer¬ 
chant  or  flatute  flaple.  There  is  alfo  a  fimilar  fecurity,  the  re¬ 
cognizance  in  the  nature  of  flatute  flaple,  which  extends  the 
benefit  of  this  mercantile  tranfadlion  to  all  the  king’s  fubje&s  in 
general,  by  virtue  of  the  flatute  23  Hen.  VIII.  c.  6. 

V.  Another  fimilar  conditional  eflate,  created  by  operation 
of  law,  for  fecurity  and  fatisfadlion  of  debts,  is  called  an  eflate 

c  /.  10.  c.  8.  d  See  book  I.  ch.  8. 
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by  e legit.  What  an  e legit  is,  and  why  fo  called,  will  be  explained 
in  the  third  part  of  thefe  commentaries.  At  prefent  I  need  only 
mention,  that  it  is  the  name  of  a  writ,  founded  on  the  flatute c 
of  Weflm.  2.  by  which,  after  a  plaintiff  has  obtained  judgment 
for  his  debt  at  law,  the  fheriff  gives  him  poffeffion  of  one  half 
of  the  defendant’s  lands  and  tenements,  to  be  held,  occupied, 
and  enjoyed,  until  his  debt  and  damages  are  fully  paid  :  and, 
during  the  time  he  fo  holds  them,  he  is  called  tenant  by  e legit. 
It  is  eafy  to  obferve,  that  this  is  alfo  a  mere  conditional  eftate, 
defeafible  as  foon  as  the  debt  is  levied.  But  it  is  remarkable, 
that  the  feodal  reflraints  of  alienating  lands,  and  charging  them 
with  the  debts  of  the  owner,  were  foftened  much  earlier  and 
much  more  effectually  for  the  benefit  of  trade  and  commerce,  than 
for  any  other  coniideration.  Before  the  flatute  of  quia  emptores f, 
it  is  generally  thought  that  the  proprietor  of  lands  was  enabled 
to  alienate  no  more  than  a  moiety  of  them  :  the  flatute  there¬ 
fore  of  Weflm.  2.  permits  only  fo  much  of  them  to  be  affeCled 
by  the  procefs  of  law,  as  a  man  was  capable  of  alienating  by  his 
own  deed.  But  by  the  ftatute  de  mercatoribus  (palled  in  the  fame 
yearg)  the  whole  of  a  man’s  lands  was  liable  to  be  pledged  in  a 
flatute  merchant,  for  a  debt  contracted  in  trade ;  though  only 
half  of  them  was  liable  to  be  taken  in  execution  for  any  other 
debt  of  the  owner. 

I  shall  conclude  what  I  had  to  remark  of  thefe  eflates, 
by  flatute  merchant,  flatute  ftaple,  and  e legit,  with  the  obferva- 
tion  of  fir  Edward  Cokeh.  “  Thefe  tenants  have  uncertain  interefls 
“  in  lands  and  tenements,  and  yet  they  have  but  chattels  and  no 
“  freeholds (which  makes  them  an  exception  to  the  general 
rule)  “  becaufe  though  they  may  hold  an  ellate  of  inheritance, 
u  or  for  life,  ut  liberum  tenementum ,  until  their  debt  be  paid ;  yet 
“it  fhall  go  to  their  executors:  for  ut  is  fimilitudinary ;  and 
“  though,  to  recover  their  eflates,  they  fhall  have  the  fame  remedy 
“  (by  afTife)  as  a  tenant  of  the  freehold  fhall  have,  yet  it  is  but 
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“  the  fimilitude  of  a  freehold,  and  nullum  fimile  eft  idem .”  This 
indeed  only  proves  them  to  be  chattel  interefls,  becaufe  they  go 
to  the  executors,  which  is  inconiiftent  with  the  nature  of  a  free¬ 
hold  :  but  it  does  not  aflign  the  reafon  why  thefe  eflates,  in  con- 
tradiflinftion  to  other  uncertain  interefls,  lhall  veft  in  the  execu¬ 
tors  of  the  tenant  and  not  the  heir;  which  is  probably  owing  to 
this :  that,  being  a  fecurity  and  remedy  provided  for  perfonal 
debts  owing  to  the  deceafed,  to  which  debts  the  executor  is  in- 
titled,  the  law  has  therefore  thus  diredled  their  fucceflion  ,*  as 
judging  it  reafonable,  from  a  principle  of  natural  equity,  that  the 
fecurity  and  remedy  fhould  be  veiled  in  them,  to  whom  the  debts 
if  recovered  would  belong.  And,  upon  the  fame  principle,  if 
lands  be  devifed  to  a  man’s  executor,  until  out  of  their  profits  the 
debts  due  from  the  teflator  be  difcharged,  this  interefl  in  the 
lands  fliall  be  a  chattel  interefl,  and  on  the  death  of  fuch  exe¬ 
cutor  fhall  go  to  his  executors 1 :  becaufe  they,  being  liable  to 
pay  the  original  teflator’s  debts,  fo  far  as  his  aflets  will  extend, 
are  in  reafon  intitled  to  poffefs  that  fund,  out  of  which  he  has 
diredled  them  to  be  paid. 
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Chapter  the  eleventh. 

Of  ESTATES  in  POSSESSION,  REMAINDER, 
and  REVERSION. 


T  TITHERTQ  we  have  confidered  eftates  folely  with  re- 
JL  Jl  gard  to  their  duration,  or  the  qua?itity  of  interejl  which  the 
owners  have  therein.  We  are  now  to  confider  them  in  another 
view  ;  with  regard  to  the  time  of  their  enjoyment ,  when  the  actual 
pernancy  of  the  profits  (that  is,  the  taking,  perception,  or  receipt, 
of  the  rents  and  other  advantages  arifing  therefrom)  begins.  fi¬ 
liates  therefore,  with  refpedt  to  this  confideration,  may  either  be 
in  pof  'efion ,  or  in  expectancy  :  and  of  expedtancies  there  are  two 
forts  ;  one  created  by  adt  of  the  parties,  called  a  reinainder  >  the 
other  by  adt  of  law,  and  called  a  reverfon . 

I.  Of  eftates  in  pof'efion,  (which  are  fometimes  called  eftates 
executed ,  whereby  a  prefent  intereft  pafles  to  and  refides  in  the 
tenant,  not  depending  on  any  fubfequent  circumftance  or  contin¬ 
gency,  as  in  the  cafe  of  eftates  executory )  there  is  little  or  nothing 
peculiar  to  be  obferved.  All  the  eftates  we  have  hitherto  fpoken 
of  are  of  this  kind ;  for,  in  laying  down  general  rules,  we  ufually 
apply  them  to  fuch  eftates  as  are  then  adtually  in  the  tenant’s 
pofteftion.  But  the  dodtrine  of  eftates  in  expedtancy  contains 
fome  of  the  niceft  and  moft  abftrufe  learning  in  the  Englifh  law, 
Thefe  will  therefore  require  a  minute  difcufiion,  and  demand 
fome  degree  of  attention. 
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II.  An  eftate  then  in  remainder  may  be  defined  to  be,  an 
eftate  limited  to  take  effect  and  be  enjoyed  after  another  eftate  is 
determined.  As  if  a  man  feifed  in  fee-fimple  granteth  lands  to 
A  for  twenty  years,  and,  after  the  determination  of  the  faid  term, 
then  to  B  and  his  heirs  for  ever  :  here  A  is  tenant  for  years,  re¬ 
mainder  to  B  in  fee.  In  the  firft  place  an  eftate  for  years  is  crea¬ 
ted  or  carved  out  of  the  fee,  and  given  to  A ;  and  the  refidue  or 
remainder  of  it  is  given  to  B.  But  both  thefe  interefts  are  in  fad: 
only  one  eflate ;  the  prefent  term  of  years  and  the  remainder  af¬ 
terwards,  when  added  together,  being  equal  only  to  one  eflate  in 
feea.  They  are  indeed  different  parts,  but  they  conftitute  only 
one  whole:  they  are  carved  out  of  one  and  the  fame  inheritance  : 
they  are  both  created,  and  may  both  fublift,  together  3  the  one 
in  pofTeflion,  the  other  in  expedancy.  So  if  land  be  granted  to 
A  for  twenty  years,  and  after  the  determination  of  the  faid  term 
to  B  for  life  3  and,  after  the  determination  of  B’s  eftate  for  life, 
it  be  limited  to  C  and  his  heirs  for  ever  :  this  makes  A  tenant 
for  years,  with  remainder  to  B  for  life,  remainder  over  to  C  in 
fee.  Now  here  the  eftate  of  inheritance  undergoes  a  divilion  into 
three  portions :  there  is  firft  A’s  eftate  for  years  carved  out  of  it  3 
and  after  that  B’s  eftate  for  life  3  and  then  the  whole  that  re¬ 
mains  is  linlited  to  C  and  his  heirs.  And  here  alfo  the  firft  eftate, 
and  both  the  remainders,  for  life  and  in  fee,  are  one  eftate  only  3. 
being  nothing  but  parts  or  portions  of  one  entire  inheritance  : 
and  if  there  were  a  hundred  remainders,  it  would  ftill  be  the 
fame  thing  $  upon  a  principle  grounded  on  mathematical  truth, 
that  all  the  parts  are  equal,  and  no  more  than  equal,  to  the  whole. 
And  hence  alfo  it  is  eafy  to  colledt,  that  no  remainder  can  be 
limited  after  the  grant  of  an  eftate  in  fee-fimpleb :  becaufe  a  fee- 
fimple  is  the  higheft  and  largeft  eftate,  that  a  fubjeft  is  capable 
of  enjoying  3  and  he  that  is  tenant  in  fee  hath  in  him  the  whole 
of  the  eftate  :  a  remainder  therefore,  which  is  only  a  portion, 
or  refiduary  part,  of  the  eftate,  cannot  be  referved  after  the 
whole  is  difpofed  of.  A  particular  eftate,  with  all  the  remain- 
a  Co.  Litt.  143.  b  Plowd.  29.  Vaugh.  269. 
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ders  expectant  thereon,  is  only  one  fee-fimple ;  as  40/.  is  part  of 
100/.  and  60/.  is  the  remainder  of  it  :  wherefore,  after  a  fee- 
fimple  once  veiled,  there  can  no  more  be  a  remainder  limited 
thereon,  than  after  the  whole  100  /.  is  appropriated  there  can  be 
any  refidue  fubfifiing. 

Thus  much  being  premifed,  we  fhall  be  the  better  enabled 
to  comprehend  the  rules  that  are  laid  down  by  law  to  be  obferved 
in  the  creation  of  remainders,  and  the  reafons  upon  which  thofe 
rules  are  founded. 

1 .  And,  firfl,  there  muft  neceflarily  be  fome  particular  efiate,. 
precedent  to  the  eftate  in  remainder0.  As,  an  eftate  for  years  to 
A,  remainder  to  B  for  life  ;  or,  an  efiate  for  life  to  A,  remain¬ 
der  to  B  in  tail.  This  precedent  efiate  is  called  th z  particular 
efiate,  as  being  only  a  fmall  part,  or  particula ,  of  the  inherit¬ 
ance  ;  the  refidue  or  remainder  of  which  is  granted  over  to  an¬ 
other.  The  necefiity  of  creating  this  preceding  particular  efiate, 
in  order  to  make  a  good  remainder,  arifes  from  this  plain  reafon  > 
that  re?nainder  is  a  relative  exprefiion,  and  implies  that  fome  part 
of  the  thing  is  previoufiy  difpofed  of :  for,  where  the  whole  is 
conveyed  at  once,  there  cannot  poffibly  exifi  a  remainder  ;  but 
the  interefi  granted,  whatever  it  be,  will  be  an  efiate  in  pofieffiom 

A  N  efiate  created  to  commence  at  a  diftant  period  of  time, 
without  any  intervening  efiate,  is  therefore  properly  no  remain¬ 
der  :  it  is  the  whole  of  the  gift,  and  not  a  refiduary  part.  And 
fuch  future  eftates  can  only  be  made  of  chattel  interefis,  which 
were  confidered  in  the  light  of  mere  contracts  by  the  antient 
lawd,  to  be  executed  either  now  or  hereafter,  as  the  contracting 
parties  fiiould  agree  :  but  an  efiate  of  freehold  muft  be  created 
to  commence  immediately.  For  it  is  an  antient  rule  of  the  com¬ 
mon  law,  that  no  efiate  of  freehold  can  be  created  to  commence 
in  futuro ;  but  it  ought  to  take  effeCt  prefently  either  in  pofiefiion 
or  remainder e :  becaufe  at  common  law  no  freehold  in  lands 
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could  pafs  without  livery  of  feiiin  ;  which  mull  operate  either 
immediately,  or  not  at  all.  It  would  therefore  be  contradictory, 
if  an  eftate,  which  is  not  to  commence  till  hereafter,  could  be 
granted  by  a  conveyance  which  imports  an  immediate  poflefiion. 
Therefore,  though  a  leafe  to  A  for  feven  years,  to  commence 
from  next  Michaelmas,  is  good;  yet  a  conveyance  to  B  of  lands, 
to  hold  to  him  and  his  heirs  for  ever  from  the  end  of  three  years 
next  enfuing,  is  void.  So  that  when  it  is  intended  to  grant  an 
eftate  of  freehold,  whereof  the  enjoyment  fhall  be  deferred  till  a 
future  time,  it  is  neceffary  to  create  a  previous  particular  eftate, 
which  may  fubfift  till  that  period  of  time  is  completed  ;  and  for 
the  grantor  to  deliver  immediate  poflefiion  of  the  land  to  the  te¬ 
nant  of  this  particular  eftate,  which  is  conftrued  to  be  giving 
pofleflion  to  him  in  remainder,  fince  his  eftate  and  that  of  the 
particular  tenant  are  one  and  the  fame  eftate  in  law.  As,  where 
one  leafes  to  A  for  three  years,  with  remainder  to  B  in  fee,  and 
makes  livery  of  feifin  to  A;  here  by  the  livery  the  freehold  is 
immediately  created,  and  vefted  in  B,  daring  the  continuance  of 
A’s  term  of  years.  The  whole  eftate  paftes  at  once  from  the 
grantor  to  the  grantees,  and  the  remainder-man  is  feifed  of  his 
remainder  at  the  fame  time  that  the  termor  is  pofiefled  of  his 
term.  The  enjoyment  of  it  mull  indeed  be  deferred  till  hereaf¬ 
ter  ;  but  it  is  to  all  intents  and  purpofes  an  eftate  commencing  in 
praefentiy  though  to  be  occupied  and  enjoyed  in  futuro. 

A  s  no  remainder  can  be  created,  without  fuch  a  precedent 
particular  eftate,  therefore  the  particular  eftate  is  faid  to  fupport 
the  remainder.  But  a  leafe  at  will  is  not  held  to  be  fuch  a  parti¬ 
cular  eftate,  as  will  fupport  a  remainder  over  f.  For  an  eftate  at 
will  is  of  a  nature  fo  flender  and  precarious,  that  it  is  not  looked 
upon  as  a  portion  of  the  inheritance  ;  and  a  portion  muft  firft  be 
taken  out  of  it,  in  order  to  conftitute  a  remainder.  Befides,  if 
it  be  a  freehold  remainder,  livery  of  feifin  muft  be  given  at  the 
time  of  it’s  creation ;  and  the  entry  of  the  grantor,  to  do  this, 
determines  the  eftate  at  will  in  the  very  inftant  in  which  it  is 

f  S  Rep.  75. 


made E. 


Ch.  n.  of  Things.  167 

made 8 :  or,  if  it  be  a  chattel  intereft,  though  perhaps  it  might 
operate  as  a  future  contract,  if  the  tenant  for  years  be  a  party  to 
the  deed  of  creation,  yet  it  is  void  by  way  of  remamder :  for  it 
is  a  feparate  independent  contract,  didtindt  from  the  precedent 
eftate  at  will  ,♦  and  every  remainder  mu  ft  be  part  of  one  and  the 
fame  eftate,  out  of  which  the  preceding  particular  eftate  is  taken  h. 
And  hence  it  is  generally  true,  that  if  the  particular  eftate  is 
void  in  it’s  creation,  or  by  any  means  is  defeated  afterwards,  the 
remainder  fupported  thereby  fhall  be  defeated  alfo  1 :  as  where  the 
particular  eftate  is  an  eftate  for  the  life  of  a  perfon  not  in  ejfek  ^ 
or  an  eftate  for  life  upon  condition,  on  breach  of  which  condition 
the  grantor  enters  and  avoids  the  eftate 1 $  in  either  of  thefe  cafes 
the  remainder  over  is  void. 


2.  A  second  rule  to  be  obferved  is  this  ,♦  that  the  remainder 
muft  commence  or  pafs  out  of  the  grantor  at  the  time  of  the 
creation  of  the  particular  eftate  m.  As,  where  there  is  an  eftate 
to  A  for  life,  with  remainder  to  B  in  fee  :  here  B’s  remainder  in 
fee  pafles  from  the  grantor  at  the  fame  time  that  feifin  is  delivered 
to  A  of  his  life  eftate  in  pofleflion.  And  it  is  this,  which  induces 
the  neceftity  at  common  law  of  livery  of  feifin  being  made  on  the 
particular  eftate,  whenever  a  freehold  remainder  is  created.  For, 
if  it  be  limited  even  on  an  eftate  for  years,  it  is  neceflary  that  the 
lefiee  for  years  ftiould  have  livery  of  feifin,  in  order  to  convey  the 
freehold  from  and  out  of  the  grantor ;  otherwife  the  remainder 
is  void  n.  Not  that  the  livery  is  neceflary  to  ftrengthen  the  eftate 
for  years ;  but,  as  livery  of  the  land  is  requifite  to  convey  the 
freehold,  and  yet  cannot  be  given  to  him  in  remainder  without 
infringing  the  pofleflion  of  the  lefiee  for  years,  therefore  the  law 
allows  fuch  livery,  made  to  the  tenant  of  the  particular  eftate, 
to  relate  and  enure  to  him  in  remainder,  as  both  are  but  one 
eftate  in  law  °. 


£  Dyer.  iS. 
h  Raym.  151. 

1  Co,  Litt.  298. 
k  2  Roll.  Abr.  415. 
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3.  A  third  rule  refpecting  remainders  is  this ;  that  the  re¬ 
mainder  mud:  veil  in  the  grantee  during  the  continuance  of  the 
particular  eftate,  or  eo  injlanti  that  it  determines p.  As,  if  A  be 
tenant  for  life,  remainder  to  B  in  tail ;  here  B’s  remainder  is 
veiled  in  him,  at  the  creation  of  the  particular  eftate  to  A  for 
life  :  or,  if  A  and  B  be  tenants  for  their  joint  lives,  remainder 
to  the  furvivor  in  fee;  here,  though  during  their  joint  lives  the 
remainder  is  veiled  in  neither,  yet  on  the  death  of  either  of  them, 
the  remainder  veils  inftantly  in  the  furvivor:  wherefore  both 
thefe  are  good  remainders.  But,  if  an  eftate  be  limited  to  A  for 
life,  remainder  to  the  eldeft  fon  of  B  in  tail,  and  A  dies  before  B 
hath  any  fon  ;  here  the  remainder  will  be  void,  for  it  did  not 
veil  in  any  one  during  the  continuance,  nor  at  the  determination, 
of  the  particular  eftate  :  and,  even  luppofing  that  B  ihould  after¬ 
wards  have  a  fon,  he  ftiall  not  take  by  this  remainder;  for,  as  it 
did  not  veft  at  or  before  the  end  of  the  particular  eftate,  it  never 
can  veft  at  all,  but  is  gone  for  ever q.  And  this  depends  upon  the 
principle  before  laid  down,  that  the  precedent  particular  eftate 
and  the  remainder  are  one  eftate  in  law ;  they  muft  therefore 
fubfift  and  be  in  ejje  at  one  and  the  fame  inftant  of  time,  either 
during  the  continuance  of  the  firft  eftate  or  at  the  very  inftant 
when  that  determines,  fo  that  no  other  eftate  can  pofiibly  come 
between  them.  For  there  can  be  no  intervening  eftate  between 
the  particular  eftate,  and  the  remainder  fupported  thereby  r :  the 
thing  fupported  muft  fall  to  the  ground,  if  once  it’s  lupport  be 
fevered  from  it. 

I  t  is  upon  thefe  rules,  but  principally  the  laft,  that  the  doc¬ 
trine  of  contingent  remainders  depends.  For  remainders  are  either 
vejled  or  contingent .  Vejled  remainders  (or  remainders  executed, 
whereby  a  prefent  intereft  palles  to  the  party,  though  to  be  en¬ 
joyed  in  futuro )  are  where  the  eftate  is  invariably  fixed,  to  remain 
to  a  determinate  perfon,  after  the  particular  eftate  is  fpent.  As 


if 
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if  A  be  tenant  for  twenty  years,  remainder  to  B  in  fee ;  here  B’s 
is  a  vefted  remainder,  which  nothing  can  defeat,  or  fet  afide. 

Contingent  or  executory  remainders  (whereby  no  prefent 
intereft  palfes)  are  where  the  eftate  in  remainder  is  limited  to  take 
effect,  either  to  a  dubious  and  uncertain  perfony  or  upon  a  dubious 
and  uncertain  event ;  fo  that  the  particular  eftate  may  chance  to 
be  determined,  and  the  remainder  never  take  effed: s. 

First,  they  may  be  limited  to  a  dubious  and  uncertain  per- 
fon.  As  if  A  be  tenant  for  life,  with  remainder  to  B’s  eldeft  fon 
(then  unborn)  in  tail  this  is  a  contingent  remainder,  for  it  is 
uncertain  whether  B  will  have  a  fon  or  no :  but  the  inftant  that 
a  fon  is  born,  the  remainder  is  no  longer  contingent,  but  vefted. 
Though,  if  A  had  died  before  the  contingency  happened,  that  is, 
before  B’s  fon  was  born,  the  remainder  would  have  been  abfo- 
lutely  gone ;  for  the  particular  eftate  was  determined  before  the 
remainder  could  vefL  Nay,  by  the  ftrid:  rule  of  law,  if  A  were 
tenant  for  life,  remainder  to  his  own  eldeft  fon  in  tail,  and  A  died 
without  iflue  born,  but  leaving  his  wife  enfchit  or  big  with  child, 
and  after  his  death  a  pofthuinous  fon  was  born,  this  fon  could 
not  take  the  land,  by  virtue  of  this  remainder  ;  for  the  particular 
eftate  determined  before  there  was  any  perfon  in  ej[ey  in  whom 
the  remainder  could  veftt.  But,  to  remedy  this  hardfhip,  it  is 
enadled  by  ftatute  10  &  1 1  W.  III.  c.  16.  that  pofthumous  child¬ 
ren  fliall  be  capable  of  taking  in  remainder,  in  the  fame  manner 
as  if  they  had  been  born  in  their  father’s  life-time  :  that  is,  the 
remainder  is  allowed  to  veil  in  them,  while  yet  in  their  mother’s 
womb  u. 

This  lpecies  of  contingent  remainders,  to  a  perfon  not  in 
being,  mull  however  be  limited  to  fome  one,  that  may  by  com¬ 
mon  poffibility,  ox  potent i a  propinquay  be  in  ejfe  at  or  before  the 
particular  eftate  determines  w.  As  if  an  eftate  be  made  to  A  for 

u  See  Vol.  I.  pag.  1 26. 
v  2  Rep.  51. 
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life,  remainder  to  the  heirs  of  B  :  now,  if  A  dies  before  B,  the 
remainder  is  at  an  end ;  for  during  B’s  life  he  has  no  heir,  nemo 
ejl  haeres  viventis :  but  if  B  dies  firfl:,  the  remainder  then  imme¬ 
diately  vefts  in  his  heir,  who  will  be  entitled  to  the  land  on  the 
death  of  A.  This  is  a  good  contingent  remainder,  for  the  pofii- 
bility  of  B’s  dying  before  A  is  potentia  propinqua,  and  therefore 
allowed  in  law\  But  a  remainder  to  the  right  heirs  of  B  (if 
there  be  no  fuch  perfon  as  B  in  ejj'e )  is  void  y.  For  here  there 
muft  two  contingencies  happen ;  firft,  that  fuch  a  perfon  as  B 
fhall  be  bom  5  and,  fecondly,  that  he  fhall  alfo  die  during  the 
continuance  of  the  particular  eftate  ;  which  make  it  potentia  re - 
motijjima ,  a  molt  improbable  pofhbility.  A  remainder  to  a  man’s 
eldeft  fon,  who  hath  none  (we  have  feen)  is  good ;  for  by  com¬ 
mon  pofhbility  he  may  have  one  -7  but  if  it  be  limited  in  parti¬ 
cular  to  his  fon  John,  or  Richard,  it  is  bad,  if  he  have  no  fon 
of  that  name ;  for  it  is  too  remote  a  pofhbility  that  he  fhould  not 
only  have  a  fon,  but  a  fon  of  a  particular  name z.  A  limitation 
of  a  remainder  to  a  baflard  before  it  is  born,  is  not  good  a  :  for 
though  the  law  allows  the  pofhbility  of  having  baftards,  it  pre¬ 
fumes  it  to  be  a  very  remote  and  improbable  contingency.  Thus 
may  a  remainder  be  contingent,  on  account  of  the  uncertainty  of 
th z perfon  who  is  to  take  it. 

A  remainder  may  alfo  be  contingent,  where  the  perfon 
to  whom  it  is  limited  is  fixed  and  certain,  but  the  event  upon 
which  it  is  to  take  effect  is  vague  and  uncertain.  As,  where  land 
is  given  to  A  for  life,  and  in  cafe  B  furvives  him,  then  with  re¬ 
mainder  to  B  in  fee  :  here  B  is  a  certain  perfon,  but  the  remain¬ 
der  to  him  is  a  contingent  remainder,  depending  upon  a  dubious 
event,  the  uncertainty  of  his  furviving  A.  During  the  joint  lives 
of  A  and  B  it  is  contingent ;  and  if  B  dies  firfl,  it  never  can  veft 
in  his  heirs,  but  is  for  ever  gone ;  but  if  A  dies  firfl,  the  remain¬ 
der  to  B  becomes  veiled. 
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Contingent  remainders  of  either  kind,  if  they  amount 
to  a  freehold,  cannot  be  limited  on  an  eflate  for  years,  or  any 
other  particular  eflate,  lefs  than  a  freehold.  Thus  if  land  be 
granted  to  A  for  ten  years,  with  remainder  in  fee  to  the  right 
heirs  of  B,  this  remainder  is  void  b :  but  if  granted  to  A  for  life, 
with  a  like  remainder,  it  is  good.  For,  unlefs  the  freehold  pafles 
out  of  the  grantor  at  the  time  when  the  remainder  is  created, 
fuch  freehold  remainder  is  void  :  it  cannot  pafs  out  of  him,  with¬ 
out  vefting  fomewhere ;  and  in  the  cafe  of  a  contingent  remain¬ 
der  it  mufl  vefl  in  the  particular  tenant,  elfe  it  can  vefl  no  where  : 
unlefs  therefore  the  eflate  of  fuch  particular  tenant  be  of  a  free¬ 
hold  nature,  the  freehold  cannot  vefl  in  him,  and  conlequently 
the  remainder  is  void. 

Contingent  remainders  may  be  defeated,  by  deflroying  or 
determining  the  particular  eflate  upon  which  they  depend,  before 
the  contingency  happens  whereby  they  become  veiled c.  There¬ 
fore  when  there  is  tenant  for  life,  with  divers  remainders  in  con¬ 
tingency,  he  may,  not  only  by  his  death,  but  by  alienation,  fur- 
render,  or  other  methods,  deflroy  and  determine  his  own  life- 
eflate,  before  any  of  thofe  remainders  vefl ;  the  confequence  of 
which  is  that  he  utterly  defeats  them  all.  As,  if  there  be  tenant 
for  life,  with  remainder  to  his  eldefl  fon  unborn  in  tail,  and  the 
tenant  for  life,  before  any  fon  is  born,  furrenders  his  life-eflate, 
he  by  that  means  defeats  the  remainder  in  tail  to  his  fon  :  for  his 
fon  not  being  in  ejfe,  when  the  particular  eflate  determined,  the 
remainder  could  not  then  vefl ;  and,  as  it  could  not  vefl  then, 
by  the  rules  before  laid  down,  it  never  can  vefl  at  all.  In  thefe 
cafes  therefore  it  is  necelfary  to  have  truflees  appointed  to  pre- 
ferve  the  contingent  remainders ;  in  whom  there  is  veiled  an 
eflate  in  remainder  for  the  life  of  the  tenant  for  life,  to  com¬ 
mence  when  his  determines.  If  therefore  his  eflate  for  life  de¬ 
termines  otherwife  than  by  his  death,  their  eflate,  for  the  refeiue 
of  his  natural  life,  will  then  take  effect,  and  become  a  particu- 
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Jar  effate  in  pofieffion,  fufficient  to  fupport  the  remainders  de¬ 
pending  in  contingency.  This  method  is  faid  to  have  been  in¬ 
vented  by  lir  Orlando  Bridgman,  fir  Geoffery  Palmer,  and  other 
eminent  council,  who  betook  themfelves  to  conveyancing  during 
the  time  of  the  civil  wars ;  in  order  thereby  to  fecure  in  family 
fettlements  a  provifion  for  the  future  children  of  an  intended 
marriage,  who  before  were  ufually  left  at  the  mercy  of  the  par¬ 
ticular  tenant  for  life d :  and  when,  after  the  reftoration,  thofe 
gentlemen  came  to  fill  the  firft  offices  of  the  law,  they  fupported 
this  invention  within  reafonable  and  proper  bounds,  and  intro¬ 
duced  it  into  general  ufe. 

Thus  the  ffudent  will  obferve  how  much  nicety  is  required 
in  creating  and  fecuring  a  remainder ;  and  I  truff  he  will  in  fome 
meafure  fee  the  general  reafons,  upon  which  this  nicety  is  found¬ 
ed.  It  were  endlefs  to  attempt  to  enter  upon  the  particular  fub- 
tilties  and  refinements,  into  which  this  dodlrine,  by  the  variety 
of  cafes  which  have  occurred  in  the  courle  of  many  centu¬ 
ries,’  has  been  fpun  out  and  fubdivided  :  neither  are  they  confo- 
nant  to  the  defign  of  thefe  elementary  difquifitions.  I  mull  not 
however  omit,  that  in  devifes  by  laff  will  and  tellament,  (which, 
being  often  drawn  up  when  the  party  is  inops  concilii ,  are  always 
more  favoured  in  conffrudtion  than  formal  deeds,  which  are  pre¬ 
fumed  to  be  made  with  great  caution,  fore-thought,  and  advice) 
in  thefe  devifes,  I  fay,  remainders  may  be  created  in  fome  meafure 
contrary  to  the  rules  before  laid  down  :  though  our  lawyers  will 
not  allow  fuch  difpofitions  to  be  ffri&ly  remainders  5  but  call  them 
by  another  name,  that  of  executory  devifes ,  or  devifes  hereafter 
to  be  executed. 

A  n  executory  devife  of  lands  is  fuch  a  difpofition  of  them  by 
will,  that  thereby  no  effate  veils  at  the  death  of  the  devifor,  but 
only  on  fome  future  contingency.  It  differs  from  a  remainder  in 
three  very  material  points :  1.  That  it  needs  not  any  particular 

d  See  Moor.  486.  2  Roll.  Abr.  797.  pi.  12.  2  Sid.  159.  2  Chan.  Rep,  170. 
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eftate  to  fupport  it.  2.  That  by  it  a  fee-fimple  or  other  lefs  e- 
ftate,  may  be  limited  after  a  fee-fimple.  3.  That  by  this  means 
a  remainder  may  be  limited  of  a  chattel  intereft,  after  a  particu¬ 
lar  eftate  for  life  created  in  the  fame. 

1.  The  firft  cafe  happens  when  a  man  devifes  a  future  eftate, 
to  arife  upon  a  contingency ;  and,  till  that  contingency  happens, 
does  not  difpofe  of  the  fee-fimple,  but  leaves  it  to  delcend  to  his 
heir  at  law.  As  if  one  devifes  land  to  a  feme-fole  and  her  heirs, 
upon  her  day  of  marriage  :  here  is  in  effect  a  contingent  remain¬ 
der  without  any  particular  eftate  to  fupport  it ;  a  freehold  com¬ 
mencing  in  futnro .  This  limitation,  though  it  would  be  void 
in  a  deed,  yet  is  good  in  a  will,  by  way  of  executory  devife6. 
For,  fince  by  a  devife  a  freehold  may  pafs  without  corporal  tra¬ 
dition  or  livery  of  feihn,  (as  it  muft  do,  if  it  paftes  at  all)  there¬ 
fore  it  may  commence  in  futnro ;  becaufe  the  principal  reafon 
why^it  cannot  commence  in  futuro  in  other  cafes,  is  the  neceftity 
of  a&ual  leifin,  which  always  operates  in  pratfeiiti.  And,  fince 
it  may  thus  commence  in  futuro ,  there  is  no  need  of  a  particular, 
eftate  to  fupport  it ;  the  only  ufe  of  which  is  to  make  the  re¬ 
mainder,  by  it’s  unity  with  the  particular  eftate,  a  prefent  intereft. 
And  hence  alfo  it  follows,  that  fuch  an  executory  devife,  not  be¬ 
ing  a  prefent  intereft,  cannot  be  barred  by  a  recovery,  differed 
before  it  commences  f. 

2.  By  executory  devife  a  fee,  or  other  lefs  eftate,  may  be  limited 
after  a  fee.  And  this  happens  where  a  devifor  devifes  his  whole 
eftate  in  fee,  but  limits  a  remainder  thereon  to  commence  on  a 
future  contingency.  As  if  a  man  devifes  land  to  A  and  his  heirs 
but,  if  he  dies  before  the  age  of  twenty  one,  then,  to  B  and  his 
heirs :  this  remainder,  though  void  in  a  deed,  is  good  by  way  of 
executory  devife E.  But,  in  both  thefe  fpecies  of  executory  devifes,, 
the  contingencies  ought  to  be  fuch  as  may  happen  within  a  reafon- 
able  time  ;  as  within  one  or  more  life  or  lives  in  being,  or  within. 

e  1  Sid.  153.  £  z  Mod,  289. 
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a  moderate  term  of  years;  for  courts  of  juftice  will  not  indulge 
even  wills,  fo  as  to  create  a  perpetuity,  which  the  law  abhors h: 
becaufe  by  perpetuities,  (or  the  fettlement  of  an  intereft,  which 
fhall  go  in  the  fuccefiion  prefcribed,  without  any  power  of  alie¬ 
nation1)  eftates  are  made  incapable  of  anfwering  thofe  ends,  of 
focial  commerce,  and  providing  for  the  fudden  contingencies  of 
private  life,  for  which  property  was  at  firft  eftablilhed.  The  ut- 
moft  length  that  has  been  hitherto  allowed,  for  the  contingency 
of  an  executory  devife  of  either  kind  to  happen  in,  is  that  of  a 
life  or  lives  in  being,  and  one  and  twenty  years  afterwards.  As 
when  lands  are  deviled  to  fuch  unborn  fon  of  a  feme-covert,  as 
fhall  fir  ft  attain  the  age  of  twenty  one,  and  his  heirs  ;  the  utmoft 
length  of  time  that  can  happen  before  the  eftate  can  veft,  is  the 
life  of  the  mother  and  the  fubfequent  infancy  of  her  fon  :  and 
this  hath  been  decreed  to  be  a  good  executory  devife  k. 

3.  By  executory  devife  a  term  of  years  may  be  given  to  one 
man  for  his  life,  and  afterwards  limited  over  in  remainder  to  an¬ 
other,  which  could  not  be  done  by  deed  :  for  by  law  the  firft 
grant  of  it,  to  a  man  for  life,  was  a  total  difpofition  of  the  whole 
term;  a  life  eftate  being  efteemed  of  a  higher  and  larger  nature 
than  any  term  of  years1.  And,  at  firft,  the  courts  were  tender, 
even  in  the  cafe  of  a  will,  of  reftraining  the  devifee  for  life  from 
aliening  the  term ;  but  only  held,  that  in  cafe  he  died  without 
exerting  that  act  of  ownerlhip,  the  remainder  over  ftiould  then 
take  place"1 :  for  the  reftraint  of  the  power  of  alienation,  efpe- 
cially  in  very  long  terms,  was  introducing  a  fpecies  of  perpetuity. 
But,  foon  afterwards,  it  was  held",  that  the  devifee  for  life  hath 
no  power  of  aliening  the  term,  fo  as  to  bar  the  remainder-man  : 
yet  in  order  to  prevent  the  danger  of  perpetuities,  it  was  fettled0, 
that,  though  fuch  remainders  may  be  limited  to  as  many  perfons 
fucceftively  as  the  devifor  thinks  proper,  yet  they  muft  all  be  in  ejfe 

k  12  Mod,  287-  1  Vera.  164.  m  Bro.  tit,  chattels.  23.  Dyer.  74. 
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during  the  life  of  the  firft  devifee ;  for  then  all  the  candles  are 
lighted  and  are  confuming  together,  and  the  ultimate  remainder 
is  in  reality  only  to  that  remainder-man  who  happens  to  furvive 
the  reft :  or,  that  fuch  remainder  may  be  limited  to  take  effedt 
upon  fuch  contingency  only,  as  muft  happen  (if  at  all)  during 
the  life  of  the  firft  devifee  p. 

Thus  much  for  fuch  eftates  in  expectancy,  as  are  created  by 
the  exprefs  words  of  the  parties  themfelves  ;  the  moft  intricate 
title  in  the  law.  There  is  yet  another  fpecies,  which  is  created 
by  the  adt  and  operation  of  the  law  itfelf,  and  this  is  called  a  re- 
verfion. 

III.  An  eftate  in  reverjion  is  the  refidue  of  an  eftate  left  in  the- 
grantor,  to  commence  in  poflefiion  after  the  determination  of 
fome  particular  eftate  granted  out  by  him q.  Sir  Edward  Coke r 
defcribes  a  reverfion  to  be  the  returning  of  land  to  the  grantor  or 
his  heirs  after  the  grant  is  over.  As,  if  there  be  a  gift  in  tail,  the 
reverfion  of  the  fee  is,  without  any  fpecial  refervation,  vefted  in 
the  donor  by  adt  of  law  :  and  fo  alfo  the  reverfion,  after  an  eftate 
for  life,  years,  or  at  will,  continues  in  the  lefior.  For  the  fee- 
fimple  of  all  lands  muft  abide  fomewhere ;  and  if  he,  who  was 
before  pofiefied  of  the  whole,  carves  out  of  it  any  fmaller  eftate, 
and  grants  it  away,  whatever  is  not  fo  granted  remains  in  him. 
A  reverfion  is  never  therefore  created  by  deed  or  writing,  but 
arifes  from  conftrudtion  of  law ;  a  remainder  can  never  be  limited, 
unlefs  by  either  deed  or  devife.  But  both  are  equally  transferable, 
when  adtually  vefted,  being  both  eftates  in  praejenti,  though 
taking  effedt  in  futuro . 

The  dodtrine  of  reverfions  is  plainly  derived  from  the  feodal 
conftitution.  For,  when  a  feud  was  granted  to  a  man  for  life,  or 
to  him  and  his  ifiiie  male,  rendering  either  rent,  or  other  fervices 
then,  on  his  death  or  the  failure  of  iftue  male,  the  feud  was  de~ 

p  Skinn.  341.  3  P.  Wm?.  258.  r  1  Inft.  142.. 

i  Co.  Litt.  22. 
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termined  and  refulted  back  to  the  lord  or  proprietor,  to  be  again 
difpofed  of  at  his  pleafure.  And  hence  the  ufual  incidents  to  re- 
verfions  are  faid  to  be  fealty  and  rent .  When  no  rent  is  referved 
on  the  particular  eftate,  fealty  however  refults  of  courfe,  as  an 
incident  quite  infeparable,  and  may  be  demanded  as  a  badge  of 
tenure,  or  acknowlegement  of  fuperiority  ;  being  frequently  the 
only  evidence  that  the  lands  are  holden  at  all.  Where  rent  is  re¬ 
ferved,  it  is  alfo  incident,  though  not  infeparably  fo,  to  the  re¬ 
verfion8.  The  rent  may  be  granted  away,  referving  the  reverfion  ; 
and  the  reverfion  may  be  granted  away,  referving  the  rent;  by 
fpecial  words :  but  by  a  general  grant  of  the  reverfion,  the  rent 
will  pafs  with  it,  as  incident  thereunto ;  though  by  the  grant  of 
the  rent  generally,  the  reverfion  will  not  pafs.  The  incident 
pafles  by  the  grant  of  the  principal,  but  not  e  coiiverfo :  for  the 
maxim  of  law  is,  <(  accejjbrium  non  ducity  fed 'Jequitur,  fuum  prin- 
«  cipale  V* 

These  incidental  rights  of  the  reverfioner,  and  the  refpedtive 
modes  of  defcent,  in  which  remainders  very  frequently  differ  from 
reverfions,  have  occafioned  the  law  to  be  careful  in  diftinguifhing 
the  one  from  the  other,  however  inaccurately  the  parties  them- 
felves  may  defcribe  them.  For  if  one,  feifed  of  a  paternal  eftate 
in  fee,  makes  a  leafe  for  life,  with  remainder  to  himfelf  and 
his  heirs,  this  is  properly  a  mere  reverfionu,  to  which  rent  and 
fealty  fhall  be  incident ;  and  which  fhall  only  defcend  to  the 
heirs  of  his  father’s  blood,  and  not  to  his  heirs  general,  as  a  re¬ 
mainder  limited  to  him  by  a  third  perfon  would  have  donevv  : 
for  it  is  the  old  eftate,  which  was  originally  in  him,  and  never 
yet  was  out  of  him.  And  fo  likewife,  if  a  man  grants  a  leafe 
for  life  to  A,  referving  rent,  with  reverfion  to  B  and  his  heirs, 
B  hath  a  remainder  defcendible  to  his  heirs  general,  and  not  a 
reverfion  to  which  the  rent  is  incident ;  but  the  grantor  fhall  be 
intitled  to  the  rent,  during  the  continuance  of  A’s  eftate*. 

s  Co.  Litt.  143.  w  3  Lev.  407. 

1  Ibid .  151,  152.  x  1  And.  23. 
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I  n  order  to  affift  fuch  perfons  as  have  any  eftate  in  remainder, 
reverfion,  or  expectancy,  after  the  death  of  others,  againft  frau¬ 
dulent  concealments  of  their  deaths,  it  is  enaCted  by  the  ftatute 
6  Ann.  c.  18.  that  all  perfons  on  whofe  lives  any  lands  or  tene¬ 
ments  are  holden,  /hall  (upon  application  to  the  court  of  chan¬ 
cery  and  order  made  thereupon)  once  in  every  year,  if  required, 
be  produced  to  the  court,  or  it’s  commiftioners;  or,  upon  negleCt 
or  refufal,  they  /hall  be  taken  to  be  actually  dead,  and  the  perfon 
entitled  to  fuch  expectant  eftate  may  enter  upon  and  hold  the 
lands  and  tenements,  till  the  party  /hall  appear  to  be  living. 

Before  we  conclude  the  doCtrine  of  remainders  and  rever- 
fions,  it  may  be  proper  to  obferve,  that  whenever  a  greater  e/late 
and  a  lefs  coincide  and  meet  in  one  and  the  fame  perfon,  with¬ 
out  any  intermediate  eftate7,  the  lefs  is  immediately  annihilated  ; 
or,  in  the  law  phrafe,  is  faid  to  be  ?nerged ,  that  is,  funk  or  drown¬ 
ed,  in  the  greater.  Thus,  if  there  be  tenant  for  years,  and  the  re¬ 
verfion  in  fee-limple  defcends  to  or  is  purchafed  by  him,  the  term 
of  years  is  merged  in  the  inheritance,  and  /hall  never  exift  any 
more.  But  they  muft  come  to  one  and  the  fame  perfon  in  one 
and  the  fame  right ;  elfe,  if  the  freehold  be  in  his  own  right,  and 
he  has  a  term  in  right  of  another  ( en  auter  droit )  there  is  no  mer¬ 
ger.  Therefore,  if  tenant  for  years  dies,  and  makes  him  who  hath 
the  reverfion  in  fee  his  executor,  whereby  the  term  of  years  vefts 
alfo  in  him,  the  term  /hall  not  merge ;  for  he  hath  the  fee  in  his 
own  right,  and  the  term  of  years  in  the  right  of  the  teftator,  and 
fubjeCt  to  his  debts  and  legacies.  So  alfo,  if  he  who  hath  the  re¬ 
verfion  in  fee  marries  the  tenant  for  years,  there  is  no  merger ; 
for  he  hath  the  inheritance  in  his  own  right,  the  leafe  in  the  right 
of  his  wife2.  An  eftate-tail  is  an  exception  to  this  rule  :  for  a 
man  may  have  in  his  own  right  both  an  eftate-tail  and  a  rever/ion 
in  fee;  and  the  eftate-tail,  though  a  lefs  eftate,  /hall  not  merge 
in  the  fee\  For  eftates-taik  are  protected  and  preferved  from 

y  3  Lev.  4 37.  a  2  Rep.  61.  S  Rep.  74. 

*  PIow.418.  Cro.  jac.  275.  Co.  Lnt.338. 
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merger  by  the  operation  and  conftrudtion,  though  not  by  the  ex- 
prefs  words,  of  the  ftatute  de  donis :  which  operation  and  con- 
ftrudtion  have  probably  arifen  upon  this  confideration  ;  that,  in 
the  common  cafes  of  merger  of  eftates  for  life  or  years  by  uniting 
with  the  inheritance,  the  particular  tenant  hath  the  foie  intereft 
in  them,  and  hath  full  power  at  any  time  to  defeat,  deftroy,  or 
furrender  them  to  him  that  hath  the  reverfion ;  therefore,  when 
fuch  an  eftate  unites  with  the  reverfion  in  fee,  the  law  confiders 
it  in  the  light  of  a  virtual  furrender  of  the  inferior  eftate  b.  But, 
in  an  eftate-tail,  the  cafe  is  otherwife  :  the  tenant  for  a  long  time 
had  no  power  at  all  over  it,  fo  as  to  bar  or  to  deftroy  it ;  and 
now  can  only  do  it  by  certain  fpecial  modes,  by  a  fine,  a  reco¬ 
very,  and  the  like  c :  it  would  therefore  have  been  ftrangely  im¬ 
provident,  to  have  permitted  the  tenant  in  tail,  by  purchafing 
the  reverfion  in  fee,  to  merge  his  particular  eftate,  and  defeat  the 
inheritance  of  his  ifiiie  :  and  hence  it  has  become  a  maxim,  that 
a  tenancy  in  tail,  which  cannot  be  furrendered,  cannot  alfo  be 
merged  in  the  fee. 


k  Cro.  Eliz.  302. 
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Chapter  the  twelfth 


Of  ESTATES  in  SEVERALTY,  JOINT- 
TENANCY,  COPARCENARY,  and 
COMMON. 


E  come  now  to  treat  of  eftates,  with  refpedt  to  the  num¬ 


ber  and  connexions  of  their  owners,  the  tenants  who  oc¬ 


cupy  and  hold  them.  And,  confidered  in  this  view,  eftates  of 
any  quantity  or  length  of  duration,  and  whether  they  be  in  ac¬ 
tual  poffefiion  or  expedtancy,  may  be  held  in  four  different  ways ; 
in  feveralty,  in  joint-tenancy,  in  coparcenary,  and  in  common. 

I.  H  e  that  holds  lands  or  tenements  in  feveralty ,  or  is  folc 
tenant  thereof,  is  he  that  holds  them  in  his  own  right  only,  with¬ 
out  any  other  perfon  being  joined  or  connected  with  him  in  point 
of  intereft,  during  his  eftate  therein.  This  is  the  moil:  common 
and  ufual  way  of  holding  an  eftate ;  and  therefore  we  may  make 
the  fame  obfervations  here,  that  we  did  upon  eftates  in  poffelfion, 
as  contradiftinguifhed  from  thofe  in  expectancy,  in  the  preceding 
chapter:  that  there  is  little  or  nothing  peculiar  to  be  remarked 
concerning  it,  fince  all  eftates  are  fuppofed  to  be  of  this  fort,  unlefs 
where  they  are  expreftly  declared  to  be  otherwife ;  and  that,  in 
laying  down  general  rules  and  dodtrines,  we  ufually  apply  them 
to  fuch  eftates  as  are  held  in  feveralty.  I  fhall  therefore  proceed 
to  confider  the  other  three  fpecies  of  eftates,  in  which  there  are 
always  a  plurality  of  tenants. 
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II.  An  eftate  in  joint-tenancy  is  where  lands  or  tenements  are 
granted  to  two  or  more  perfons,  to  hold  in  fee-fimple,  fee-tail, 
for  life,  for  years,  or  at  will.  In  confequence  of  fuch  grants  the 
eftate  is  called  an  eftate  in  joint-tenancy  %  and  fometimes  an  eftate 
in  jointure,  which  word  as  well  as  the  other  fignifies  a  union  or 
conjunction  of  intereftj  though  in  common  lpeech  the  term, 
jointure,  is  now  ufually  confined  to  that  joint  eftate,  which  by 
virtue  of  the  ftatute  27  Hen. VIII.  c.  10.  is  frequently  vefted  in 
the  hufband  and  wife  before  marriage,  as  a  full  fatisfaCtion  and 
bar  of  the  woman’s  dower b. 

I  N  unfolding  this  title,  and  the  two  remaining  ones  in  the 
prefent  chapter,  we  will  firft  enquire,  how  thefe  eftates  may  be 
created ;  next,  their  properties  and  refpeCtive  incidents',  and  laftly, 
how  they  may  be  fevered  or  defroyed . 

1.  The  creation  of  an  eftate  in  joint-tenancy  depends  on  the 
wording  of  the  deed  or  devife,  by  which  the  tenants  claim  title ; 
for  this  eftate  can  only  arife  by  purchafe  or  grant,  that  is,  by  the 
aCt  of  the  parties,  and  never  by  the  mere  aCl  of  law.  Now,  if  an 
eftate  be  given  to  a  plurality  of  perfons,  without  adding  any  re- 
ftrictive,  exclufive,  or  explanatory  words,  as  if  an  eftate  be  granted 
to  A  and  B  and  their  heirs,  this  makes  them  immediately  joint- 
tenants  in  fee  of  the  lands.  For  the  law  interprets  the  grant  fo 
as  to  make  all  parts  of  it  take  effeCt,  which  can  only  be  done  by 
creating  an  equal  eftate  in  them  both.  As  therefore  the  grantor 
has  thus  united  their  names,  the  law  gives  them  a  thorough  union 
in  all  other  refpeCls.  For, 

2.  The  properties  of  a  joint  eftate  are  derived  from  it’s  unity, 
which  is  fourfold  ;  the  unity  of  interef,  the  unity  of  title ,  the 
unity  of  time,  and  the  unity  of  pojfejjion :  or,  in  other  words, 
joint-tenants  have  one  and  the  fame  intereft,  accruing  by  one  and 
the  fame  conveyance,  commencing  at  one  and  the  fame  time,  and 
held  by  one  and  the  fame  undivided  pofteffion. 

*  Litt.  277,  b  See  jpag.  1  37.  FlRST^, 
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First,  they  muft  have  one  and  the  fame  interejl .  One  joint- 
tenant  cannot  be  entitled  to  one  period  of  duration  or  quantity  of 
intered  in  lands,  and  the  other  to  a  different :  one  cannot  be  te¬ 
nant  for  life,  and  the  other  for  years  :  one  cannot  be  tenant  in 
fee,  and  the  other  in  tail c.  But,  if  land  be  limited  to  A  and  B 
for  their  lives,  this  makes  them  joint-tenants  of  the  freehold  ;  if 
to  A  and  B  and  their  heirs,  it  makes  them  joint-tenants  of  the 
inheritance  d.  If  land  be  granted  to  A  and  B  for  their  lives  and 
to  the  heirs  of  A ;  here  A  and  B  are  joint-tenants  of  the  freehold 
during  their  refpedtive  lives,  and  A  has  the  remainder  of  the  fee 
in  feveralty  :  or,  if  land  be  given  to  A  and  B,  and  the  heirs  of 
the  body  of  A ;  here  both  have  a  joint  edate  for  life,  and  A  hath 
a  feveral  remainder  in  tail e.  Secondly,  joint-tenants  mud  alfo 
have  an  unity  of  title :  their  edate  mud  be  created  by  one  and 
the  fame  a£t,  whether  legal  or  illegal ;  as  by  one  and  the  fame 
grant,  or  by  one  and  the  fame  dilfeifin  f.  Joint-tenancy  cannot 
arife  by  defcent  or  adl  of  law ;  but  merely  by  purchafe,  or  ac- 
quifition  by  the  adl  of  the  party  :  and,  unlefs  that  adt  be  one  and 
the  fame,  the  two  tenants  would  have  different  titles ;  and  if 
they  had  different  titles,  one  might  prove  good,  and  the  other 
bad,  which  would  abfolutely  dedroy  the  jointure.  Thirdly,  there 
mud  alfo  be  an  unity  of  time  :  their  edates  mud  be  veded  at  one 
and  the  fame  period,  as  well  as  by  one  and  the  fame  title.  As  in 
cafe  of  a  prefent  edate  made  to  A  and  B;  or  a  remainder  in  fee 
to  A  and  B  after  a  particular  edate ;  in  either  cafe  A  and  B  are 
joint-tenants  of  this  prefent  edate,  or  this  veded  remainder.  But 
if,  after  a  leafe  for  life,  the  remainder  be  limited  to  the  heirs  of 
A  and  B ;  and  during  the  continuance  of  the  particular  edate  A 
dies,  which  veds  the  remainder  of  one  moiety  in  his  heir;  and 
then  B  dies,  whereby  the  other  moiety  becomes  veded  in  the 
heir  of  B  :  now  A’s  heir  and  B’s  heir  are  not  joint-tenants  off 
this  remainder,  but  tenants  in  common  ;  for  one  moiety  veded 
at  one  time,  and  the  other  moiety  veded  at  another e.  Yet,  where 


f  Co.  Litt.  1 8  8. 
-  Litt.  §,  2 77. 
c  Ibid-.  §.  2S5  . 


f  Ibid.  §.278. 

*  Co.  Litt.  188. 


a  feoffment 


1 82  Rights  Book  II. 

a  feoffment  was  made  to  the  ufe  of  a  man,  and  fuch  wife  as  he 
fhould  afterwards  marry,  for  term  of  their  lives,  and  he  after¬ 
wards  married ;  in  this  cafe  it  feems  to  have  been  held  that  the 
hulband  and  wife  had  a  joint  eftate,  though  veiled  at  different 
times h:  becaufe  the  ufe  of  the  wife’s  eftate  was  in  abeyance  and 
dormant  till  the  intermarriage;  and,  being  then  awakened,  had 
relation  back,  and  took  effect  from  the  original  time  of  creation. 
Laftly,  in  joint-tenancy,  there  muft  be  an  unity  of  pojj'ejjlon . 
Joint-tenants  are  faid  to  be  feifed  per  my  et  per  tout ,  by  the  half 
or  moiety ,  and  by  all ;  that  is,  they  each  of  them  have  the  entire 
poffeffion,  as  well  of  every  parcel  as  of  the  whole  \  They  have 
not,  one  of  them  a  feifin  of  one  half  or  moiety,  and  the  other 
of  the  other  moiety;  neither  can  one  be  exclufively  feifed  of  one 
acre,  and  his  companion  of  another ;  but  each  has  an  undivided 
moiety  of  the  whole,  and  not  the  whole  of  an  undivided  moiety  k. 

Upon  thefe  principles,  of  a  thorough  and  intimate  union  of 
intereft  and  poffeffion,  depend  many  other  confequences  and  inci¬ 
dents  to  the  joint-tenant’s  eftate.  If  two  joint-tenants  let  a  ver¬ 
bal  leafe  of  their  land,  referving  rent  to  be  paid  to  one  of  them, 
it  fhall  enure  to  both,  in  refpedt  of  the  joint  reverfion1.  If  their 
leffee  furrenders  his  leafe  to  one  of  them,  it  fhall  alfo  enure  to 
both,  becaufe  of  the  privity,  or  relation  of  their  eftate"1.  On  the 
fame  reafon,  livery  of  feifin,  made  to  one  joint-tenant,  fhall  enure 
to  both  of  them":  and  the  entry,  or  re-entry,  of  one  joint-tenant 
is  as  effectual  in  law  as  if  it  were  the  a of  both0.  In  all  aftions 
alfo  relating  to  their  joint  eftate,  one  joint-tenant  cannot  fue  or 
be  fued  without  joining  the  other p.  But  if  two  or  more  joint- 
tenants  be  feifed  of  an  advowfon,  and  they  prefen t  different  clerks, 
the  bifhop  may  refufe  to  admit  either ;  becaufe  neither  joint- 
tenant  hath  a  feveral  right  of  patronage,  but  each  is  feifed  of  the 

*  Dyer.  340.  1  Rep.  101.  1  Co.  Litt.  214. 

i  Litt.  §.  288.  5  Rep.  10.  m  Ibid,  192. 

k  Quilibct  totum  tenet  et  nihil  tenet ;  fci licet,  n  Ibid.  49. 

town  in  communi ,  et  nihil  feparatim  per  fe.  0  Ibid.  3 1 9.  364. 

Brad.  /.  5.  tr.$.  c.  26.  p  Ibid,  195. 
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whole  :  and,  if  they  do  not  both  agree  within  fix  months,  the 
right  of  prefentation  fhall  lapfe.  But  the  ordinary  may,  if  he 
pleafes,  admit  a  clerk  prefented  by  either,  for  the  good  of  the 
church,  that  divine  fervice  may  be  regularly  performed ;  which  is 
no  more  than  he  otherwife  would  be  entitled  to  do,  in  cafe  their 
difagreement  continued,  fo  as  to  incur  a  lapfe  :  and,  if  the  clerk 
of  one  joint-tenant  be  fo  admitted,  this  fhall  keep  up  the  title  in 
both  of  them  ;  in  refpeft  of  the  privity  and  union  of  their  eflateh 
Upon  the  fame  ground  it  is  held,  that  one  joint-tenant  cannot 
have  an  action  againfi  another  for  trefpafs,  in  refpeft  of  his  land rj 
for  each  has  an  equal  right  to  enter  on  any  part  of  it.  But  one 
joint-tenant  is  not  capable  by  himfelf  to  do  any  aft,  which  may 
tend  to  defeat  or  injure  the  eflate  of  the  other ;  as  to  let  leafes, 
or  to  grant  copyholds  5 :  and,  if  any  wafle  be  done,  which  tends 
to  the  deflruftion  of  the  inheritance,  one  joint-tenant  may  have 
an  aftion  of  wafle  againfi  the  other,  by  conflruftion  of  the  fla- 
tute  Weflm.2.  c.22r.  So  too,  though  at  common  law  no  aftion 
of  account  lay  for  one  joint-tenant  againfi  another,  unlefs  he  had- 
conflituted  him  his  bailiff  or  receiver u,  yet  now  by  the  flatute 
4  Ann.  c.  16.  joint-tenants  may  have  aftions  of  account  againfi 
each  other,  for  receiving  more  than  their  due  fhare  of  the  profits* 
of  the  tenements  held  in  joint-tenancy. 

From  the  fame  principle  alfo  arifes  the  remaining  grand  in¬ 
cident  of  joint  eflates  viz.  the  doftrine  of  JiirvivorJhip :  by 
which,  when  two  or  more  perfons  are  feifed  of  a  joint  eflate  of 
inheritance,  for  their  own  lives,  or  pur  auter  vie ,  or  are  jointly 
pofiefied  of  any  chattel  interefl,  the  entire  tenancy  upon  the  deceafe 
of  any  of  them  remains  to  the  furvivors,  and  at  length  to  the  laft 
furvivor  3  and  he  fhall  be  entitled  to  the  whole  eflate,  whatever 
it  be,  whether  an  inheritance  or  a  common  freehold  only,  or  even 
a  lefs  eflate  w.  This  is  the  natural  and  regular  confequence  of  the- 
union  and  entirety  of  their  interefl.  The  interefl  of  two  joint-- 

1  2  In  ft.  403. 
u  Co.  Litt.  200. 
w  Litt.  §.  2S0, 281. 


1  Co.  Litt.  185. 
1  3  Leon.  262. 

*  1  Leon.  234. 


tenants. 


184  The  Rights  Book  II. 

tenants  is  not  only  equal  or  fimilar,  but  alfo  is  one  and  the  fame. 
One  has  not  originally  a  diftindfc  moiety  from  the  other ;  but,  if 
by  any  fubfequent  adt  (as  by  alienation  or  forfeiture  of  either)  the 
intereft  becomes  feparate  and  diftindt,  the  joint-tenancy  inlfantly 
ceafes.  But,  while  it  continues,  each  of  two  joint-tenants  has  a 
concurrent  intereft  in  the  whole;  and  therefore,  on  the  death  of 
his  companion,  the  foie  intereft  in  the  whole  remains  to  the  fur¬ 
vivor.  For  the  intereft,  which  the  furvivor  originally  had,  is 
clearly  not  devefted  by  the  death  of  his  companion;  and  no  other 
perfon  can  now  claim  to  have  a  joint  eftate  with  him,  for  no  one 
can  now  have  an  intereft  in  the  whole,  accruing  by  the  fame  title, 
and  taking  eftedt  at  the  fame  time  with  his  own  ;  neither  can 
any  one  claim  a  fepai'atc  intereft  in  any  part  of  the  tenements ; 
for  that  would  be  to  deprive  the  furvivor  of  the  right  which  he 
has  in  all,  and  every  part.  As  therefore  the  furvivor’s  original 
intereft  in  the  whole  ftill  remains;  and  as  no  one  can  now  be  ad¬ 
mitted,  either  jointly  or  feverally,  to  any  fhare  with  him  there¬ 
in  ;  it  follows,  that  his  own  intereft  muft  now  be  entire  and  feve<- 
ral,  and  that  he  fhall  alone  be  entitled  to  the  whole  eftate  (what¬ 
ever  it  be)  that  was  created  by  the  original  grant. 

This  right  of  furvivorfhip  is  called  by  our  antient  authors* 
the  jus  accrefcendi ,  becauie  the  right,  upon  the  death  of  one  joint- 
tenant,  accumalates  and  increafes  to  the  furvivors ;  or,  as  they 
themfelves  exprefs  it,  “  pars  ilia  communis  accrefcit  fuperjiitibus , 
“  de  perfona  in  perfonam ,  ufque  ad  ultimum  JuperJiitem And  this 
jus  accrefcendi  ought  to  be  mutual ;  which  I  apprehend  to  be  the 
reafon  why  neither  the  kingy,  nor  any  corporation z,  can  be  a 
joint-tenant  with  a  private  perfon.  For  here  is  no  mutuality  : 
the  private  perfon  has  not  even  the  remoteft  chance  of  being 
feifed  of  the  entirety,  by  benefit  of  furvivorfhip,  for  the  king  and 
the  corporation  can  never  die. 

*  Brafton.  /.  4.  tr.  3.  c.g.  §.  3.  Fleta.  y  Co.  Litt.  190.  Finch  L.  83. 
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3.  We  are,  laftly,  to  enquire,  how  an  eftate  in  joint-tenancy 
may  be  fevered  and  defroyed.  And  this  may  be  done  by  deftroy- 
ing  any  of  it’s  conftituent  unities.  1 .  That  of  time ,  which  re- 
fpedts  only  the  original  commencement  of  the  joint  eftate,  can¬ 
not  indeed  (being  now  part)  be  affedted  by  any  fubfequent  tranf- 
adtions.  But,  2.  The  joint-tenants’  eftate  may  be  deftroyed,  with¬ 
out  any  alienation,  by  merely  difuniting  their  poffefion .  For 

joint-tenants  being  feifed^r  my  et  per  tout,  every  thing  that  tends 
to  narrow  that  intereft,  fo  that  they  fhall  not  be  feifed  through¬ 
out  the  whole,  and  throughout  every  part,  is  a  feverance  or  de- 
ftrudtion  of  the  jointure.  And  therefore,  if  two  joint-tenants 
agree  to  part  their  lands,  and  hold  them  in  feveralty,  they  are  no 
longer  joint-tenants ;  for  they  have  now  no  joint-intereft  in  the 
whole,  but  only  a  feveral  intereft  refpedtively  in  the  feveral  parts. 
And,  for  that  reafon  aifo,  the  right  of  furvivorfhip  is  by  fuch  fe- 
paration  deftroyed  a.  By  common  law  all  the  joint-tenants  might 
agree  to  make  partition  of  the  lands,  but  one  of  them  could  not 
compel  the  others  fo  to  do b  :  for,  this  being  an  eftate  originally 
created  by  the  adt  and  agreement  of  the  parties,  the  law  would 
not  permit  any  one  or  more  of  them  to  deftroy  the  united  pof- 
feftion  without  a  fimilar  univerfal  confent c.  But  now  by  the  fta- 
tutes3i  Hen.  VIII.  c.  1.  and  32  Hen. VIII.  c.  32.  joint-tenants, 
either  of  inheritances  or  other  lefs  eftates,  are  compellable  by 
writ  of  partition  to  divide  their  lands.  3.  The  jointure  may  be 
deftroyed,  by  deftroying  the  unity  of  title.  As. if  one  joint-tenant 
alienes  and  conveys  his  eftate  to  a  third  perfon  :  here  the  joint- 
tenancy  is  fevered,  and  turned  into  tenancy  in  common  d;  for  the 
grantee  and  the  remaining  joint-tenant  hold  by  different  titles, 
(one  derived  from  the  original,  the  other  from  the  fubfequent, 
grantor)  though,  till  partition  made,  the  unity  of  pofleftion  conti- 

a  Co.  Litt.  188.  193.  communem  habent,  ftd  ccrti  ex  bis,  divider e  de~ 

Litt.  §.  290.  Jiderant ;  hoc  judicium  inter  cos  accipi  poiejl. 

c  i  hus,  by  the  civil  law,  nemo  invitus  (Ff.  10.  3.  8.^ 
compellitur  ad communionem.  (Ff.  12.  6.  26.  d  Litt.  §.  292. 

. 4 J  And  again:  f  nor.  cmnes  qui  ran 


VOL.  II. 


Z 


nues. 


i86 


*The  Rights  Book  II. 

nues.  But  a  devife  of  one’s  fhare  by  will  is  no  feverance  of  the 
jointure  :  for  no  teftament  takes  effedt  till  after  the  death  of  the 
teflator,  and  by  fuch  death  the  right  of  the  furvivor  (which  ac¬ 
crued  at  the  original  creation  of  the  eftate,  and  has  therefore  a 
priority  to  the  other c)  is  already  vefted  f.  4.  It  may  alfo  be  de- 
ftroyed,  by  deftroying  the  unity  of  interejl.  And  therefore,  if 
there  be  two  joint-tenants  for  life,  and  the  inheritance  is  pur- 
chafed  by  or  defcends  upon  either,  it  is  a  feverance  of  the  join¬ 
ture  g.:  though,  if  an  eftate  is  originally  limited  to  two  for  life,  and 
after  to  the  heirs  of  one  of  them,  the  freehold  fhall  remain  in  join¬ 
ture,  without  merging  in  the  inheritance ;  becaufe,  being  created 
by  one  and  the  fame  conveyance,  they  are  not  feparate  eftates, 
(which  is  requifite  in  order  to  a  merger)  but  branches  of  one  in¬ 
tire  eftateh.  In  like  manner,  if  a  joint-tenant  in  fee  makes  a 
leafe  for  life  of  his  lhare,  this  defeats  the  jointure  1 ;  for  it  de- 
ftroys  the  unity  both  of  title  and  of  interest.  And,  whenever  or 
by  whatever  means  the  jointure  ceafes  or  is  fevered,  the  right  of 
furvivorfhip  or jus  accrefcendi  the  fame  inftant  ceafes  with  it k.  Yet, 
if  one  of  three  joint-tenants  alienes  his  fhare,  the  two  remaining 
tenants  ftill  hold  their  parts  by  joint-tenancy  and  furvivorfhip1 : 
and,  if  one  of  three  joint-tenants  releafes  his  fhare  to  one  of  his 
companions,  though  the  joint-tenancy  is  deflroyed  with  regard 
to  that  part,  yet  the  twro  remaining  parts  are  Rill  held  in  join¬ 
ture"1;  for  they  Rill  preferve  their  original  conflituent  unities. 
But  when,  by  an  a 61  or  event,  different  interefts  are  created  in 
the  feveral  parts  of  the  eflate,  or  they  are  held  by  different  titles, 
or  if  merely  the  poffeffion  is  feparated ;  fo  that  the  tenants  have 
no  longer  thefe  four  indifpenfable  properties,  a  famenefs  of  inte- 
reft,  an  undivided  poffeffion,  a  title  veiling  at  one  and  the  fame 
time,  and  by  one  and  the  fame  aft  or  grant ;  the  jointure  is  in- 
ftantly  diffolved. 


•  Jus  accrefcendi  praefertur.  ultimas  volant  at  /. 

Co.Litt.  185. 
f  Litt.  §.  287. 
e  Cro.  Eliz.  470. 
k  2  Rep.  60.  Cc*  Litt,  182. 


i  Litt.  §.  302,  303. 

k  Nihil  de  re  accrefcit  ei,  qui  nihil  in  re 
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I  n  general  It  is  advantageous  for  the  joint-tenants  to  diftolvc 
the  jointure ;  fince  thereby  the  right  of  furvivorfhip  is  taken  away, 
and  each  may  tranfmit  his  own  part  to  his  own  heirs.  Sometimes 
however  it  is  difadvantageous  to  diflolve  the  joint-eftate  :  as  if 
there  be  joint-tenants  for  life,  and  they  make  partition,  this  dif- 
folves  the  jointure ;  and,  though  before  they  each  of  them  had 
an  eftate  in  the  whole  for  their  own  lives  and  the  life  of  their 
companion,  now  they  have  an  eftate  in  a  moiety  only  for  their 
own  lives  merely ;  and,  on  the  death  of  either,  the  reverfioner 
111  all  enter  on  his  moiety  n.  And  therefore,  if  there  be  two  joint- 
tenants  for  life,  and  one  grants  away  his  part  for  the  life  of  his 
companion,  it  is  a  forfeiture 0 :  for,  in  the  firft  place,  by  the  fe- 
verance  of  the  jointure  he  has  given  himfelf  in  his  own  moiety 
only  an  eftate  for  his  own  life;  and  then  he  grants  the  fame  land 
for  the  life  of  another :  which  grant,  by  a  tenant  for  his  own 
life  merely,  is  a  forfeiture  of  his  eftate  p;  for  it  is  creating  an 
eftate  which  may  by  poftibility  laft  longer  than  that  which  he  is 
legally  entitled  to. 

III.  An  eftate  held  in  coparcenary  is  where  lands  of  inherit¬ 
ance  defcend  from  the  anceftor  to  two  or  more  perfons.  It  arifes 
either  by  common  law,  or  particular  cuftom.  By  common  law  : 
as  where  a  perfon  feifed  in  fee-fimple  or  in  fee-tail  dies,  and  his 
next  heirs  are  two  or  more  females,  his  daughters,  fiftfcrs,  aunts, 
coufins,  or  their  reprefentatives ;  in  this  cafe  they  ftiall  all  in¬ 
herit,  as  will  be  more  fully  ftiewn,  when  we  treat  of  defcents 
hereafter  :  and  thefe  co-heirs  are  then  called  coparceners ;  or,  for 
brevity  ^parceners  only  q.  Parceners  by  particular  cuftom  are  where 
lands  defcend,  as  in  gavelkind,  to  all  the  males  in  equal  degree, 
as  fons,  brothers,  uncles,  &c r.  And,  in  either  of  thefe  cafes, 
all  the  parceners  put  together  make  but  one  heir ;  and  have  but 
one  eftate  among  them s. 

n  I  Jones.  55.  <1  Litt.  §.241,  242. 

0  4  Leon.  237.  r  Ibid.  §.  265. 
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The  properties  of  parceners  are  in  fome  refpedts  like  thofe  of 
joint- tenants ;  they  having  the  fame  unities  of  inter ejl,  title ,  and 
pojfejjion.  They  may  fue  and  be  fued  jointly  for  matters  relating 
to  their  own  lands  1 :  and  the  entry  of  one  of  them  fhall  in  fome 
cafes  enure  as  the  entry  of  them  all  u.  'They  cannot  have  an  ac¬ 
tion  of  trefpafs  againft  each  other  :  but  herein  they  differ  from 
joint-tenants,  that  they  are  alfo  excluded  from  maintaining  an 
action  of  wafte  w  ;  for  coparceners  could  at  all  times  put  a  ftop  to 
any  wafte  by  a  writ  of  partition,  but  till  the  ftatute  of  Henry  the 
eighth  joint-tenants  had  no  fuch  power.  Parceners  alfo  differ 
materially  from  joint-tenants  in  four  other  points  :  i.  They  al¬ 
ways  claim  by  defeent,  whereas  joint- tenants  always  claim  by 
purchafe.  Therefore  if  two  fifters  purchafe  lands,  to  hold  to  them 
and  their  heirs,  they  are  not  parceners,  but  joint-tenants x :  and 
hence  it  likewife  follows,  that  no  lands  can  be  held  in  coparce¬ 
nary,  but  eftates  of  inheritance,  which  are  of  a  defcendible  na¬ 
ture  }  whereas  not  only  eftates  in  fee  and  in  tail,  but  for  life  or 
years,  may  be  held  in  joint-tenancy.  2.  There  is  no  unity  of 
time  neceifary  to  an  eftate  in  coparcenary.  For  if  a  man  hath  two 
daughters,  to  whom  his  eftate  defeends  in  coparcenary,  and  one 
dies  before  the  other  ;  the  furviving  daughter  and  the  heir  of  the 
other,  or,  when  both  are  dead,  their  two  heirs,  are  ftill  parce¬ 
ners y ;  the  eftates  vefting  in  each  of  them  at  different  times, 
though  it  be  the  fame  quantity  of  intereft,  and  held  by  the  fame 
title.  3.  Parceners,  though  they  have  a  unity,  have  not  an  en¬ 
tirety,  of  intereft.  They  are  properly  intitled  each  to  the  whole 
of  a  diftindt  moiety2;  and  of  courfe  there  is  no  jus  accrefcendi , 
or  lurvivorfhip  between  them  :  for  each  part  defeends  feverally 
to  their  refpedtive  heirs,  though  the  unity  of  poffeffion  continues. 
And  as  long  as  the  lands  continue  in  a  courfe  of  defeent,  and 
united  in  poffeffion,  fo  long  are  the  tenants  thereof,  whether  male 
or  female,  called  parceners.  But  if  the  poffeffion  be  once  fevered 


*  Co.  Litt.  164. 

*  Ibid.  188., 
w  2  Inil.  403. 
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by  partition,  they  are  no  longer  parceners,  but  tenants  in  feve- 
ralty ;  or  if  one  parcener  alienes  her  fhare,  though  no  partition 
be  made,  then  are  the  lands  no  longer  held  in  coparcenary ,  but 
in  common  \ 

Pa  rceners  are  fo  called,  faith  Littleton  b,  becaufe  they 
may  be  conftrained  to  make  partition.  And  he  mentions  many 
methods  of  making  it c ;  four  of  which  are  by  confent,  and  one 
by  compulfion.  1  he  firft  is,  where  they  agree  to  divide  the  lands 
into  equal  parts  in  feveralty,  and  that  each  fliall  have  fuch  a  de¬ 
terminate  part.  The  fecond  is,  when  they  agree  to  chufe  fome 
friend  to  make  partition  for  them,  and  then  the  fillers  fliall  chufe 
each  of  them  her  part  according  to  feniority  of  age ;  or  other- 
wife,  as  fliall  be  agreed.  But  this  privilege  of  feniority  is  then 
perfonal ;  for  if  the  eldeft  filler  be  dead,  her  iflue  fliall  not  chufe 
firft,  but  the  next  filler.  But,  if  an  advowfon  defcend  in  copar¬ 
cenary,  and  the  fillers  cannot  agree  in  the  prefentation,  the  eldeft 
and  her  iflue,  nay  her  liulband,  or  her  afiigns,  fliall  prefent  alone, 
before  the  younger d.  And  the  reafon  given  is  that  the  former 
privilege,  of  priority  in  choice  upon  a  divifion,  arifes  from  an  a<ft 
of  her  own,  the  agreement  to  make  partition  ;  and  therefore  is 
merely  perfonal :  the  latter,  of  prefenting  to  the  living,  arifes 
from  the  a<fl  of  the  law,  and  is  annexed  not  only  to  her  perfon,. 
but  to  her  ellate  alio.  A  third  method  of  partition  is,  where  the 
eldeft  divides,  and  then  flie  fliall  chufe  laft ;  for  the  rule  of  law 
is,  cujus  eji  divijio ,  alterius  ejl  eleclio.  The  fourth  method  is  where 
the  fillers  agree  to  call  lots  for  their  fhares.  And  thefe  are  the 
methods  by  confent.  That  by  compulfion  is,  where  one  or  more 
fue  out  a  writ  of  partition  againll  the  others,  whereupon  the 
flieriff  fliall  go  to  the  lands,  and  make  partition  thereof  by  the 
verdidt  of  a  jury  there  impanneled,  and  affign  to  each  of  the  par¬ 
ceners  her  part  in  feveralty c.  But  there  are  fome  things  which 

a  Litt.  §.  309.  method  of  carrying  on  the  proceedings  c-n 

b  §.  24.1.  a  writ  of  partition,  of  lands  held  either  in= 

c  §.  243  to  264.  joint-tenancy,  parcenary,  or  common,  than* 
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are  in  their  nature  impartible.  The  manfion-houfe,  common  of 
eflovers,  common  of  pifcary  uncertain,  or  any  other  common 
without  flint,  fhall  not  be  divided 3  but  the  eldefl  fifler,  if  fhe 
pleafes,  fhall  have  them,  and  make  the  others  a  reafonable  fatif- 
fa&ion  in  other  parts  of  the  inheritance ;  or,  if  that  cannot  be, 
then  they  fhall  have  the  profits  of  the  thing  by  turns,  in  the  fame 
manner  as  they  take  advowfonf. 

There  is  yet  another  confideration  attending  the  eflate  in 
coparcenary ;  that  if  one  of  the  daughters  has  had  an  eflate  given 
with  her  in  frankmarriage  by  her  anceflor  (which  we  may  re¬ 
member  was  a  fpecies  of  eflates-tail,  freely  given  by  a  relation 
for  advancement  of  his  kinlwoman  in  marriage6)  in  this  cafe,  if 
lands  defcend  from  the  fame  anceflor  to  her  and  her  filters  in 
fee-fimple,  fhe  or  her  heirs  lhall  have  no  fhare  of  them,  unlefs 
they  will  agree  to  divide  the  lands  fo  given  in  frankmarriage  in 
equal  proportion  with  the  reft  of  the  lands  defcending  h.  This 
general  divifion  was  known  in  the  law  of  the  Lombards *,  which 
diredl  the  woman  fo  preferred  in  marriage,  and  claiming  her 
fhare  of  the  inheritance,  mittere  in  confufum  cum  fororibus ,  quan¬ 
tum  pater  ant  frater  ei  dederit ,  quando  ambnlaverit  ad  mar  it  um. 
With  us  it  is  denominated  bringing  thofe  lands  into  hotchpot k ; 
which  term  I  fhall  explain  in  the  very  words  of  Littleton  1 :  “  it 
“  feemeth  that  this  word,  hotchpot,  is  in  Englilh,  a  pudding ; 
“  for  in  a  pudding  is  not  commonly  put  one  thing  alone,  but  one 
“  thing  with  other  things  together.”  By  this  houfewifely  meta¬ 
phor  our  anceflors  meant  to  inform  us m,  that  the  lands,  both 
thofe  given  in  frankmarriage  and  thofe  defcending  in  fee-fimple, 
fhould  be  mixed  and  blended  together,  and  then  divided  in  equal 
portions  among  all  the  daughters.  But  this  was  left  to  the  choice 
of  the  donee  in  frankmarriage,  and  if  fhe  did  not  chufe  to  put 
her  lands  in  hotchpot,  fhe  was  prefumed  to  be  fufiiciently  provi- 

f  Co.  Litt.  164,  1 65.  1  /.  2.  /.  14.  c.  15. 

s  See  pag.  115.  k  Britton,  c.  72. 

h  Biadon.  /.  2.  c.  34.  Litt.  §.266  to  1  §.267. 

273.  *  m  Litt.  §.  268. 


ded 


Ch.  12.  of  Things.  191 

ded  for,  and  the  reft  of  the  inheritance  was  divided  among 
her  other  fitters.  The  law  of  hotchpot  took  place  then  only, 
when  the  other  lands  defcending  from  the  anceflor  were  fee- 
fimple  for,  if  they  defcended  in  tail,  the  donee  in  frankmarriage 
was  entitled  to  her  fhare,  without  bringing  her  lands  fo  given  into 
hotchpot n.  And  the  reafon  is,  becaufe  lands  defcending  in  fee- 
fimple  are  diftributed  by  the  policy  of  law,  for  the  maintenance 
of  all  the  daughters  ;  and,  if  one  has  a  fufficient  provifion  out  of 
the  fame  inheritance,  equal  to  the  reft,  it  is  not  reafonable  that 
fhe  fhould  have  more  :  but  lands,  defcending  in  tail,  are  not  dif¬ 
tributed  by  the  operation  of  law,  fo  properly  as  per  formam  doni ; 
it  matters  not  therefore  how  unequal  this  diftribution  may  be. 
Alfo  no  lands,  but  fuch  as  are  given  in  frankmarriage,  fhall  be 
brought  into  hotchpot ;  for  no  others  are  looked  upon  in  law  as 
given  for  the  advancement  of  the  woman,  or  by  way  of  marriage- 
portion  °.  And  therefore,  as  gifts  in  frankmarriage  are  fallen  into 
difufe,  I  fhould  hardly  have  mentioned  the  law  of  hotchpot,  had 
not  this  method  of  divifionbeen  revived  and  copied  by  the  ftatute 
for  diftribution  of  perfonal  eftates,  which  we  fhall  hereafter  con- 
ftder  at  large. 

The  eftate  in  coparcenary  may  be  diffbhed,  either  by  partition,, 
which  difunites  the  pofteftion ;  by  alienation  of  one  parcener, 
which  difunites  the  title,  and  may  difunite  the  intereft  ;  or  by 
the  whole  at  laft  defcending  to  and  veiling  in  one  fingle  perfon, 
which  brings  it  to  an  eftate  in  feveralty. 

IV.  Tenants  in  common  are  fuch  as  hold  by  feveral  and 
diftindl  titles,  but  by  unity  of  pofteftion ;  becaufe  none  knoweth 
his  own  feveralty,  and  therefore  they  all  occupy  promifcuoufly p. 
This  tenancy  therefore  happens,  where  there  is  an  unity  of  pof- 
feflion  merely,  but  perhaps  an  entire  difunion  of  intereft,  of  title, 
and  of  time.  For,  if  there  be  two  tenants  in  common  of  lands, 

one  may  hold  his  part  in  fee-fimple,  the  other  in  tail,  or  for  life'.;, 
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fo  that  there  is  no  neceffary  unity  of  interefl :  one  may  hold  by 
defcent,  the  other  by  purchafe  ;  or  the  one  by  purchafe  from  A, 
the  other  by  purchafe  from  B  ;  fo  that  there  is  no  unity  of  title  : 
one’s  eftate  may  have  been  veiled  fifty  years,  the  other’s  but  yef- 
terday  ;  fo  there  is  no  unity  of  time.  The  only  unity  there  is, 
is  that  of  pofTeffion  ;  and  for  this  Littleton  gives  the  true  reafon, 
becaufe  no  man  can  certainly  tell  which  part  is  his  own  :  other- 
wife  even  this  would  foon  be  defiroyed. 

Tenancy  in  common  may  be  created,  either  by  the  de¬ 
finition  of  the  two  other  eflates,  in  joint-tenancy  and  coparce¬ 
nary,  or  by  fpecial  limitation  in  a  deed.  By  the  deflrudtion  of 
the  two  other  eflates,  I  mean  fuch  definition  as  does  not  fever 
the  unity  of  poffeflion,  but  only  the  unity  of  title  or  interefl. 
As,  if  one  of  two  joint-tenants  in  fee  alienes  his  eflate  for  the 
life  of  the  alienee,  the  alienee  and  the  other  joint- tenant  are  te¬ 
nants  in  common  :  for  they  now  have  feveral  titles,  the  other 
joint-tenant  by  the  original  grant,  the  alienee  by  the  new  aliena¬ 
tion  q  j  and  they  alfo  have  feveral  interefls,  the  former  joint- 
tenant  in  fee-fimple,  the  alienee  for  his  own  life  only.  So,  if  one 
joint-tenant  give  his  part  to  A  in  tail,  and  the  other  gives  his  to 
B  in  tail,  the  donees  are  tenants  in  common,  as  holding  by  dif¬ 
ferent  titles  and  conveyances  r.  If  one  of  two  parceners  alienes, 
the  alienee  and  the  remaining  parcener  are  tenants  in  common  *; 
becaufe  they  hold  by  different  titles,  the  parcener  by  defcent,  the 
alienee  by  purchafe.  So  likewife,  if  there  be  a  grant  to  two  men, 
or  two  women ,  and  the  heirs  of  their  bodies,  here  the  grantees 
fhall  be  joint-tenants  of  the  life-eflate,  but  they  fhall  have  feve¬ 
ral  inheritances  3  becaufe  they  cannot  poffibly  have  one  heir  of 
their  two  bodies,  as  might  have  been  the  cafe  had  the  limitation 
been  to  a  man  and  woman,  and  the  heirs  of  their  bodies  begotten  1 : 
and  in  this,  and  the  like  cafes,  their  iffues  fhall  be  tenants  in 
common  ;  becaufe  they  mufl  claim  by  different  titles,  one  as  heir 
of  A,  and  the  other  as  heir  of  B  3  and  thofe  too  not  titles  by 
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purchafe,  but  defcent.  In  fhort,  whenever  art  eftate  in  joint- 
tenancy  or  coparcenary  is  diflolved,  fo  that  there  be  no  partition 
made,  but  the  unity  of  pofteflion  continues,  it  is  turned  into  a 
tenancy  in  common. 


A  tenancy  in  common  may  alfo  be  created  by  exprefs  li¬ 
mitation  in  a  deed :  but  here  care  muft  be  taken  not  to  infert 
words  which  imply  a  joint  eftate ;  and  then  if  lands  be  given  to 
two  or  more,  and  it  be  not  joint-tenancy,  it  muft  be  a  tenancy 
in  common.  But  the  law  is  apt  in  it’s  conftru&ions  to  favour 
joint-tenancy  rather  than  tenancy  in  common u ;  becaufe  the  di- 
vifible  fervices  ifluing  from  land  (as  rent,  &c)  are  not  divided,  nor 
the  entire  fervices  (as  fealty)  multiplied,  by  joint-tenancy,  as  they 
muft  neceflarily  be  upon  a  tenancy  in  common.  Land  given  to 
two,  to  be  holden  the  one  moiety  to  one,  and  the  oilier  moiety 
to  the  other,  is  an  eftate  in  common  w;  and,  if  one  grants  to  an¬ 
other  half  his  land,  the  grantor  and  grantee  are  alfo  tenants  in 
common  x :  becaufe,  as  has  been  before  y  obferved,  joint-tenants 
do  not  take  by  diftimft  halves  or  moieties ;  and  by  fuch  grants 
the  divifion  and  feveralty  of  the  eftate  is  fo  plainly  exprefted,  that 
it  is  impoflible  they  ftiould  take  a  joint  intereft  in  the  whole  of 
the  tenements.  But  a  devife  to  two  perfons,  to  hold  jointly 
and  feverally ,  is  a  joint-tenancy  ;  becaufe  that  is  implied  in  the 
word  “  jointly,”  even  though  the  word  “  feverally”  feems  to  im¬ 
ply  the  dire6t  reverfe  2 :  and  an  eftate  given  to  A  and  B,  equally 
to  be  divided  between  them,  though  in  deeds  it  hath  been  faid  to 
be  a  joint-tenancy  %  (for  it  implies  no  more  than  the  law  has 
annexed  to  that  eftate,  viz.  diviftbility b)  yet  in  wills  it  is  cer¬ 
tainly  a  tenancy  in  common  c  •,  becaufe  the  devifor  may  be  pre¬ 
fumed  to  have  meant  what  is  moft  beneficial  to  both  the  devifees, 
though  his  meaning  is  imperfedly  exprefted.  And  this  nicety  in 
the  wording  of  grants  makes  it  the  moft  ufual  as  well  as  the  fafeft 
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way,  when  a  tenancy  in  common  is  meant  to  be  created,  to  add 
exprefs  words  of  exclufionas  well  asdefcription,and  limit  the  eftate 
to  A  and  B,  to  hold  as  tenants  in  common ,  and  ?iot  as  joint-tenants . 

A  s  to  the  incidents  attending  a  tenancy  in  common  :  tenants 
in  common  (like  joint-tenants)  are  compellable  by  the  ftatutes 
of  Henry  VIII  and  William  III,  before-mentioned  d,  to  make  par¬ 
tition  of  their  lands;  which  they  were  not  at  common  law.  They 
properly  take  by  diftindt  moieties,  and  have  no  entirety  of  intereft ; 
and  therefore  there  is  no  furvivorfhip  between  tenants  in  common. 
Their  other  incidents  are  fuch  as  merely  arife  from  the  unity  of 
pofteffion  ;  and  are  therefore  the  fame  as  appertain  to  joint- tenants 
merely  upon  that  account  :  fuch  as  being  liable  to  reciprocal  ac¬ 
tions  of  wafte,  and  of  account,  by  the  ftatutes  of  Weftm,  2.  c.  22. 
and  4  Ann.  c.  16.  For  by  the  common  law  no  tenant  in  common 
was  liable  to  account  to  his  companion  for  embezzling  the  profits 
of  the  eftate6;  though,  if  one  actually  turns  the  other  out  of 
pofteffion,  an  adtion  of  ejedlment  will  lie  againft  him  f.  But,  as 
for  other  incidents  of  joint-tenants,  which  arife  from  the  privity 
of  title,  or  the  union  and  entirety  of  intereft,  (fuch  as  joining 
or  being  joined  in  addons  B,  unlefs  in  the  cafe  where  fome  in  tire 
or  indivifible  thing  is  to  be  recovered11)  thefe  are  not  applicable 
to  tenants  in  common,  whofe  interefts  are  diftindt,  and  whofe 
titles  are  not  joint  but  feveral. 

Estates  in  common  can  only  be  dijjblved  two  ways :  1 .  By 
uniting  all  the  titles  and  interefts  in  one  tenant,  by  purchafe  or 
other  wife ;  which  brings  the  whole  to  one  feveral  ty  :  2.  By  ma¬ 
king  partition  between  the  feveral  tenants  in  common,  which 
gives  them  all  refpedtive  feveralties.  For  indeed  tenancies  in  com¬ 
mon  differ  in  nothing  from  foie  eftates,  but  merely  in  the  blend¬ 
ing  and  unity  of  poffefiion.  And  this  finifhes  our  enquiries  with 
refpedt  to  the  nature  of  ejiates. 
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Chapter  the  thireenth. 

Of  the  TITLE  to  THINGS  REAL, 

IN  GENERAL. 


THE  foregoing  chapters  having  been  principally  employed in 
defining  the  nature  of  things  real,  in  defcribing  the  tenures 
by  which  they  may  be  holden,  and  in  diftinguifhing  the  feveral 
kinds  of  ejlate  or  interefi:  that  may  be  had  therein,  I  come  now 
to  confider,  laftly,  the  title  to  things  real,  with  the  manner  of  ac¬ 
quiring  and  lofing  it.  A  title  is  thus  defined  by  fir  Edward  Coke a, 
titulus  eft  jufta  caufa  pojjidendi  id  quod  noftrum  eft ;  or,  it  is  the 
means  whereby  the  owner  of  lands  hath  the  juft  pofifefilon  of  his 
property. 

There  are  feveral  ftages  or  degrees  requifite  to  form  a  com¬ 
plete  title  to  lands  and  tenements.  We  will  confider  them  in  a 
progreffive  order. 

I.  The  lowefi:  and  molt  imperfect  degree  of  title  confifls  in 
the  mere  naked  pojfejjion,  or  aftual  occupation  of  the  eftate  with¬ 
out  any  apparent  right,  or  any  fhadow  or  pretence  of  right,  to 
hold  and  continuk  fuch  pofiefiion.  This  may  happen,  when  one 
man  invades  the  pofiefiion  of  another,  and  by  force  or  furprize 
turns  him  out  of  the  occupation  of  his  lands  ;  which  is  termed 
a  dijfeiftn ,  being  a  deprivation  of  that  adtual  feifin,  or  corporal 
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freehold  of  the  lands,  which  the  tenant  before  enjoyed.  Or  it 
may  happen,  that  after  the  death  of  the  anceftor  and  before  the 
entry  of  the  heir,  or  after  the  death  of  a  particular  tenant  and 
before  the  entry  of  him  in  remainder  or  reverfion,  a  ftranger  may 
contrive  to  get  pofleftion  of  the  vacant  land,  and  hold  out  him 
that  had  a  right  to  enter.  In  all  which  cafes,  and  many  others 
that  might  be  here  fuggefted,  the  wrongdoer  has  only  a  mere 
naked  pofleftion,  which  the  rightful  owner  may  put  an  end  to, 
by  a  variety  of  legal  remedies,  as  will  more  fully  appear  in  the 
third  book  of  thefe  commentaries.  But  in  the  mean  time,  till 
fome  adt  be  done  by  the  rightful  owner  to  deveft  this  pofleftion 
and  aflert  his  title,  fuch  adtual  pofleftion  is,  prima  facie ,  evidence 
of  a  legal  title  in  the  pofleflor ;  and  it  may,  by  length  of  time, 
and  negligence  of  him  who  hath  the  right,  by  degrees  ripen  into 
a  perfedt  and  indefeafible  title.  And,  at  all  events,  without  fuch 
adtual  pofleftion  no  title  can  be  completely  good. 

II.  The  next  ftep  to  a  good  and  perfedt  title  is  the  right  of 
pojfefion,  which  may  refide  in  one  man,  while  the  adtual  poflef- 
fion  is  either  in  himfelf  or  in  another.  For  if  a  man  be  difleifed, 
or  otherwife  kept  out  of  pofleftion,  by  any  of  the  means  before- 
mentioned,  though  the  aBual  pofleftion  be  loft,  yet  he  has  ftill 
remaining  in  him  the  right  of  pofleftion  j  and  may  exert  it  when¬ 
ever  he  thinks  proper,  by  entering  upon  the  difteifor,  and  turning 
him  out  of  that  occupancy  which  he  has  fo  illegally  gained.  But 
the  right  of  pofleftion  is  of  two  forts :  an  apparent  right  of  pof- 
feftion,  which  may  be  defeated  by  proving  a  better  ;  and  an  ac¬ 
tual  right  of  pofleftion,  which  will  ftand  the  teft  againft  all  oppo¬ 
nents.  Thus  if  the  difteifor,  or  other  wrongdoer,  dies  poflefled  of 
the  land  whereof  he  fo  became  feifed  by  his  own  unlawful  adt,  and 
the  fame  defcends  to  his  heir  ;  now,  by  the  common  law,  the  heir 
hath  obtained  an  apparent  right,  though  the  attual  right  of  poftef- 
fton  refides  in  the  perfon  difleifed  ;  and  it  fhall  not  be  lawful  for 
the  perfon  difleifed  to  deveft  this  apparent  right  by  mere  entry  or 
other  adt  of  his  own,  but  only  by  an  adtion  at  law  b.  For,  until 
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the  contrary  be  proved  by  legal  demonftration,  the  law  will  rather 
prefume  the  right  to  refide  in  the  heir,  whofe  anceftor  died  feifed, 
than  in  one  who  has  no  fuch  preemptive  evidence  to  urge  in  his 
own  behalf.  Which  dodtrine  in  fome  meafure  arofe  from  the 
principles  of  the  feodal  law,  which,  after  feuds  became  heredi¬ 
tary,  much  favoured  the  right  of  defcent;  in  order  that  there 
might  be  a  perfon  always  on  the  fpot  to  perform  the  feodal  du¬ 
ties  and  fervices c :  and  therefore,  when  a  feudatory  died  in  battle, 
or  otherwife,  it  prefumed  always  that  his  children  were  entitled 
to  the  feud,  till  the  right  was  otherwife  determined  by  his  fellow- 
foldiers  and  fellow-tenants,  the  peers  of  the  feodal  court.  But 
if  he,  who  has  the  actual  right  of  pofteftion,  puts  in  his  claim  and 
brings  his  adlion  within  a  reafonable  time,  and  can  prove  by 
what  unlawful  means  the  anceftor  became  feifed,  he  will  then 
by  fentence  of  law  recover  that  pofteftion,  to  which  he  hath  fuch 
adtual  right.  Yet,  if  he  omits  to  bring  this  his  pofteftory  adtion 
within  a  competent  time,  his  adverfary  may  imperceptibly  gain 
an  adtual  right  of  pofteftion,  in  confequence  of  the  other’s  neg¬ 
ligence.  And  by  this,  and  certain  other  means,  the  party  kept 
out  of  pofteftion  may  have  nothing  left  in  him,  but  what  we  are 
next  to  fpeak  of ;  viz. 

III.  The  mer  z  right  of  property  >  the  jus  pr  opr  iet  at  is,  without 
either  pofteftion  or  even  the  right  of  pofteftion.  This  is  frequently 
fpoken  of  in  our  books  under  the  name  of  the  mere  right ,  jus 
tnerum ;  and  the  eftate  of  the  owner  is  in  fuch  cafes  faid  to  be  to¬ 
tally  devefted ;  and  put  to  a  right d.  A  perfon  in  this  fttuation 
may  have  the  true  ultimate  property  of  the  lands  in  himfelf :  but 
by  the  intervention  of  certain  circumftances,  either  by  his  own 
negligence,  the  folemn  a<ft  of  his  anceftor,  or  the  determination 
of  a  court  of  juftice,  the  prefumptive  evidence  of  that  right  is 
ftrongly  in  favour  of  his  antagonift ;  who  has  thereby  obtained 
the  abfolute  right  of  pofteftion.  As,  in  the  firft  place,  if  a  per¬ 
fon  difteifed,  or  turned  out  of  pofteftion  of  his  eftate,  negledts  to 
purfue  his  remedy  within  the  time  limited  by  law  :  by  this  means. 
c  Gilb.  Ten.  18.  d  Co.  Litt.  34,5. 
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the  dideifor  or  his  heirs  gain  the  adtual  right  of  podedion  :  for 
the  law  prefumes  that  either  he  had  a  good  right  originally,  in 
virtue  of  which  he  entered  on  the  lands  on  quedion,  or  that  fince 
fuch  his  entry  he  has  procured  a  fufficient  title ;  and  therefore, 
after  fo  long  an  acquiefcence,  the  law  will  not  differ  his  podedion 
to  be  disturbed  without  enquiring  into  the  abfolute  right  of  pro¬ 
perty.  Yet,  dill,  if  the  perfon  dideifed  or  his  heir  hath  the  true 
right  of  property  remaining  in  himfelf,  his  edate  is  indeed  faid 
to  be  turned  into  a  mere  right ;  but,  by  proving  fuch  his  better 
right,  he  may  at  length  recover  the  lands.  Again ;  if  a  tenant  in 
tail  difcontinues  his  edate-tail,  by  alienating  the  lands  to  a  dran- 
ger  in  fee,  and  dies*  here  the  idue  in  tail  hath  no  right  of  pof- 
fefjion ,  independent  of  the  right  of  property :  for  the  law  pre¬ 
fumes  prima  facie  that  the  ancedor  would  not  difinherit,  or  at¬ 
tempt  to  difinherit,  his  heir,  unlefs  he  had  power  fo  to  do;  and 
therefore,  as  the  ancedor  had  in  himfelf  the  right  of  podedion, 
and  has  transferred  the  fame  to  a  dranger,  the  law  will  not  per¬ 
mit  that  podedion  now  to  be  didurbed,  unlefs  by  diewing  the 
abfolute  right  of  property  to  redde  in  another  perfon.  The  heir 
therefore  in  this  cafe  has  only  a  mere  right ,  and  mud  be  dridtly 
held  to  the  proof  of  it,  in  order  to  recover  the  lands.  Ladly, 
if  by  accident,  negled:,  or  otherwife,  judgment  is  given  for  ei¬ 
ther  party  in  any  pojfeffory  adtion,  (that  is,  fuch  wherein  the  right 
of  podedion  only,  and  not  that  of  property,  is  conteded)  and 
the  other  party  hath  indeed  in  himfelf  the  right  of  property, 
this  is  now  turned  to  a  mere  right ;  and  upon  proof  thereof  in  a 
fubfequent  adtion,  denominated  a  writ  of  right,  he  diall  recover 
his  feifin  of  the  lands. 

Thus,  if  a  dideifor  turns  me  out  of  podedion  of  my  lands, 
he  thereby  gains  a  mere  naked pojfejjion,  and  I  dill  retain  the  right 
of  pojjefjion,  and  right  of  property.  If  the  dideifor  dies,  and  the 
lands  defcend  to  his  fon,  the  fon  gains  an  apparent  right  of  pof- 
fefjion ;  but  I  dill  retain  the  actual  right  both  oi pofjefion  and  pro¬ 
perty.  If  I  acquiefce  for  thirty  years,  without  bringing  any  ac¬ 
tion  to  recover  podedion  of  the  lands,  the  fon  gains  the  aBual 

right 
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right  of  poJjeJjiony  and  I  retain  nothing  but  the  mere  right  of  pro¬ 
perty.  And  even  this  right  of  property  will  fail,  or  at  leaft  it  will 
be  without  a  remedy,  unlefs  I  purfue  it  within  the  fpace  of  fixty 
years.  So  alfo  if  the  father  be  tenant  in  tail,  and  alienes  the 
eflate-tail  to  a  ftranger  in  fee,  the  alienee  thereby  gains  the  right 
of  pojfejjion,  and  the  fon  hath  only  the  mere  right  or  right  of  property . 
And  hence  it  will  follow,  that  one  man  may  have  the  pojfejjion , 
another  the  right  of  pojfefjiony  and  a  third  the  right  of  property. 
For  if  tenant  in  tail  enfeoffs  A  In  fee-fimple,  and  dies,  and  B 
diffeifes  A ;  now  B  will  have  the  pofejJio?i>  A  the  right  of  pofef- 
font  and  the  blue  in  tail  the  right  of  property :  A  may  recover 
the  pofleffion  againft  B  and  afterwards  the  iffue  in  tail  may  evidt 
A,  and  unite  in  himfelf  the  polTefTion,  the  right  of  pofleffion,. 
and  alfo  the  right  of  property.  In  which  union  confifts, 

IV.  A  complete  title  to  lands,  tenements,  and  heredita¬ 
ments.  For  it  is  an  antient  maxim  of  the  lawe,  that  no  title  is 
completely  good,  unlefs  the  right  of  polfeffion  be  joined  with  the 
right  of  property ;  which  right  is  then  denominated  a  double 
right,  jus  duplication ,  or  droit  droit {.  And  when  to  this  double 
right  the  adtual  pofleffion  is  alfo  united,  when  there  is,  according 
to  the  expreffion  of  Fleta s,  juris  et  feifnae  conjunSlio ,  then,  ani 
then  only,  is  the  title  completely  legal. 


«  Mirr.  /.  2..  c.  27. 

f  Co.  Litt.  266.  Bratt.  /.  5.  tr.  3.  c.  5. 
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Chapter  the  fourteenth. 
Of  TITLE  by  DESCENT. 


THE  feveral  gradations  and  flages,  reqiiifite  to  form  a  com¬ 
plete  title  to  lands,  tenements,  and  hereditaments,  having 
been  briefly  ftated  in  the  preceding  chapter,  we  are  next  to  con- 
fider  the  feveral  manners,  in  which  this  complete  title  (and  therein 
principally  the  right  of  propriety)  may  be  reciprocally  loft  and  ac¬ 
quired  :  whereby  the  dominion  of  things  real  is  either  continued, 
or  transferred  from  one  man  to  another.  And  here  we  mull  firfl 
of  all  obferve,  that  (as  gain  and  lofs  are  terms  of  relation,  and 
of  a  reciprocal  nature)  by  whatever  method  one  man  gains  an 
eflate,  by  that  fame  method  or  it's  correlative  fome  other  man 
has  loft  it.  As  where  the  heir  acquires  by  defcent,  the  anceftor 
has  firfl:  lofl:  or  abandoned  the  eftate  by  his  death  :  where  the 
lord  gains  land  by  efcheat,  the  eftate  of  the  tenant  is  firfl:  of  all 
loft  by  the  natural  or  legal  extindtion  of  all  his  hereditary  blood : 
where  a  man  gains  an  intereft:  by  occupancy,  the  former  owner 
has  previoufly  relinquifhed  his  right  of  pofleflion  :  where  one 
man  claims  by  prefcription  or  immemorial  ufage,  another  man 
has  either  parted  with  his  right  by  an  antient  and  now  forgotten 
grant,  or  has  forfeited  it  by  the  fupinenefs  or  negledt  of  himfelf 
and  his  anceftors  for  ages  :  and  fo,  in  cafe  of  forfeiture,  the  tenant 
by  his  own  mifbehaviour  or  negledt  has  renounced  his  intereft  in 
the  eftate ;  whereupon  it  devolves  to  that  perfon  who  by  law  may 
take  advantage  of  fuch  default :  and,  in  alienation  by  common 
aflurances,  the  two  confederations  of  lofs  and  acquifition  are  fo 
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interwoven,  and  fo  conftantly  contemplated  together,  that  we 
never  hear  of  a  conveyance,  without  at  once  receiving  the  idea  as 
well  of  the  grantor  as  the  grantee. 

The  methods  therefore  of  acquiring  on  the  one  hand,  and  of 
lofing  on  the  other,  a  title  to  ertates  in  things  real,  are  reduced 
by  our  law  to  two  :  defcent ,  where  the  title  is  verted  in  a  man 
by  the  rtngle  operation  of  law ;  and  purchafe ,  where  the  title  is 
verted  in  him  by  his  own  adt  or  agreement a. 

Descent,  or  hereditary  fuccertion,  is  the  title  whereby  a 
man  on  the  death  of  his  ancertor  acquires  his  ertate  by  right  of 
reprefentation,  as  his  heir  at  law.  An  heir  therefore  is  he  upon 
whom  the  law  carts  the  ertate  immediately  on  the  death  of  the 
ancertor  :  and  an  ertate,  fo  defcending  to  the  heir,  is  in  law  called 
the  inheritance. 

The  dodtrine  of  defcents,  or  law  of  inheritances  in  fee-fimple, 
is  a  point  of  the  highert  importance ;  and  is  indeed  the  principal 
objedt  of  the  laws  of  real  property  in  England.  All  the  rules  relating 
to  purchafes,  whereby  the  legal  courfe  of  defcents  is  broken  and 
altered,  perpetually  refer  to  this  fettled  law  of  inheritance,  as  a 
datu?n  or  firrt  principle  univerfally  known,  and  upon  which  their 
fubfequent  limitations  are  to  work.  Thus  a  gift  in  tail,  or  to  a 
man  and  the  heirs  of  his  body,  is  a  limitation  that  cannot  be 
perfedtly  underrtood  without  a  previous  knowlege  of  the  law  of 
defcents  in  fee-fimple.  One  may  well  perceive,  that  this  is  an 
ertate  confined  in  it’s  defcent  to  fuch  heirs  only  of  the  donee,  as 
have  fprung  or  fhall  fpring  from  his  body ;  but  who  thofe  heirs 
are,  whether  all  his  children  both  male  and  female,  or  the  male 
only,  and  (among  the  males)  whether  the  eldert,  youngert,  or 
other  fon  alone,  or  all  the  fons  together,  fhall  be  his  heir ;  this 
is  a  point,  that  we  murt  refult  back  to  the  ftanding  law  of  defcents 
in  fee-fimple  to  be  informed  of. 


VoL.  II, 
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I  n  order  therefore  to  treat  a  matter  of  this  univerfal  confe- 
quence  the  more  clearly,  I  (hall  endeavour  to  lay  afide  fuch  mat¬ 
ters  as  will  only  tend  to  breed  embaraflment  and  confufion  in  our 
enquiries,  and  lhall  confine  myfelf  entirely  to  this  one  objedl.  I 
(liall  therefore  decline  confidering  at  prefent  who  are,  and  who 
are  not,  capable  of  being  heirs ;  referving  that  for  the  chapter  of 
cfcbeats .  I  (hall  alfo  pafs  over  the  frequent  divifion  of  defcents, 
into  thofe  by  cjijlom ,  jiatute ,  and  common  law  :  for  defcents  by 
particular  cujlom,  as  to  all  the  fonsingavelkind,  and  to  theyoungefl: 
in  borough-englilh,  have  already  been  often  b  hinted  at,  and  may 
alfo  be  incidentally  touched  upon  again  ;  but  will  not  make  a  le- 
parate  confideration  by  theml'eives,  in  a  fyftem  fo  general  as  the 
prefent  :  and  defcents  by  Jiatute ,  or  fee-tail  per  J or mam  doiii,  in 
purfuance  of  the  (latute  of  We(lmin(ler  the  fecond,  have  alfo  been 
already  c  copioufiy  handled;  and  it  has  been  feen  that  the  defeent 
in  tail  is  reftrained  and  regulated  according  to  the  words  of  the 
original  donation,  and  does  not  intirely  purfue  the  common  law 
dodtrine  of  inheritance ;  which,  and  which  only,  it  will  now  be 
our  bufinefs  to  explain. 

And,  as  this  depends  not  a  little  on  the  nature  of  kindred, 
and  the  feveral  degrees  of  confanguinity,  it  will  be  previoufly  ne- 
ceflary  to  (late,  as  briefly  as  poflible,  the  true  notion  of  this  kind¬ 
red  or  alliance  in  blood  d. 


Consanguinity,  or  kindred,  is  defined  by  the  writers  on 
thefe  fubjedls  to  be  “  imculmn  perfonarum  ab  eodem  Jlipite  dej'cen - 
“  dent  turn  ;  the  connexion  or  relation  of  perfons  defeended  from 
the  fame  (lock  or  common  anceftor.  This  confanguinity  is  either 
lineal,  or  collateral. 


b  See  Voi.  I.  pag.  74,  75.  Vol.  II. 
pag.  83.  85. 

*  See  pag.  1 12,  &c. 

1  For  a  fuller  explanation  of  thedo&rine 


of  confanguinity,  and  the  confequences  re- 
fulting  from  a  right  apprehenfion  of  it’s  na¬ 
ture,  fee  an  ejjay  cn  collateral  confanguinity ,  in 
the  firft  volume  of  law  tra&s.  Oxon .  1762.  8°. 
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Lineal  confanguinity  is  that  which  fubfifls  between  per- 
fons,  of  whom  one  is  defcended  in  a  direcft  line  from  the  other : 
as  between  John  Stiles  (the  propojitus  in  the  table  of  confangui¬ 
nity)  and  his  father,  grandfather,  great-grandfather,  and  fo  up¬ 
wards  in  the  diredt  afcending  line ;  or  between  John  Stiles  and 
his  fon,  grandfon,  great-grandfon,  and  fo  downwards  in  the  di¬ 
rect  defcending  line.  Every  generation,  in  this  lineal  diredt  con¬ 
fanguinity,  conftitutes  a  different  degree,  reckoning  either  up¬ 
wards  or  downwards :  the  father  of  John  Stiles  is  related  to  him 
in  the  firft  degree,  and  fo  likewife  is  his  fon;  his  grandfire  and 
grandfon  in  the  fecond  ;  his  great-grandfire,  and  great-grandfon 
in  the  third.  This  is  the  only  natural  way  of  reckoning  the  de¬ 
grees  in  the  diredt  line,  and  therefore  univerfally  obtains,  as  well 
in  the  civil6,  and  canon  f,  as  in  the  common  law  s. 

The  doctrine  of  lineal  confanguinity  is  fufliciently  plain  and 
obvious ;  but  it  is  at  the  firft  view  aftonifhing  to  confider  the  num¬ 
ber  of  lineal  anceilors  which  every  man  has,  within  no  very  great 
number  of  degrees  :  and  fo  many  different  bloods h  is  a  man  faid 
to  contain  in  his  veins,  as  he  hath  lineal  anceftors.  Of  thefe  he 
hath  two  in  the  firfl  afcending  degree,  his  own  parents;  he  hath 
four  in  the  fecond,  the  parents  of  his  father,  and  the  parents  of 
his  mother ;  he  hath  eight  in  the  third,  the  parents  of  his  two 
grandfathers  and  two  grandmothers ;  and,  by  the  fame  rule  of 
progreflion,  he  hath  an  hundred  and  twenty  eight  in  the  feventh  ; 
a  thoufand  and  twenty  four  in  the  tenth  ;  and  at  the  twentieth 
degree,  or  the  diftance  of  twenty  generations,  every  man  hath 
above  a  million  of  anceftors,  as  common  arithmetic  will  demon- 
ftrate  *.  This  lineal  confanguinity,  we  may  obferve,  falls  ftridtly 
within  the  definition  of  vinculum  perfonarum  ab  eodem  Jlipite  def- 

f  Ff.  38,  10.  10.  are  unacquainted  with  the encreafing  power 

f  Decretal.  1.  4.  tit.  14.  of  progrefiive  numbers;  but  is  palpably 

e  Co.  Litt.  23.  evident  from  the  following  table  of  a  geo- 

b  Ibid.  12.  •  metrical  progrelfion,  in  which  the  firit  term 

1  This  will  feem  furprizing  to  thofe  who  is  2,  and  the  denominator  alfo  2  ;  or,  to 

B  b  2  fpcak 
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cendentium ;  fince  lineal  relations  are  fuch  as  defcend  one  from 
the  other,  and  both  of  courfe  from  the  fame  common  anceflor. 

Collateral  kindred  anlwers  to  the  fame  defcription  : 
collateral  relations  agreeing  with  the  lineal  in  this,  that  they  de¬ 
fcend  from  the  fame  flock  or  anceflor  ;  but  differing  in  this,  that 
they  do  not  defcend  from  each  other.  Collateral  kinlfnen  are  fuch 
then  as  lineally  fpring  from  one  and  the  fame  anceflor,  who  is 
the  Jlirps ,  or  root,  the  Jiipes ,  trunk,  or  common  flock,  from 
whence  thefe  relations  are  branched  out.  As  if  John  Stiles  hath 


fpeak  more  intelligibly,  it  is  evident,  for  at  every  remove,  becaufe  each  of  our  an- 
that  each  of  us  has  two  anceftors  in  the  firll  ceftors  has  alfo  two  immediate  anceftors  of 
degree  ;  the  number  of  whom  is  doubled  his  own. 


Lineal  Degrees. 

1  — 

2  - 

3  — 

4  — 

5  — 

6  — 

7  — 

8  — 

9  — 

to  — 

1 1  — 
I  2 - 

*3  — 
H  — 

15  — 

16  — 

17  — 

18  — 

19  — 

20  — 


Number  of  Ancejiors. 


- 4 

- 8 

- 16 

- 32 

- 6 

- 128 

- 256 

- 512 

— - 1024. 

- 2048 

- 4096 

- 8  [92 

- 16384 

-  32768 

- 65536 

-  131072 

-  262144 

- 524288 

- 1048576 


A  lhoiter  method  of  finding  the  number  of 
anceftors  at  any  even  degree  is  by  fquaring 
the  number  of  anceftors  at  half  that  num¬ 
ber  of  degrees.  Thus  16  (the  number  of 
anceftors  at  four  degrees)  is  the  fquare  of 


4,  the  number  of  anceftors  at  two;  256  is 
the  fquare  of  16;  65536  of  256;  and  the 
number  of  anceftors  at  40  degrees  would  be 
the  fquare  of  1048576,  or  upwards  of  a 
million  millions. 
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two  fons,  who  have  each  a  numerous  ifiue ;  both  thefe  ilTues  are 
lineally  defcended  from  John  Stiles  as  their  common  anceftor ; 
and  they  are  collateral  .kinfmen  to  each  other,  becaufe  they  are 
all  defcended  from  this  common  anceftor,  and  all  have  a  portion 
of  his  blood  in  their  veins,  which  denominates  them  confanguineos . 

W  e  muft  be  careful  to  remember,  that  the  very  being  of  col¬ 
lateral  confanguinity  confifts  in  this  defcent  from  one  and  the  fame 
common  anceftor.  Thus  T^itius  and  his  brother  are  related;  why? 
becaufe  both  are  derived  from  one  father :  Titius  and  his  firft 
coufin  are  related ;  why  ?  becaufe  both  defcend  from  the  fame 
grandfather  :  and  his  fecond  coufin’s  claim  to  confanguinity  is 
this,  that  they  both  are  derived  from  one  and  the  fame  great¬ 
grandfather.  In  fhort,  as  many  anceftors  as  a  man  has,  fo  many 
common  ftocks  he  has,  from  which  collateral  kinfmen  may  be 
derived.  And  as  we  are  taught  by  holy  writ,  that  there  is  one 
couple  of  anceftors  belonging  to  us  all,  from  whence  the  whole 
race  of  mankind  is  defcended,  the  obvious  and  undeniable  confe- 
quence  is,  that  all  men  are  in  fome  degree  related  to  each  other. 
For  indeed,  if  we  only  luppofe  each  couple  of  our  anceftors  to 
have  left,  one  with  another,  two  children ;  and  each  of  thofe 
children  on  an  average  to  have  left  two  more;  (and,  without  fuch 
a  fuppofition,  the  human  fpecies  muft  be  daily  diminifhing)  we 
ftiall  find  that  all  of  us  have  now  fubfifting  near  two  hundred  and 
feventy  millions  of  kindred  in  the  fifteenth  degree,  at  the  lame 
diftance  from  the  feveral  common  anceftors  as  ourfelves  are ;  be- 
fides  thofe  that  are  one  or  two  defcents  nearer  to  or  farther  from 
the  common  ftock,  who  may  amount  to  as  many  more  k.  And, 
if  this  calculation  fhould  appear  incompatible  with  the  number 
of  inhabitants  on  the  earth,  it  is  becaufe,  by  intermarriages  among 
the  feveral  defcendants  from  the  fame  anceftor,  a  hundred  or  a 
thoufand  modes  of  confanguinity  may  be  confolidated  in  oneperfon* 
or  he  may  be  related  to  us  a  hundred  or  a  thoufand  different  ways.. 

This  will  fwell  more  confiderably  than  in  the  firft  degree,  who  makes,  together 


the  former  calculation  :  for  here,  though 
the  firft:  term  is  but  1,  the  denominator  is 
4.;  that  is,  there  is  one  kinfman  (a  brother) 


with  the  p-opojitus ,  the  two  defcendants  from 
the  firft  couple  of  anceftors  ;  and  in  every 
other  degree  the  number  of  kindred  muft 

be 
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The  method  of  computing  thefe  degrees  in  the  canon  law  \ 
which  our  law  has  adopted  m,  is  as  follows.  We  begin  at  the 
common  anceftor,  and  reckon  downwards ;  and  in  whatfoever 
degree  the  two  perfons,  or  the  mod:  remote  of  them,  is  diftant 

in  which  the  anceflors  encreafe  upwards : 
but  we  have  feen  that  the  anceflors  encreafe 
in  a  duplicate  ratio :  therefore  the  defend¬ 
ants  muft  encreafe  in  a  double  duplicate, 
that  is,  in  a  quadruple,  ratio. 

Number  of  Kindred \ 


be  quadruple  of  thofein  the  degree  which 
immediately  precedes  it.  For,  fince  each 
couple  of  anceflors  has  two  defendants,  who 
encreafe  in  a  duplicate  ratio ,  it  will  follow 
that  the  ratio ,  in  which  all  the  defendants 
encreafe  downwards,  mufl  be  double  to  that 

Collateral  Degrees. 


4 

64 

5 

256 

—  a 

/  — 

s? 

1  A 

10 

26 TT 

I  2  4194.304 

*  5 

*4  . .  “ 

U7 iUO OO4 

■  —  —  7  1  1  1  -7  r  i  r  n 

_ 

20043545° 

*  / 

1  Q 

20 - 

274877906944 

This  calculation  may  alfo  be  formed  by  a 
more  compendious  procefs,  •viz.,  by  fquaring 
the  couples,  or  half  the  number,  of  ances¬ 
tors  at  any  given  degree ;  which  will  fur- 
nifh  us  with  the  number  of  kindred  we  have 
in  the  fame  degree,  at  equal  diflance  with 
ourfelvcs  from  the  common  flock,  befides 
thofe  at  unequal  diflances.  Thus,  in  the 
tenth  lineal  degree,  the  number  of  anceflors 
is  1024;  it’s  half,  or  the  couples,  amount 
to  512;  the  number  of  kindred  in  the 
tenth  collateral  degree  amounts  therefore 


to  262144,  or  the  fquare  of  51 2.  And  if 
we  will  be  at  the  trouble  to  recoiled!  the 
flate  of  the  feveral  families  within  our  own 
knowlege,  and  obferve  how  far  they  agree 
with  this  account ;  that  is,  whether,  on  an 
average,  every  man  has  not  one  brother  or 
filler,  four  firfl  coufins,  fixteen  fecond  cou- 
fias,  and  fo  on  ;  we  fhall  find  that  the  pre- 
fent  calculation  is  very  far  from  being  over¬ 
charged. 

]  Decretal .  4.  14.  3  13  9. 
ra  Co.  Litt.  23. 
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from  the  common  anceftor,  that  is  the  degree  in  which  they 
are  related  to  each  other.  Thus  Titius  and  his  brother  are  re¬ 
lated  in  the  firft  degree ;  for  from  the  father  to  each  of  them  is 
counted  only  one  ;  Titius  and  his  nephew  are  related  in  the  fecond 
degree ;  for  the  nephew  is  two  degrees  removed  from  the  com¬ 
mon  anceftor;  viz.  his  own  grandfather,  the  father  of  Thins .  Or, 
(to  give  a  more  illuftrious  inftance  from  our  English  annals)  king 
Henry  the  feventh,  who  flew  Richard  the  third  in  the  battle  of 
Bofworth,  was  related  to  that  prince  in  the  fifth  degree.  Let  the 
propojitus  therefore  in  the  table  of  confanguinity  reprefen t  king 
Richard  the  third,  and  the  clafs  marked  (C)  king  Henry  the  fe¬ 
venth.  Now  their  common  ftock  or  anceftor  was  king  Edward 
the  third,  the  abavus  in  the  fame  table  :  from  him  to  Edmond 
duke  of  York,  the  proavus ,  is  one  degree;  to  Richard  earl  of 
Cambridge,  the  avus ,  two;  to  Richard  duke  of  York,  the  pater , 
three;  to  king  Richard  the  third,  the  propojitus,  four:  and  from 
king  Edward  the  third  to  John  of  Gant  (a)  is  one  degree;  to  John 
earl  of  Somerfet  (ft)  two ;  to  John  duke  of  Somerfet  (C)  three;  to 
Margaret  countefs  of  Richmond  (ft)  four;  to  king  Henry  the  fe¬ 
venth  (C)  live.  Which  laft  mentioned  prince,  being  the  fartheft 
removed  from  the  common  ftock,  gives  the  denomination  to  the 
degree  of  kindred  in  the  canon  and  municipal  law.  Though  ac¬ 
cording  to  the  computation  of  the  civilians,  (who  count  upwards, 
from  either  of  the  perfons  related,  to  the  common  ftock,  and 
then  downwards  again  to  the  other ;  reckoning  a  degree  for  each 
perfon  both  afeending  and  defeending)  thefe  two  princes  were  re¬ 
lated  in  the  ninth  degree  :  for  from  king  Richard  the  third  to 
Richard  duke  of  York  is  one  degree;  to  Richard  earl  of  Cam¬ 
bridge,  two;  to  Edmond  duke  of  York,  three  ;  to  king  Edward 
the  third,  the  common  anceftor,  four;  to  John  of  Gant,  five; 
to  John  earl  of  Somerfet,  fix;  to  John  duke  of  Somerfet,  feven; 
to  Margaret  countefs  of  Richmond,  eight ;  to  king  Kenry  the 
feventh,  nine". 

n  See  the  table  of  confanguinity  annexed;  the  canonifts  inclufive;  the  former  being 
wherein  all  the  degrees  of  collateral  kind-  diftinguifhed  by  the  numeral  letters,  the 
red  to  the prepoftus  are  computed,  fo  far  as  latter  by  the  common  ciphers, 
the  tenth  of  the  civilians  and  the  feventh  of 
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Th  e  nature  and  degrees  of  kindred  being  thus  in  fome  mea- 
fure  explained,  I  (hall  next  proceed  to  lay  down  a  feries  of  rules, 
or  canons  of  inheritance,  according  to  which  eftates  are  tranf- 
mitted  from  the  ancestor  to  the  heir 3  together  with  an  explana¬ 
tory  comment,  remarking  their  original  and  progrefs,  the  reafons 
upon  which  they  are  founded,  and  in  fome  cafes  their  agreement 
with  the  laws  of  other  nations. 

I.  The  firft  rule  is,  that  inheritances  fhall  lineally  defcend  to 
the  iflue  of  the  perfon  laft  actually  feifed,  in  infinitum 3  but  fhall 
never  lineally  afcend. 

To  explain  the  more  clearly  both  this  and  the  fubfequent 
rules,  it  muft  firft  be  obferved,  that  by  law  no  inheritance  can 
veil,  nor  can  any  perfon  be  the  adtual  complete  heir  of  another, 
till  the  anceftor  is  previoufly  dead.  Nemo  efl  haeres  viventis .  Be¬ 
fore  that  time  the  perfon  who  is  next  in  the  line  of  fucceflion  -is 
called  an  heir  apparent,  or  heir  prefumptive.  Heirs  apparent  are 
fuch,  whofe  right  of  inheritance  is  indefeafible,  provided  they 
outlive  the  anceftor  3  as  the  eldeft  fon  or  his  iffue,  who  muft  by 
the  courfe  of  the  common  law  be  heirs  to  the  father  whenever 
he  happens  to  die.  Heirs  prefumptive  are  fuch,  who,  if  the  an¬ 
ceftor  fhould  die  immediately,  would  in  the  prefent  circumftan- 
ces  of  things  be  his  heirs  3  but  whofe  right  of  inheritance  may 
be  defeated  by  the  contingency  of  fome  nearer  heir  being  born  : 
as  a  brother,  or  nephew,  whofe  prefumptive  fucceffion  may  be 
deftroyed  by  the  birth  of  a  child  3  or  a  daughter,  whofe  prefent 
hopes  may  be  hereafter  cut  off  by  the  birth  of  a  fon.  Nay,  even 
if  the  eflate  hath  defcended,  by  the  death  of  the  owner,  to  fuch 
brother,  or  nephew,  or  daughter  3  in  the  former  cafes  the  eflate 
fhall  be  de veiled  and  taken  away  by  the  birth  of  a  poflhumous 
child  3  and,  in  the  latter,  it  fhall  alfo  be  totally  devefled  by  the 
birth  of  a  poflhumous  fon  °. 


0  Bro,  til.  defcent.  58, 
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W  e  mull  alfo  remember,  that  no  perfon  can  be  properly  fuch 
an  anceftor,  as  that  an  inheritance  in  lands  or  tenements  can  be 
derived  from  him,  unlefs  he  hath  had  adtual  feifin  of  fuch  lands, 
either  by  his  own  entry,  or  by  the  pofleflion  of  his  own  or  his 
anceftor’s  leflee  for  years,  or  by  receiving  rent  from  a  leflee  of  the 
freehold  p  :  or  unlefs  he  hath  had  what  is  equivalent  to  corporal 
feifin  in  hereditaments  that  are  incorporeal ;  fuch  as  the  receipt 
of  rent,  a  prefentation  to  the  church  in  cafe  of  an  advowfon  q,  and 
the  like.  But  he  fhall  not  be  accounted  an  anceftor,  who  hath 
had  only  a  bare  right  or  title  to  enter  or  be  otherwife  feifed.  And 
therefore  all  the  cafes,  which  will  be  mentioned  in  the  prefent 
chapter,  are  upon  the  fuppofition  that  the  deceafed  (whofe  inhe¬ 
ritance  is  now  claimed)  was  the  laft  perfon  actually  feifed  thereof. 
For  the  law  requires  this  notoriety  of  pofleflion,  as  evidence  that 
the  anceftor  had  that  property  in  himfelf,  which  is  now  to  be 
tranfmitted  to  his  heir.  Which  notoriety  hath  fucceeded  in  the 
place  of  the  antient  feodal  inveftiture,  whereby,  while  feuds  were 
precarious,  the  vafal  on  the  defeent  of  lands  was  formerly  admit¬ 
ted  in  the  lord’s  court  (as  is  ftill  the  practice  in  Scotland)  and 
there  received  his  feilin,  in  the  nature  of  a  renewal  of  his  ancef- 
tors  grant,  in  the  prefence  of  the  feodal  peers  :  till  at  length, 
when  the  right  of  fuccefiion  became  indefeafible,  an  entry  on  any 
part  of  the  lands  within  the  county  (which  if  difputed  was  after¬ 
wards  to  be  tried  by  thofe  peers)  or  other  notorious  pofteftlon, 
was  admitted  as  equivalent  to  the  formal  grant  of  feifin,  and  made 
the  tenant  capable  of  tranfmitting  his  eftate  by  defeent.  The 
feifin  therefore  of  any  perfon,  thus  underftood,  makes  him  the 
root  or  ftock,  from  which  all  future  inheritance  by  right  of  blood 
mull  be  derived  :  which  is  very  briefly  exprefled  in  this  maxim, 
feijina  facit  JUpitem  r. 


f  Co.  Lift.  15  r  Fiet>  1  e%  Zm  §  2> 

^  Ibid.  n. 
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When  therefore  a  perfon  dies  fo  feifcd,  the  inheritance  firft 
goes  to  his  iffiie :  as  if  there  be  Geoffrey,  John,  and  Matthew, 
grandfather,  father,  and  fon ;  and  John  purchafes  land  and  dies; 
his  fon  Matthew  fhall  fucceed  him  as  heir,  and  not  the  grand¬ 
father  Geoffrey  ;  to  whom  the  land  fhall  never  afcend,  but  fhall 
rather  efcheat  to  the  lord  \ 

This  rule,  fo  far  as  it  is  affirmative  and  relates  to  lineal  de- 
fcents,  is  almoft  univerfally  adopted  by  all  nations ;  and  it  feems 
founded  on  a  principle  of  natural  reafon,  that  (whenever  a  right  of 
property  tranfmiffible  to  reprefentatives  is  admitted)  the  poffeffions 
of  the  parents  fhould  go,  upon  their  deceafe,  in  the  firft  place  to 
their  children,  as  thofe  to  whom  they  have  given  being,  and  for 
whom  they  are  therefore  bound  to  provide.  But  the  negative 
branch,  or  total  exclufion  of  parents  and  all  lineal  anceftors  from 
fucceeding  to  the  inheritance  of  their  offspring,  is  peculiar  to  our 
own  laws,  andfuch  as  have  been  deduced  from  the  fame  original. 
For,  by  the  Jewifh  law,  on  failure  of  iffue  the  father  fucceeded 
to  the  fon,  in  exclufion  of  brethren,  unlefs  one  of  them  married 
the  widow  and  raifed  up  feed  to  his  brother  r.  And,  by  the  laws 
of  Rome,  in  the  firft  place  the  'children  or  lineal  defendants 
were  preferred;  and,  on  failure  of  thefe,  the  father  and  mother 
or  lineal  afcendants  fucceeded  together  with  the  brethren  and  lif¬ 
ters  v;  though  by  the  law  of  the  twelve  tables  the  mother  was 
originally,  on  account  of  her  fex,  excluded u.  Hence  this  rule  of 
our  laws  has  been  cenfured  and  declaimed  againft,  as  abfurd  and 
derogating  from  the  maxims  of  equity  and  natural  juftice  w.  Yet 
that  there  is  nothing  unjuft  or  abfurd  in  it,  but  that  on  the  con¬ 
trary  it  is  founded  upon  very  good  reafon,  may  appear  from  con- 
fidering  as  well  the  nature  of  the  rule  itfelf,  as  the  occafion  of 
introducing  it  into  our  laws. 

-  Inji.  3.  3.  I. 

w  Crag,  de  jur.  feud.  1.  2.  /.  13.  §.15. 
Locke  on  gov.  part.  1.  90. 


*  Litt.  §.  3. 

*  Selden.  de  fuecejf.  Ebraeor.  c.  12. 
v  Ff  38.15.1.  Nov.  1 1 8.  127. 
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We  are  to  refleft,  in  the  firfl  place,  that  all  rules  of  fucceffion 
to  eftates  are  creatures  of  the  civil  polity,  and  juris  pofttivi  merely. 
The  right  of  property,  which  is  gained  by  occupancy,  extends 
naturally  no  farther  than  the  life  of  the  prefent  poflelTor;  after 
which  the  land  by  the  law  of  nature  would  again  become  com¬ 
mon,  and  liable  to  be  feifed  by  the  next  occupant :  but  fociety, 
to  prevent  the  mifchiefs  that  might  enfue  from  a  dodtrine  fo  pro¬ 
ductive  of  contention,  has  eitablifhed  conveyances,  wills,  and 
fucceflions ;  whereby  the  property  originally  gained  by  poffeflion 
is  continued,  and  tranfmitted  from  one  man  to  another,  accord¬ 
ing  to  the  rules  which  each  ftate  has  refpedtively  thought  proper 
to  prefcribe.  There  is  certainly  therefore  no  injuflice  done  to  in¬ 
dividuals,  whatever  be  the  path  of  defcent  marked  out  by  the 
municipal  law. 

I  f  we  next  confider  the  time  and  occafion  of  introducing  this 
rule  into  our  law,  we  fhall  find  it  to  have  been  grounded  upon 
very  fubftantial  reafons.  I  think  there  is  no  doubt  to  be  made, 
but  that  it  was  introduced  at  the  fame  time  with,  and  in  confe- 
quence  of,  the  feodal  tenures.  For  it  was  an  exprefs  rule  of  the 
feodal  law x,  that  fuccejjionis  feudi  tails  eft  natura ,  quod  afcende?ites 
non  fuccedunt ;  and  therefore  the  fame  maxim  obtains  alfo  in  the 
French  law  to  this  day  y.  Our  Henry  the  firft  indeed,  among 
other  reflorations  of  the  old  Saxon  laws,  reftored  the  right  of 
fuccefTion  in  the  afcending  line 3 :  but  this  foon  fell  again  into 
difufe ;  for  fo  early  as  Glanvil’s  time,  who  wrote  under  Henry 
the  fecond,  we  find  it  laid  down  as  eftablifhed  law  \  that  haere - 
ditas  nunquam  afcendit ;  which  has  remained  an  invariable  maxim 
ever  fince.  Thefe  circumftances  evidently  fhew  this  rule  to  be  of 
feodal  original ;  and,  taken  in  that  light,  there  are  fome  argu¬ 
ments  in  it's  favour,  befides  thofe  which  are  drawn  merely  from 
the  reafon  of  the  thing.  For  if  the  feud,  of  which  the  fon  died 

x  2  Feud.  50.  z  LL.  Hen.  I.  e.  70. 

7  Domat.  p.  2.  1.  2,  t.  2.  Montefqu.  E/p.  a  /.  7.  c.  1. 

L.  1.  3  1.  c.  33. 


C  c  2 


feifed. 


212 


7he  Rights  Book  II. 

feifed,  was  really  feudum  antiquum,  or  one  defcended  to  him  from 
his  anceftors,  the  father  could  not  poffibly  fucceed  to  it,  becaufe 
it  muft  have  paffed  him  in  the  courfe  of  defcent,  before  it  could 
come  to  the  fon  •,  unlefs  it  were  feudum  mate  mum,  or  one  de¬ 
fcended  from  his  mother,  and  then  for  other  reafons  (which  will 
appear  hereafter)  the  father  could  in  no  wife  inherit  it.  And  if 
it  were  feudum  novum ,  or  one  newly  acquired  by  the  fon,  then 
only  the  defendants  from  the  body  of  the  feudatory  himfelf 
could  fucceed,  by  the  known  maxim  of  the  early  feodal  confti- 
tutionsb;  which  was  founded  as  well- upon  the  perfonal  merit  of 
the  vafal,  which  might  be  tranfmitted  to  his  children  but  could 
not  afcend  to  his  progenitors,  as  alfo  upon  this  confideration  of 
military  policy,  that  the  decrepit  grandfire  of  a  vigorous  vafal 
would  be  but  indifferently  qualified  to  fucceed  him  in  his  feodal 
fervices.  Nay,  even  if  this  feudum  novum  were  held  by  the  fon 
nt  feudum  antiquum ,  or  with  all  the  qualities  annexed  of  a  feud 
defcended  from  his  anceftors,  fuch  feud  muft  in  all  refpe&s  have 
defcended  as  if  it  had  been  really  an  antient  feud  and  therefore 
could  not  go  to  the  father,  becaufe,  if  it  had  been  an  antient 
feud,  the  father  muft  have  been  dead  before  it  could  have  come 
to  the  fon.  Thus  whether  the  feud  was  ftri&ly  novum ,  or  ftridtly 
antiquum ,  or  whether  is  was  novum  held  ut  antiquum ,  in  none  of 
thefe  cafes  the  father  could  pofiibly  fucceed.  Thefe  reafons,  drawn 
from  the  hiftory  of  the  rule  itfelf,  feem  to  be  more  fatisfa&ory 
than  that  quaint  one  of  Bradton  c,  adopted  by  fir  Edward  Coke d, 
which  regulates  the  defcent  of  lands  according  to  the  laws  of 
gravitation. 

II.  A  second  general  rule  or  canon  is,  that  the  male  iffue 
fhall  be  admitted  before  the  female. 


k  i  Feud.  20.  cadens  deorfum  reft  a  tinea ,  et  mnquam  reafcen - 

*  Defcendit  itaque  jus ,  quaji ponderc/um  quid,  dit.  l.z.  c.  29. 

*  1  Inft.  11. 
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Thus  fons  fhall  be  admitted  before  daughters ;  or,  as  our 
male  lawgivers  have  fomewhat  uncomplaifantly  exprefted  it,  the 
worthiest  of  blood  fhall  be  preferred  e.  As  if  John  Stiles  hath 
two  fons,  Matthew  and  Gilbert,  and  two  daughters,  Margaret  and 
Charlotte,  and  dies ;  firft  Matthew,  and  (in  cafe  of  his  death 
without  ilTue)  then  Gilbert,  fhall  be  admitted  to  the  fucceffion  in 
preference  to  both  the  daughters. 

This  preference  of  males  to  females  is  entirely  agreeable  to 
the  law  of  fucceffion  among  the  Jews f,  and  alfo  among  the  dates 
of  Greece,  or  at  lead:  among  the  Athenians  g ;  but  was  totally 
unknown  to  the  laws  of  Romeh,  (fuch  of  them,  I  mean,  as  are 
at  prefent  extant)  wherein  brethren  and  lifters  were  allowed  to 
fucceed  to  equal  portions  of  the  inheritance.  I  fhall  not  here 
enter  into  the  comparative  merit  of  the  Roman  and  the  other 
conftitutions  in  this  particular,  nor  examine  into  the  greater  dig¬ 
nity  of  blood  in  the  male  or  female  fex;  but  fhall  only  obferve, 
that  our  prefent  preference  of  males  to  females  feems  to  have 
arifen  entirely  from  the  feodal  law.  For  though  our  Britifti  an- 
ceftors,  the  Welch,  appear  to  have  given  a  preference  to  males1, 
yet  our  fubfequent  Danifh  predeceffors  feem  to  have  made  no 
diftin&ion  of  fexes,  but  to  have  admitted  all  the  children  at  once 
to  the  inheritance  k.  But  the  feodal  law  of  the  Saxons  on  the 
continent  (which  was  probably  brought  over  hither,  and  firft:  al¬ 
tered  by  the  law  of  king  Canute)  gives  an  evident  preference  of 
the  male  to  the  female  fex.  “  Pater  aut  mater ,  defuntti,flio  non 

“jiliae  haereditatem  relinqnent .  Qui  defunttus  non  filios  fed 

“ flias  reliquerit ,  ad  eas  omnis  haereditas  pert  meat1.1'  It  is  poffible 
therefore  that  this  preference  might  be  a  branch  of  that  imperfect 
fyftem  of  feuds,  which  obtained  here  before  the  conqueft; ;  efpe- 


•  Hal.  H.  C.  L.  235. 
r  Numb.  c.  27. 

*  Petit.  LL.  Attic.  1,6.  /.  6. 
k  Inji.  3.  1.  6. 
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cially  as  it  fubiiils  among  the  cufloms  of  gavelkind,  and  as,  in 
the  charter  or  laws  of  king  Henry  the  firfl,  it  is  not  (like  many 
Norman  innovations)  given  up,  but  rather  enforced  m.  The  true 
reafon  of  preferring  the  males  mull  be  deduced  from  feodal  prin¬ 
ciples  :  for,  by  the  genuine  and  original  policy  of  that  conflitu- 
tion,  no  female  could  ever  fucceed  to  a  proper  feud",  inafmuch 
as  they  were  incapable  of  performing  thofe  military  fervices,  for 
the  fake  of  which  that  fyflem  was  eflablifhed.  But  our  law  does 
not  extend  to  a  total  exclufion  of  females,  as  the  Salic  law,  and 
others,  where  feuds  were  mofl  flridlly  retained  :  it  only  poflpones 
them  to  males ;  for,  though  daughters  are  excluded  by  fons,  yet 
they  fucceed  before  any  collateral  relations  :  our  law,  like  that 
of  the  Saxon  feudifls  before-mentioned,  thus  fleering  a  middle 
courfe,  between  the  abfolute  rejedlion  of  females,  and  the  put¬ 
ting  them  on  a  footing  with  males. 

III.  A  third  rule  or  canon  of  defcent  is  this;  that,  where 
there  are  two  or  more  males  in  equal  degree,  the  eldefl  only  fhall 
inherit ;  but  the  females  all  together. 

A  s  if  a  man  hath  two  fons,  Matthew  and  Gilbert,  and  two 
daughters,  Margaret  and  Charlotte,  and  dies  ;  Matthew  his  eldefl 
fon  fhall  alone  fucceed  to  his  eflate,  in  exclufion  of  Gilbert  the 
fecond  fon  and  both  the  daughters  :  but,  if  both  the  fons  die 
without  ilfue  before  the  father,  the  daughters  Margaret  and  Char¬ 
lotte  fhall  both  inherit  the  eflate  as  coparceners  °. 

This  right  of  primogeniture  in  males  feems  antiently  to  have 
only  obtained  among  the  Jews,  in  whofe  conflitution  the  eldefl 
fon  had  a  double  portion  of  the  inheritance  p ;  in  the  fame  man¬ 
ner  as  with  us,  by  the  laws  of  king  Henry  the  firfl q,  the  eldefl 
fon  had  the  capital  fee  or  principal  feud  of  his  father’s  pofleflions, 
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and  no  other  pre-eminence ;  and  as  the  elded  daughter  had  after¬ 
wards  the  principal  manfion,  when  the  edate  defcended  in  copar¬ 
cenary r.  The  Greeks,  the  Romans,  the  Britons,  the  Saxons,  and 
even  originally  the  feudids,  divided  the  lands  equally ;  fome 
among  all  the  children  at  large,  fome  among  the  males  only. 
This  is  certainly  the  mod  obvious  and  natural  way;  and  has  the 
appearance,  at  lead:  in  the  opinion  of  younger  brothers,  of  the 
greated  impartiality  and  judice.  But  when  the  emperors  began 
to  create  honorary  feuds,  or  titles  of  nobility,  it  was  found  ne- 
cedary  (in  order  to  preferve  their  dignity)  to  make  them  impar¬ 
tible  s,  or  (as  they  diled  them)  feuda  individual  and  in  confequcnce 
defcendible  to  the  elded  fon  alone.  This  example  was  farther  en¬ 
forced  by  the  inconveniences  that  attended  the  fplitting  of  edates; 
namely,  the  divifion  of  the  military  fervices,  the  multitude  of 
infant  tenants  incapable  of  performing  any  duty,  the  confequen- 
tial  weakening  of  the  drength  of  the  kingdom,  and  the  inducing 
younger  fons  to  take  up  with  the  bufinefs  and  idlenefs  of  a  coun¬ 
try  life,  indead  of  being  ferviceable  to  themfelves  and  the  public, 
by  engaging  in  mercantile,  in  military,  in  civil,  or  in  ecclefiadi- 
cal  employments1.  Thefe  reafons  occafioned  an  almod  total  change 
in  the  method  of  feodal  inheritances  abroad  ;  fo  that  the  elded 
male  began  univ.erfally  to  fucceed  to  the  whole  of  the  lands  in  all 
military  tenures  :  and  in  this  condition  the  feodal  conditution  was 
edablifhed  in  England  by  William  the  conqueror. 

Yet  we  find,  that  focage  edates  frequently  defcended  to  all 
the  fons  equally,  fo  lately  as  when  Glanvil u  wrote,  in  the  reign 
of  Henry  the  fecond ;  and  it  is  mentioned  in  the  mirror  w  as  a 
part  of  our  antient  conditution,  that  knights’  fees  fhould  defcend 
to  the  elded  fon,  and  focage  fees  fhould  be  partible  among  the 
male  children.  However  in  Henry  the  third’s  time  we  find  by 
Bratton x  that  focage  lands,  in  imitation  of  lands  in  chivalry,  had 
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almoft  entirely  fallen  into  the  right  of  fucceftion  by  primogeni¬ 
ture,  as  the  law  now  ftands :  except  in  Kent,  where  they  gloried 
in  the  prefervation  of  their  antient  gavelkind  tenure,  of  which  a 
principal  branch  was  the  joint  inheritance  of  all  the  fons  y ;  and 
except  in  fome  particular  manors  and  townfhips,  where  their  lo¬ 
cal  cuftoms  continued  the  defcent,  fometimes  to  all,  fometimes 
to  the  youngeft  fon  only,  or  in  other  more  fingular  methods  of 
fucceftion. 

As  to  the  females,  they  are  ftill  left  as  they  were  by  the  an¬ 
tient  law  :  for  they  were  all  equally  incapable  of  performing  any 
perfonal  fervice ;  and  therefore,  one  main  reafon  of  preferring 
the  eldeft  ceafing,  fuch  preference  would  have  been  injurious  to 
the  reft  :  and  the  other  principal  purpofe,  the  prevention  of  the 
too  minute  fubdivifion  of  eftates,  was  left  to  be  confidered  and 
provided  for  by  the  lords,  who  had  the  difpofal  of  thele  female 
heireffes  in  marriage.  However,  the  fucceftion  by  primogeniture, 
even  among  females,  took  place  as  to  the  inheritance  of  the 
crown  2 ;  wherein  the  neceftity  of  a  foie  and  determinate  fuccef- 
fion  is  as  great  in  the  one  fex  as  the  other.  And  the  right  of  foie 
fucceftion,  though  not  of  primogeniture,  was  alfo  eftablifhed  with 
refpedt  to  female  dignities  and  titles  of  honour.  For  if  a  man 
holds  an  earldom  to  him  and  the  heirs  of  his  body,  and  dies, 
leaving  only  daughters;  the  eldeft  fhall  not  of  courfe  be  countefs, 
but  the  dignity  is  in  fufpenfe  or  abeyance  till  the  king  fhall  de¬ 
clare  his  pleafure ;  for  he,  being  the  fountain  of  honour,  may 
confer  it  on  which  of  them  he  pleafes3.  In  which  difpofition  is 
preferved  a  ftrong  trace  of  the  antient  law  of  feuds,  before  their 
defcent  by  primogeniture  even  among  the  males  was  eftablifhed; 
namely,  that  the  lord  might  beftow  them  on  which  of  the  fons 
he  thought  proper  :  —  “ progrejfum  eji ,  lit  ad  Jilios  deveniret ,  in 
“  quern  Jcilicet  dominus  hoc  vellet  benejicium  confirmare b.” 
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IV.  A  fourth  rule,  or  canon  of  defcents,  is  this ;  that  the 
lineal  defcendants,  in  infinitum ,  of  any  perfon  deceafed  fhall  re- 
prefent  their  anceftor  ;  that  is,  fhall  ftand  in  the  fame  place  as  the 
perfon  himfelf  would  have  done,  had  he  been  living. 

Thus  the  child,  grandchild,  or  great-grandchild  (either  male 
or  female)  of  the  eldeft  fon  fucceeds  before  the  younger  fon,  and 
fo  in  infinitum  -.  And  thefe  reprefentatives  fhall  take  neither  more 
nor  lefs,  but  juft  fo  much  as  their  principals  would  have  done. 
As  if  there  be  two  fifters,  Margaret  and  Charlotte  ;  and  Marga¬ 
ret  dies,  leaving  fix  daughters  ;  and  then  John  Stiles  the  father 
of  the  two  fifters  dies,  without  other  iffue  :  thefe  fix  daughters 
fhall  take  among  them  exactly  the  fame  as  their  mother  Marga¬ 
ret  would  have  done,  had  fhe  been  living;  that  is,  a  moiety  of 
the  lands  of  John  Stiles  in  coparcenary;  fo  that,  upon  partition 
made,  if  the  land  be  divided  into  twelve  parts,  thereof  Charlotte 
the  furviving  fifter  fhall  have  fix,  and  her  fix  nieces,  the  daugh¬ 
ters  of  Margaret,  one  apiece. 

This  taking  by  reprefentation  is  called  a  fucceffion  in Jlirpes , 
according  to  the  roots ;  fince  all  the  branches  inherit  the  fame 
fhare  that  their  root,  whom  they  reprefent,  would  have  done. 
And  in  this  manner  alfo  was  the  Jewifh  fucceffton  directed  d ;  but 
the  Roman  fomewhat  differed  from  it.  In  the  defcending  line 
the  right  of  reprefentation  continued  in  infinitum ,  and  the  inhe¬ 
ritance  ftill  defcended  in  Jlirpes:  as  if  one  of  three  daughters 
died,  leaving  ten  children,  -and  then  the  father  died  ;  the  two 
furviving  daughters  had  each  one  third  of  his  effects,  and  the  ten 
grandchildren  had  the  remaining  third  divided  between  them. 
And  fo  among  collaterals,  if  any  perfons  of  equal  degree  with 
the  perfons  reprefented  were  ftill  fubfifting,  (as  if  the  deceafed 
left  one  brother,  and  two  nephews  the  fons  of  another  brother) 
the  fuccefiion  was  ftill  guided  by  the  roots :  but,  if  both  the 
brethren  were  dead  leaving  iffiie,  then  (I  apprehend)  their  repre- 
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fentatives  in  equal  degree  became  themfelves  principals,  and 
fhared  the  inheritance  per  capita ,  that  is,  fhare  and  lhare  alike; 
they  being  themfelves  now  the  next  in  degree  to  the  anceftor, 
in  their  own  right,  and  not  by  right  of  reprefentation  c.  So,  if 
the  next  heirs  of  Titius  be  fix  nieces,  three  by  one  filler,  two  by 
another,  and  one  by  a  third ;  his  inheritance  by  the  Roman  law 
was  divided  into  fix  parts,  and  one  given  to  each  of  the  nieces  : 
whereas  the  law  of  England  in  this  cafe  would  Hill  divide  it  only 
into  three  parts,  and  diftribute  it  per  Jiirpes ,  thus  ;  one  third  to 
the  three  children  who  reprefen t  one  filler,  another  third  to  the 
two  who  reprefent  the  fecond,  and  the  remaining  third  to  the 
one  child  who  is  the  foie  reprefentative  of  her  mother. 

This  mode  of  reprefentation  is  a  necelfary  confequence  of 
the  double  preference  given  by  our  law,  firft  to  the  male  ilTue, 
and  next  to  the  firftborn  among  the  males,  to  both  which  the 
Roman  law  is  a  Hranger.  For  if  all  the  children  of  three  filters 
were  in  England  to  claim  per  capita ,  in  their  own  rights  as  next 
of  kin  to  the  anceftor,  without  any  refpedt  to  the  flocks  from 
whence  they  fprung,  and  thofe  children  were  partly  male  and 
partly  female ;  then  the  eldelt  male  among  them  would  exclude 
not  only  his  own  brethren  and  lifters,  but  all  the  ilTue  of  the 
other  two  daughters ;  or  elfe  the  law  in  this  inflance  muft  be  in- 
conhftcnt  with  itfelf,  and  depart  from  the  preference  which  it 
conllantly  gives  to  the  males,  and  the  firftborn,  among  perfons 
in  equal  degree.  Whereas,  by  dividing  the  inheritance  according 
to  the  roots  or  Jlirpes>  the  rule  of  defcent  is  kept  uniform  and 
fteady  :  the  ilTue  of  the  eldeft  Ton  excludes  all  other  pretenders, 
as  the  fon  himfelf  (if  living)  would  have  done ;  but  the  ilTue  of 
two  daughters  divide  the  inheritance  between  them,  provided 
their  mothers  (if  living)  would  have  done  the  fame  :  and  among 
thefe  feveral  ilTues,  or  reprefen tatives  of  the  refpedlive  roots,  the 
fame  preference  to  males  and  the  fame  right  of  primogeniture 
obtain,  as  would  have  obtained  at  the  firft  among  the  roots  them¬ 
felves,  the  fons  or  daughters  of  the  deceafed.  As  if  a  man  hath 
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two  fons,  A  and  B,  and  A  dies  leaving  two  fons,  and  then  the 
grandfather  dies ;  now  the  eldeil  fon  of  A  fhall  fucceed  to  the 
whole  of  his  grandfather’s  eflate :  and  if  A  had  left  only  two 
daughters,  they  fhould  have  fucceeded  alfo  to  equal  moieties  of 
the  whole,  in  exclufion  of  B  and  his  iffue.  But  if  a  man  hath 
only  three  daughters,  C,  D,  and  E ;  and  C  dies  leaving  two 
fons,  D  leaving  two  daughters,  and  E  leaving  a  daughter  and  a 
fon  who  is  younger  than  his  filter :  here,  when  the  grandfather 
dies,  the  elded:  fon  of  C  fliall  fucceed  to  one  third,  in  excluiion 
of  the  younger;  the  two  daughters  of  D  to  another  third  in 
partnerfhip ;  and  the  fon  of  E  to  the  remaining  third,  in  exclu¬ 
lion  of  his  elder  filler.  And  the  fame  right  of  reprefentation, 
guided  and  retrained  by  the  fame  rules  of  defcent,  prevails  down¬ 
wards  in  infinitum . 

Yet  this  right  does  not  appear  to  have  been  thoroughly  efta- 
blifhed  in  the  time  of  Henry  the  fecond,  when  Glanvil  wrote ; 
and  therefore,  in  the  title  to  the  crown  efpecially,  we  find  fre¬ 
quent  contefls  between  the  younger  (but  furviving)  brother,  and 
his  nephew  (being  the  fon  and  reprefen  tative  of  the  elder  decea- 
fed )  in  regard  to  the  inheritance  of  their  common  anceflor  :  for 
the  uncle  is  certainly  nearer  of  kin  to  the  common  flock,  by  one 
degree,  than  the  nephew ;  though  the  nephew,  by  reprefenting 
his  father,  has  in  him  the  right  of  primogeniture.  The  uncle 
alfo  was  ufually  better  able  to  perform  the  fervices  of  the  fief ; 
and  befides  had  frequently  fuperior  interefl  and  flrength,  to  back 
his  pretenfions  and  crufh  the  right  of  his  nephew.  And  even  to 
this  day,  in  the  lower  Saxony,  proximity  of  blood  takes  place  of 
reprefentative  primogeniture ;  that  is,  the  younger  furviving  bro¬ 
ther  is  admitted  to  the  inheritance  before  the  fon  of  an  elder  de- 
ceafed  :  which  occafioned  the  difputes  between  the  two  houfes 
of  Mecklenburg,  Schwerin  and  Strelitz,  in  1692  f.  Yet  Glanvil, 
with  us,  even  in  the  twelfth  century,  feems  g  to  declare  for  the 
right  of  the  nephew  by  reprefentation  ;  provided  the  eldefl  fon 
had  not  received  a  provifion  in  lands  from  his  father,  (or  as  the 
f  Mod.  Un.  Hift.  xlii.  334.  s  /.  7.  c,  3. 
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civil  law  would  call  it)  had  not  been  forisfamiliated,  in  his  life¬ 
time.  King  John,  however,  who  kept  his  nephew  Arthur  from 
the  throne,  by  difputing  this  right  of  reprefentation,  did  all  in 
his  power  to  abolifh  it  throughout  the  realm  h  :  but  in  the  time 
of  his  fon,  king  Henry  the  third,  we  find  the  rule  indifputably 
fettled  in  the  manner  we  have  here  laid  it  down  *,  and  fo  it  has 
continued  ever  fince.  'And  thus  much  for  lineal  defcents. 

V.  A  fifth  rule  is,  that,  on  failure  of  lineal  defcendants,  or 
iflue,  of  the  perfon  lafl  feifed,  the  inheritance  fhall  defcend  to  the 
blood  of  the  firfl  purchafor;  fubjeft  to  the  three  preceding  rules. 

Thus  if  Geoffrey  Stiles  purchafes  land,  and  it  defcends  to 
John  Stiles  his  fon,  and  John  dies  feifed  thereof  without  iffue ; 
whoever  fucceeds  to  this  inheritance  muff  be  of  the  blood  of 
Geoffrey  the  firfl  purchafor  of  this  family  k.  The  firfl  purchafor, 
perqui/itor ,  is  he  who  firfl  acquired  the  eflate  to  his  family, 
whether  the  fame  was  transferred  to  him  by  fale,  or  by  gift,  or 
by  any  other  method,  except  only  that  of  defcent. 

This  is  a  rule  almofl  peculiar  to  our  own  laws,  and  thofe  of 
a  fimilar  original.  For  it  was  entirely  unknown  among  the  Jews, 
Greeks,  and  Romans :  none  of  whofe  laws  looked  any  farther 
than  the  perfon  himfelf  who  died  feifed  of  the  eflate ;  but  af- 
ligned  him  an  heir,  without  confidering  by  what  title  he  gained 
it,  or  from  what  anceflor  he  derived  it.  But  the  law  of  Nor¬ 
mandy  1  agrees  with  our  law  in  this  refpedt :  nor  indeed  is  that 
agreement  to  be  wondered  at,  fince  the  law  of  defcents  in  both 
is  of  feodal  original ;  and  this  rule  or  canon  cannot  otherwife  be 
accounted  for  than  by  recurring  to  feodal  principles. 

When  feuds  firfl  began  to  be  hereditary,  it  was  made  a  ne- 
ceffary  qualification  of  the  heir,  who  would  fucceed  to  a  feud, 
that  he  fhould  be  of  the  blood  of,  that  is  lineally  defcended  from. 
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the  firft  feudatory  or  purchafor.  In  confequence  whereof,  if  a 
vafal  died  poffefied  of  a  feud  of  his  own  acquiring,  or  feadum 
novum ,  it  could  not  defcend  to  any  but  his  own  offspring ;  no, 
not  even  to  his  brother,  becaufe  he  was  not  defcended,  nor  de¬ 
rived  his  blood,  from  the  firft  acquirer.  But  if  it  was  feudum 
antiquum ,  that  is,  one  defcended  to  the  vafal  from  his  anceffors, 
then  his  brother,  or  fuch  other  collateral  relation  as  was  defcended 
and  derived  his  blood  from  the  firft  feudatory,  might  fucceedto 
fuch  inheritance.  To  this  purpofe  fpeaks  the  following  rule  ; 
“f rater  fratri  fine  legit  mo  haerede  def until  0,  in  benejicio  quod  eorum 
* * patris  j'uit3  Juccedat :  Jin  autem  unus  e  fratribus  a  domino  feu - 
“  dum  acceperit ,  eo  def unlit 0  Jine  legitimo  haerede,  f rater  ejus  in  feu - 
“  dum  non  Juccedit m.”  The  true  feodal  reafon  for  which  rule  was 
this  j  that  what  was  given  to  a  man,  for  his  perfonal  fervice  and 
perfonal  merit,  ought  not  to  defcend  to  any  but  the  heirs  of  his 
perfon.  And  therefore,  as  in  eftates-tail,  (which  a  proper  feud 
very  much  refembled)  fo  in  the  feodal  donation,  “  nomen  haeredis , 
“  in  prima  invefitura  exprejfum ,  tantum  ad  dejcendentes  ex  corpore 
“  primi  vajalli  extenditur et  non  ad  collaterals ,  nifi  ex  corpore 
“  primi  vajalli  fve  fipitis  defendant n  the  will  of  the  donor,  or 
original  lord,  (when  feuds  were  turned  from  life  eftates  into  in¬ 
heritances)  not  being  to  make  them  abfolutely  hereditary,  like 
the  Roman  allodium ,  but  hereditary  only Jub  ?nodo  ;  not  heredi¬ 
tary  to  the  collateral  relations,  or  lineal  anceftors,  or  huiband,  or 
wife  of  the  feudatory,  but  to  the  iflue  defcended  from  his  body 
only. 

However,  in  procefs  of  time,  when  the  feodal  rigour  was 
in  part  abated,  a  method  was  invented  to  let  in  the  collateral  re¬ 
lations  of  the  grantee  to  the  inheritance,  by  granting  him  a  feu¬ 
dum  novum  to  hold  ut  j'eudum  antiquum ;  that  is,  with  all  the 
qualities  annexed  of  a  feud  derived  from  his  anceftors  ;  and  then 
the  collateral  relations  were  admitted  to  fucceed  even  in  infinitum 9 
becaufe  they  might  have  been  of  the  blood  of,  that  is  defcended. 
from,  the  firft  imaginary  purchafor.  For  fince  it  is  not  afcertained 
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in  fuch  general  grants,  whether  this  feud  fhall  be  held  lit  feudum 
paternum ,  or  feudum  avitum ,  but  ut  feudum  antiquum  merely,  as 
a  feud  of- indefinite  antiquity  ;  that  is,  fince  it  is  not  afcertained 
from  which  of  the  ancestors  of  the  grantee  this  feud  fhall  be 
fuppofed  to  have  defcended ;  the  law  will  not  afcertain  it,  but 
will  fuppofe  any  of  his  ancestors,  pro  re  nata>  to  have  been  the 
firfl:  purchafor  :  and  therefore  it  admits  any  of  his  collateral  kind¬ 
red  (who  have  the  other  neceffary  requilites)  to  the  inheritance, 
becaufe  every  collateral  kinfman  mufl:  be  defcended  from  fome 
one  of  his  lineal  anceflors. 

O  f  this  nature  are  all  the  grants  of  fee-fimple  eftates  of  this 
kingdom  ;  for  there  is  now  in  the  law  of  England  no  fuch  thing 
as  a  grant  of  a  feudum  novum ,  to  be  held  ut  novum ;  unlefs  in  the 
cafe  of  a  fee-tail,  and  there  we  fee  that  this  rule  is  flridtly  ob- 
ferved,  and  none  but  the  lineal  defcendants  of  the  firfl:  donee  (or 
purchafor)  are  admitted  :  but  every  grant  of  lands  in  fee-fimple 
is  with  us  a  feudum  novum  to  be  held  ut  antiquum ,  as  a  feud  whofe 
antiquity  is  indefinite and  therefore  the  collateral  kindred  of 
the  grantee,  or  defcendants  from  any  of  his  lineal  anceflors,  by 
whom  the  lands  might  have  poffibly  been  purchafed,  are  capable 
of  being  called  to  the  inheritance. 

Yet,  when  an  eflate  hath  really  defcended  in  a  courfe  of  in¬ 
heritance  to  the  perfon  laft  feifed,  the  ftridt  rule  of  the  feodal 
law  is  ftill  obferved ;  and  none  are  admitted,  but  the  heirs  of 
thofe  through  whom  the  inheritance  hath  paffed  :  for  all  others 
have  demonftrably  none  of  the  blood  of  the  firfl:  purchafor  in 
them,  and  therefore  fhall  never  fucceed.  As,  if  lands  come  to 
John  Stiles  by  defcent  from  his  mother  Lucy  Baker,  no  relation 
of  his  father  (as  fuch)  fhall  ever  be  his  heir  of  thefe  lands  ;  and, 
vice  verfa ,  if  they  defcended  from  his  father  Geoffrey  Stiles,  no 
relation  of  his  mother  (as  fuch)  fhall  ever  be  admitted  thereto  ; 
for  his  father’s  kindred  have  none  of  his  mother’s  blood,  nor 
have  his  mother’s  relations  any  fhare  of  his  father’s  blood.  And 
fo,  if  the  eftate  defcended  from  his  father’s  father,  George  Stiles; 
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the  relations  of  his  father's  mother,  Cecilia  Kempe,  fhall  for  the 
fame  reafon  never  be  admitted,  but  only  thofe  of  his  father’s  fa¬ 
ther.  This  is  alfo  the  rule  of  the  French  law  °,  which  is  derived 
from  the  fame  feodal  fountain. 

Here  we  may  obferve,  that,  fo  far  as  the  feud  is  really  an¬ 
tiquum,  the  law  traces  it  back,  and  will  not  fuffer  any  to  inherit 
but  the  blood  of  thofe  anceftors,  from  whom  the  feud  was  con¬ 
veyed  to  the  late  proprietor.  But  when,  through  length  of  time, 
it  can  trace  it  no  farther  as  if  it  be  not  known  whether  his 
grandfather,  George  Stiles,  inherited  it  from  his  father  Walter 
Stiles,  or  his  mother  Chriftian  Smith  ;  or  if  it  appear  that  his 
grandfather  was  the  firft  grantee,  and  fo  took  it  (by  the  general 
law)  as  a  feud  of  indefinite  antiquity  ;  in  either  of  thefe  cafes 
the  law  admits  the  defendants  of  any  anceftor  of  George  Stiles, 
either  paternal  or  maternal,  to  be  in  their  due  order  the  heirs  to 
John  Stiles  of  this  eftate  :  becaufe  in  the  firft  cafe  it  is  really  un¬ 
certain,  and  in  the  fecond  cafe  it  is  fuppofed  to  be  uncertain,, 
whether  the  grandfather  derived  his  title  from  the  part  of  his 
father  or  his  mother. 

This  then  is  the  great  and  general  principle,  upon  which 
the  law  of  collateral  inheritances  depends  ;  that,  upon  failure  of 
ifiue  in  the  lafl  proprietor,  the  eftate  fhall  defcend  to  the  blood 
of  the  firft  purchafor ;  or,  that  it  fhall  refult  back  to  the  heirs 
of  the  body  of  that  anceftor,  from  whom  it  either  really  has,  or 
is  fuppofed  by  fi<ftion  of  law  to  have,  originally  defended  :  ac¬ 
cording  to  the  rule  laid  down  in  the  yearbooks p,  Fitzherbert q,, 
Brook r,  and  Hale  6 ;  “  that  he  who  would  have  been  heir  to  the 
fC  father  of  the  deceafed”  (and,  of  courfe,  to  the  mother,  or  any 
other  purchafing  anceftor)  “  fhall  alfo  be  heir  to  the  fon.” 

The  remaining  rules  are  only  rules  of  evidence,  calculated  to> 
inveftigate  who  that  purchafing  anceftor  was;  which,  in  feudw 
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vere  antlquis ,  has  in  procefs  of  time  been  forgotten,  and  is  fup- 
pofed  fo  to  be  in  feuds  that  are  held  ut  antiquis. 

VI.  A  sixth  rule  or  canon  therefore  is,  that  the  collateral 
heir  of  the  perfon  laft  feifed  rauft  be  his  next  collateral  kinfman, 
of  the  whole  blood. 

First,  he  mull  be  his  next  collateral  kinfman,  either  perfo- 
nally  or  jure  reprefentationis ;  which  proximity  is  reckoned  ac¬ 
cording  to  the  canonical  degrees  of  confanguinity  before-mentioned. 
Therefore,  the  brother  being  in  the  firft  degree,  he  and  his  defend¬ 
ants  Hi  all  exclude  the  uncle  and  his  ilfue,  who  is  only  in  thefecond. 
And  herein  conlifts  the  true  reafon  of  the  different  methods  of 
computing  the  degrees  of  confanguinity,  in  the  civil  law  on  the 
one  hand,  and  in  the  canon  and  common  laws  on  the  other.  The 
civil  law  regards  confanguinity  principally  with  refpedl  to  fuccef- 
lions,  and  therein  very  naturally  confiders  only  the  perfon  decea- 
fed,  to  whom  the  relation  is  claimed  :  it  therefore  counts  the  de¬ 
grees  of  kindred  according  to  the  number  of  perfons  through 
whom  the  claim  mull  be  derived  from  him ;  and  make  not  only 
his  great-nephew  but  alfo  his  firfl-coulin  to  be  both  related  to 
him  in  the  fourth  degree ;  becaufe  there  are  three  perfons  between 
him  and  each  of  them.  The  canon  law  regards  confanguinity 
principally  with  a  view  to  prevent  incelluous  marriages,  between 
thofe  who  have  a  large  portion  of  the  fame  blood  running  in  their 
refpedlive  veins ;  and  therefore  looks  up  to  the  author  of  that 
blood,  or  the  common  ancellor,  reckoning  the  degrees  from  him  : 
fo  that  the  great-nephew  is  related  in  the  third  canonical  degree 
to  the  perfon  propofed,  and  the  firll-coufin  in  the  fecond ;  the 
former  being  dillant  three  degrees  from  the  common  ancellor, 
and  therefore  deriving  only  one  fourth  of  his  blood  from  the  fame 
fountain  with  the  propofitus ;  the  latter,  and  alfo  the  propofitus , 
being  each  of  them  dillant  only  two  degrees  from  the  common 
ancellor,  and  therefore  having  one  half  of  each  of  their  bloods 
the  fame.  The  common  law  regards  confanguinity  principally 
with  refpedt  to  defcents ;  and,  having  therein  the  fame  objedt  in 
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view  as  the  civil,  it  may  feem  as  if  it  ought  to  proceed  according 
to  the  civil  computation.  But  as  it  alfo  refpedts  the  purchafing 
anceftor,  from  whom  the  eftate  was  derived,  it  therein  refembles 
the  canon  law,  and  therefore  counts  it’s  degrees  in  the  fame 
manner.  Indeed  the  defignation  of  perfon  (in  feeking  for  the  next 
of  kin)  will  come  to  exactly  the  fame  end  (though  the  degrees 
will  be  differently  numbered)  whichever  method  of  computation 
we  fuppofe  the  law  of  England  to  ufe ;  fince  the  right  of  repre- 
fentation  (of  the  father  by  the  fon,  &c)  is  allowed  to  prevail  in 
infinitum .  This  allowance  was  abfolutely  neceffary,  elfe  there 
would  have  frequently  been  many  claimants  in  exactly  the  fame 
degree  of  kindred,  as  (for  inftance)  uncles  and  nephews  of  the 
deceafed ;  which  multiplicity,  though  no  inconvenience  in  the 
Roman  law  of  partible  inheritances,  yet  would  have  been  pro¬ 
ductive  of  endlefs  confufion  where  the  right  of  foie  fuccefiion,  as 
with  us,  is  eftablifhed.  The  iffue  or  defendants  therefore  of 
John  Stiles’s  brother  are  all  of  them  in  the  firft  degree  of  kindred 
with  refpedt  to  inheritances,  as  their  father  alfo,  when  living, 
was ;  thofe  of  his  uncle  in  the  fecond  ;  and  fo  on ;  and  are  ff- 
verally  called  to  the  fucceffion  in  right  of  fuch  their  reprefen tative 
proximity. 

The  right  of  reprefentation  being  thus  eftablifhed,  the  former 
part  of  the  prefent  rule  amounts  to  this  that,  on  failure  of  iffue 
of  the  perfon  lafl  feifed,  the  inheritance  fhall  defcend  to  the  ilfue 
of  his  next  immediate  anceftor.  Thus  if  John  Stiles  dies  with¬ 
out  iffue,  his  eftate  fhall  defend  to  Francis  his  brother,  who  is 
lineally  defended  from  Geoffrey  Stiles  his  next  immediate  ancef¬ 
tor,  or  father.  On  failure  of  brethren,  or  fillers,  and  their  ilfue, 
it  fhall  defend  to  the  uncle  of  John  Stiles,  the  lineal  defendant 
of  his  grandfather  George,  and  fo  on  in  infiiiitum.  Very  fimilar 
to  which  was  the  law  of  inheritance  among  the  antient  Germans, 
our  progenitors  :  “ haeredes fiuccejforefque  fui  cuique  liberi ,  et  nullum 
iC  tefi amentum :  fi  liberi  non  fiunt9  proximus  gradus  in  pojfiejjioney 
“ fir  at  res ,  patrui ,  avunculi V* 

1  Tacitus  de  mor.  Germ.  2 1 . 
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Now  here  it  mufl  be  obferved,  that  the  lineal  anceflors,  though 
(according  to  the  firfl  rule)  incapable  themfelves  of  fucceeding  to 
the  eflate,  becaufe  it  is  fuppofed  to  have  already  paffed  them,  are 
yet  the  common  flocks  from  which  the  next  fucceffor  mufl  fpring. 
And  therefore  in  the  Jevvilh  law,  which  in  this  refped:  entirely 
correfponds  with  ours u,  the  father  or  other  lineal  anceflor  is  him- 
felf  faid  to  be  the  heir,  though  long  fince  dead,  as  being  repre- 
fented  by  the  perfons  of  his  iffue  ;  who  are  held  to  fucceed  not  in 
their  own  rights,  as  brethren,  uncles,  &c,  but  in  right  of  repre- 
fentation,  as  the  fons  of  the  father,  grandfather,  &c,  of  the  de- 
ceafed  v.  But,  though  the  common  anceflor  be  thus  the  root  of 
the  inheritance,  yet  with  us  it  is  not  neceffary  to  name  him  in 
making  out  the  pedigree  or  defcent.  For  the  defcent  between 
two  brothers  is  held  to  be  an  immediate  defcent  ;  and  therefore 
title  may  be  made  by  one  brother  or  his  reprefentatives  to  or 
through  another,  without  mentioning  their  common  father  w.  If 
Geoffrey  Stiles  hath  two  fons,  John  and  Francis,  Francis  may 
claim  as  heir  to  John,  without  naming  their  father  Geoffrey  : 
and  to  the  fon  of  Francis  may  claim  as  coufin  and  heir  to  Matthew 
the  fon  of  John,  without  naming  the  grandfather ;  viz.  as  fon  of 
Francis,  who  was  the  brother  of  John,  who  was  the  father  of 
Matthew.  But  though  the  common  anceflors  are  not  named  in 
deducing  the  pedigree,  yet  the  law  flill  refpefts  them  as  the  foun¬ 
tains  of  inheritable  blood  :  and  therefore  in  order  to  afcertain  the 
collateral  heir  of  John  Stiles,  it  is  in  the  firfl  place  neceffary  to  recur 
to  his  anceflors  in  the  firfl  degree;  and  if  they  have  left  any  other 
iffue  befides  John,  that  iffue  will  be  his  heir.  On  default  of  fuch, 
we  mufl  afcend  one  flep  higher  to  the  anceflors  in  the  fecond  de¬ 
gree,  and  then  to  thofe  in  the  third,  and  fourth,  and  fo  upwards, 
in  infinitum ;  till  fome  anceflors  be  found,  who  have  other  iffue 
defcending  from  them  befides  the  deceafed,  in  a  parallel  or  colla¬ 
teral  line.  From  thefe  anceflors  the  heir  of  John  Stiles  mufl 
derive  his  defcent ;  and  in  fuch  derivation  the  fame  rules  mufl 
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be  obferved,  with  regard  to  fex,  primogeniture,  and  reprefenta- 
tion,  that  have  juft  been  laid  down  with  regard  to  lineal  defcents 
from  the  perfon  of  the  laft  proprietor. 

But,  fecondly,  the  heir  need  not  be  the  neareft  kinlman  ab~ 
folutely,  but  only  fub  modo ;  that  is,  he  muft  be  the  neareft  kinf- 
man  of  the  whole  blood ;  for,  if  there  be  a  much  nearer  kinf- 
man  of  the  half  blood,  a  diftant  kinfman  of  the  whole  blood 
fhall  be  admitted,  and  the  other  entirely  excluded. 

A  kinsman  of  the  whole  blood  is  he  that  is  derived,  not 
only  from  the  fame  anceftor,  but  from  the  fame  couple  of  ancef- 
tors.  For,  as  every  man’s  own  blood  is  compounded  of  the  bloods 
of  his  refpedtive  anceftors,  he  only  is  properly  of  the  whole  or 
entire  blood  with  another,  who  hath  (fo  far  as  the  diftance  of  de¬ 
grees  will  permit)  all  the  fame  ingredients  in  the  compofition  of 
his  blood  that  the  other  hath.  Thus,  the  blood  of  John  Stiles 
being  compofed  of  thofe  of  Geoffrey  Stiles  his  father  and  Lucy 
Baker  his  mother,  therefore  his  brother  Francis,  being  defcended 
from  both  the  fame  parents,  hath  entirely  the  fame  blood  with 
John  Stiles;  or,  he  is  his  brother  of  the  whole  blood.  But  if, 
after  the  death  of  Geoffrey,  Lucy  Baker  the  mother  marries  a 
fecond  hufband,  Lewis  Gay,  and  hath  iffue  by  him ;  the  blood 
of  this  iffue,  being  compounded  of  the  blood  of  Lucy  Baker  (it 
is  true)  on  the  one  part,  but  of  that  of  Lewis  Gay  (inftead  of 
Geoffrey  Stiles)  on  the  other  part,  it  hath  therefore  only  half  the 
fame  ingredients  with  that  of  John  Stiles ;  fo  that  he  is  only  his 
brother  of  the  half  blood,  and  for  that  reafon  they  fhall  never 
inherit  to  each  other.  So  alfo,  if  the  father  has  two  fons,  A  and 
B,  by  different  venters  or  wives ;  now  thefe  two  brethren  are 
not  brethren  of  the  whole  blood,  and  therefore  fhall  never  inhe¬ 
rit  to  each  other,  but  the  eftate  fhall  rather  efcheat  to  the  lord. 
Nay,  even  if  the  father  dies,  and  his  lands  defcend  to  his  eldefl 
fon  A,  who  enters  thereon,  and  dies  feifed  without  iffue  ;  ftill  B 
fhall  not  be  heir  to  this  elfate,  becaufe  he  is  only  of  the  half 
blood  to  A,  the  perfon  laft  feifed  :  but,  had  A  died  without  en- 
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try,  then  B  might  have  inherited ;  not  as  heir  to  A  his  half-bro¬ 
ther,  but  as  heir  to  their  common  father,  who  was  the  perfon 
laft  actually  feifed  \ 

This  total  exclufion  of  the  half  blood  from  the  inheritance, 
being  almoft  peculiar  to  our  own  law,  is  looked  upon  as  a  ftrange 
hardship  by  fuch  as  are  unacquainted  with  the  reafons  on  which 
it  is  grounded.  But  thefe  cenfures  arife  from  a  mifapprehenfion 
of  the  rule  ;  which  is  not  fo  much  to  be  confidered  in  the  light 
of  a  rule  of  defcent,  as  of  a  rule  of  evidence ;  an  auxiliary  rule, 
to  carry  a  former  into  execution.  And  here  we  mud  again  re¬ 
member,  that  the  great  and  moil  univerfal  principle  of  collateral 
inheritances  being  this,  that  an  heir  to  a  feudum  antiquum  mud 
be  of  the  blood  of  the  firfl  feudatory  or  purchafor,  that  is,  deri¬ 
ved  in  a  lineal  defcent  from  him ;  it  was  originally  requifite,  as 
upon  gifts  in  tail  it  dill  is,  to  make  out  the  pedigree  of  the  heir 
from  the  fird  donee  or  purchafor,  and  to  fhew  that  fuch  heir  was 
his  lineal  reprefentative.  But  when,  by  length  of  time  and  a  long 
courfe  of  defcents,  it  came  (in  thofe  rude  and  unlettered  ages)  to 
be  forgotten  who  was  really  the  fird  feudatory  or  purchafor,  and 
thereby  the  proof  of  an  adlual  defcent  from  him  became  impof- 
fible ;  then  the  law  fubftituted  what  fir  Martin  Wright y  calls  a 
reafonable ,  in  the  dead  of  an  i??ipoj]ible ,  proof :  for  it  remits  the 
proof  of  an  actual  defcent  from  the  fird  purchafor ;  and  only  re¬ 
quires,  in  lieu  of  it,  that  the  claimant  be  next  of  the  whole  blood 
to  the  perfon  lad  in  podeflion ;  (or  derived  from  the  fame  couple 
of  ancedors)  which  will  probably  anfwer  the  fame  end  as  if  he 
could  trace  his  pedigree  in  a  dired  line  from  the  fird  purchafor. 
For  he  who  is  my  kinfman  of  the  whole  blood  can  have  no  an¬ 
cedors  beyond  or  higher  than  the  common  dock,  but  what  are 
equally  my  ancedors  alfo  ;  and  mine  are  vice  verfa  his  :  he  there¬ 
fore  is  very  likely  to  be  [derived  from  that  unknown  ancedor  of 
mine,  from  whom  the  inheritance  defcended.  But  a  kinfman 
of  the  half  blood  has  but  one  half  of  his  ancedors  above  the 
common  dock  the  fame  as  mine ;  and  therefore  there  is  not  the 
*  Hale.  H.  C.  L.  238.  y  Tenures.  186. 
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fame  probability  of  that  ftanding  requifite  in  the  law,  that  he  be 
derived  from  the  blood  of  the  firft  purchafor. 

T  o  illuftrate  this  by  example.  Let  there  be  John  Stiles,  and 
Francis,  brothers  by  the  fame  father  and  mother,  and  another 
fon  of  the  fame  mother  by  Lewis  Gay  a  fecond  hufband.  Now, 
if  John  dies  feifed  of  lands,  but  it  is  uncertain  whether  they  de¬ 
fended  to  him  from  his  father  or  mother  ;  in  this  cafe  his  brother 
Francis,  of  the  whole  blood,  is  qualified  to  be  his  heir  ;  for  he 
is  fure  to  be  in  the  line  of  defcent  from  the  firft  purchafor, 
whether  it  were  the  line  of  the  father  or  the  mother.  But  if 
Francis  fhould  die  before  John,  without  iffue,  the  mother’s  fon 
by  Lewis  Gay  (or  brother  of  the  half  blood)  is  utterly  incapable 
of  being  heir  5  for  he  cannot  prove  his  defcent  from  the  firft  pur¬ 
chafor,  who  is  unknown,  nor  has  he  that  fair  probability  which 
the  law  admits  as  prefumptive  evidence,  fince  he  is  to  the  full  as 
likely  not  to  be  defended  from  the  line  of  the  firft  purchafor,  as 
to  be  defended  :  and  therefore  the  inheritance  fhall  go  to  the 
neareft  relation  poffeffed  of  this  prefumptive  proof,  the  whole 
blood. 

And,  as  this  is  the  cafe  infeudis  antiquis ,  where  there  really 
did  once  exift  a  purchafing  anceftor,  who  is  forgotten ;  it  is  alfo 
the  cafe  in  feudis  novis  held  ut  antiquis ,  where  the  purchafing  an¬ 
ceftor  is  merely  ideal,  and  never  exifted  but  only  in  fidtion  of 
law.  Of  this  nature  are  all  grants  of  lands  in  fee-fimple  at  this 
day,  which  are  inheritable  as  if  they  defended  from  fome  un¬ 
certain  indefinite  anceftor,  and  therefore  any  of  the  collateral 
kindred  of  the  real  modern  purchafor  (and  not  his  own  offspring 
only)  may  inherit  them,  provided  they  be  of  the  whole  blood ; 
for  all  fuch  are,  in  judgment  of  law,  likely  enough  to  be  derived 
from  this  indefinite  anceftor  :  but  thofe  of  the  half  blood  are  ex¬ 
cluded,  for  want  of  the  fame  probability.  Nor  fhould  this  be 
thought  hard,  that  a  brother  of  the  purchafor,  though  only  of 
the  half  blood,  muft  thus  be  difinherited,  and  a  more  remote  rela¬ 
tion  of  the  whole  blood  admitted,  merely  upon  a  fuppofition  and 
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fidtion  of  law  ;  fince  it  is  only  upon  a  like  fuppofition  and  fidtion, 
that  brethren  of  purchafors  (whether  of  the  whole  or  half  blood) 
are  entitled  to  inherit  at  all :  for  we  have  feen  that  in  feudis  Jlrifte 
novis  neither  brethren  nor  any  other  collaterals  were  admitted. 
As  therefore  in  feudis  antiqnis  we  have  feen  the  reafonablenefs  of 
excluding  the  half  blood,  if  by  a  fidtion  of  law  a  feudurn  novum 
be  made  defcendible  to  collaterals  as  if  it  was  feudum  antiquum , 
it  is  juft  and  equitable  that  it  fhould  be  fubjedt  to  the  fame  re- 
itridtions  as  well  as  the  fame  latitude  of  defcent. 

Perhaps  by  this  time  the  exclufion  of  the  half  blood  does 
not  appear  altogether  fo  unreafonable,  as  at  firft  fight  it  is  apt  to 
do.  It  is  certainly  a  very  fine-fpun  and  fubtile  nicety  :  but,  con- 
fidering  the  principles  upon  which  our  law  is  founded,  it  is  nei¬ 
ther  an  injuflice  nor  a  hardflnp $  fince  even  the  fuccefiion  of  the 
whole  blood  was  originally  a  beneficial  indulgence,  rather  than 
the  ftridt  right  of  collaterals  :  and,  though  that  indulgence  is  not 
extended  to  the  demi-kindred,  yet  they  are  rarely  abridged  of 
any  right  which  they  could  pofiibly  have  enjoyed  before.  The 
dodtrine  of  whole  blood  was  calculated  to  fupply  the  frequent 
impoflibility  of  proving  a  defcent  from  the  firft  purchafor,  with¬ 
out  fome  proof  of  which  (according  to  our  fundamental  maxim) 
there  can  be  no  inheritance  allowed  of.  And  this  purpofe  it  an- 
fwers,  for  the  moft  part,  effedtually  enough.  I  fpeak  with  thefe 
reftridtions,  becaufe  it  does  not,  neither  can  any  other  method, 
anfwer  this  purpofe  entirely.  For  though  all  the  anceftors  of  John 
Stiles,  above  the  common  flock,  are  alfo  the  anceftors  of  his  col¬ 
lateral  kinfman  of  the  whole  blood ;  yet,  unlefs  that  common 
flock  be  in  the  firft  degree,  (that  is,  unlefs  they  have  the  fame 
father  and  mother)  there  will  be  intermediate  anceftors  below  the 
common  flock,  that  may  belong  to  either  of  them  refpedlively, 
from  which  the  other  is  not  defcended,  and  therefore  can  have 
none  of  their  blood.  Thus,  though  John  Stiles  and  his  brother 
pf  the  whole  blood  can  each  have  no  other'  anceftors,  than  what 
are  in  common  to  them  both ;  yet  with  regard  to  his  uncle, 
where  the  common  flock  is  removed  one  degree  higher,  (that  is, 
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the  grandfather  and  grandmother)  one  half  of  John's  anceflors 
will  not  be  the  anceflors  of  his  uncle  :  his  patruus ,  or  father’s 
brother,  derives  not  his  defcent  from  John’s  maternal  anceflors ; 
nor  his  avu?iciilus ,  or  mother’s  brother,  from  thofe  in  the  paternal 
line.  Here  then  the  fupply  of  proof  is  deficient,  and  by  no  means 
amounts  to  a  certainty  :  and,  the  higher  the  common  flock  is  re¬ 
moved,  the  more  will  even  the  probability  decreafe.  But  it  mufl 
be  obferved,  that  (upon  the  fame  principles  of  calculation)  the 
half  blood  have  always  a  much  lefs  chance  to  be  defcended  from 
an  unknown  indefinite  anceflor  of  the  deceafed,  than  the  whole 
blood  in  the  fame  degree.  As,  in  the  firfl  degree,  the  whole 
brother  of  John  Stiles  is  fure  to  be  defcended  from  that  unknown 
anceflor ;  his  half  brother  has  only  an  even  chance,  for  half 
John’s  anceflors  are  not  his.  So,  in  the  fecond  degree,  John’s 
uncle  of  the  whole  blood  has  an  even  chance;  but  the  chances 
are  three  to  one  againfl  his  uncle  of  the  half  blood,  for  three 
fourths  of  John’s  anceflors  are  not  his.  In  like  manner,  in  the 
third  degree,  the  chances  are  only  three  to  one  againfl  John’s 
great  uncle  of  the  whole  blood,  but  they  are  feven  to  one  againfl 
his  great  uncle  of  the  half  blood,  for  feven  eighths  of  John’s 
anceflors-  have  no  connexion  in  blood  with  him.  Therefore  the 
much  lefs  probability  of  the  half  blood’s  defcent  from  the  firfl 
purchafor,  compared  with  that  of  the  whole  blood,  in  the  feveral 
degrees,  has  occafioned  a  general  exclufion  of  the  half  blood  in  all. 

But,  while  I  thus  illuflrate  the  reafon  of  excluding  the  half 
blood  in  general,  I  mufl  be  impartial  enough  to  own,  that,  in 
fome  inflances,  the  pradtice  is  carried  farther  than  the  principle 
upon  which  it  goes  will  warrant.  Particularly,  when  a  man  has 
two  fons  by  different  venters,  and  the  eflate  on  his  death  defcends 
from  him  to  the  eldefl,  who  enters,  and  dies  without  iffue  :  now 
the  younger  fon  cannot  inherit  this  eflate,  becaufe  he  is  not  of  the 
whole  blood  to  the  lafl  proprietor.  This,  it  mufl  be  owned,  car¬ 
ries  a  hardlhip  with  it,  even  upon  feodal  principles  :  for  the  rule 
was  introduced  only  to  fupply  the  proof  of  a  defcent  from  the 
firfl  purchafor ;  but  here,  as  this  eflate  notorioufiy  defcended  from 
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the  father,  and  as  both  the  brothers  confefiedly  fprung  from  him, 
it  is  demonftrable  that  the  half  brother  mud  be  of  the  blood  of 
the  firft  purchalor,  who  was  either  the  father  or  fome  of  the  fa¬ 
ther’s  anceftors.  When  therefore  there  is  actual  demonflration  of 
the  thing  to  be  proved,  it  is  hard  to  exclude  a  man  by  a  rule  fub- 
ftituted  to  fupply  that  proof  when  deficient.  So  far  as  the  inhe¬ 
ritance  can  be  evidently  traced  back,  there  feems  no  need  of  call¬ 
ing  in  this  prefumptive  proof,  this  rule  of  probability,  to  invefti- 
gate  what  is  already  certain.  Had  the  elder  brother  indeed  been 
a  purchafor,  there  would  have  been  no  hardfhip  at  all,  for  the 
xeafons  already  given  :  or  had  the  frater  uterinus  only,  or  brother 
by  the  mother’s  fide,  been  excluded  from  an  inheritance  which 
defcended  from  the  father,  it  had  been  highly  reafonable. 

Indeed  it  is  this  very  instance,  of  excluding  a  frater  coti~ 
fanguineus ,  or  brother  by  the  father’s  fide,  from  an  inheritance 
which  defcended  a  patrey  that  Craig2  has  fingled  out,  on  which 
to  ground  his  ftrittures  on  the  Englifh  law  of  half  blood.  And, 
really,  it  fhould  feem,  as  if  the  cuftom  of  excluding  the  half 
blood  in  Normandy a  extended  only  to  exclude  a  frater  nterinusy 
when  the  inheritance  defcended  a  patre,  and  vice  verfa:  as  even 
with  us  it  remained  a  doubt,  in  the  time  of  Bratton b,  and 
of  Fleta  c,  whether  the  half  blood  on  the  father’s  fide  were  ex¬ 
cluded  from  the  inheritance  which  originally  defcended  from  the 
common  father,  or  only  from  fuch  as  defcended  from  the  refpec- 
tive  mothers,  and  from  newly  purchafed  lands.  And  the  rule  of 
law,  as  laid  down  by  our  Fortefcued,  extends  no  farther  than 
this  ;  frater  fratri  uterino  non f accede  t  in  haer edit  ate  paterna.  It 
is  moreover  worthy  of  obfervation,  that  by  our  law,  as  it  now 
{lands,  the  crown  (which  is  the  highefl  inheritance  in  the  nation) 
may  defcend  to  the  half  blood  of  the  preceding  fovereign  c,  fo  as 
it  be  the  blood  of  the  firft  monarch,  purchafor,  or  (in  the  feodal 
language)  conqueror,  of  the  reigning  family.  Thus  it  attually 
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did  defcend  from  king  Edward  the  fixth  to  queen  Mary,  and 
from  her  to  queen  Elizabeth,  who  were  refpedtively  of  the  half 
blood  to  each  other.  For,  the  royal  pedigree  being  always  a  mat¬ 
ter  of  fufficient  notoriety,  there  is  no  occalion  to  call  in  the  aid 
of  this  prefumptive  rule  of  evidence,  to  render  probable  the  de- 
fcent  from  the  royal  dock ;  which  was  formerly  king  William  the 
Norman,  and  is  now  (by  a£l  of  parliament*)  the  princefs  Sophia 
of  Hanover.  Hence  alfo  it  is,  that  in  edates-tail,  where  the  pe¬ 
digree  from  the  fird  donee  mud  be  dri&ly  proved,  half  blood  is 
no  impediment  to  the  defcent g :  becaufe,  when  the  lineage  is 
clearly  made  out,  there  is  no  need  of  this  auxiliary  proof.  How 
far  it  might  be  defirable  for  the  legiflature  to  give  relief,  by 
amending  the  law  of  defcents  in  this  lingle  indance,  and  ordain¬ 
ing  that  the  half  blood  might  inherit,  where  the  edate  notorioufly 
defcended  from  it's  own  proper  ancedor,  but  not  otherwife ;  or 
how  far  a  private  inconvenience  fhould  be  fubmitted  to,  rather 
than  a  long  edablifhed  rule  diould  be  fhaken  ;  it  is  not  for  me  to 
determine.  . 

The  rule  then,  together  with  it’s  illudration,  amounts  to 
this :  that,  in  order  to  keep  the  edate  of  John  Stiles  as  nearly  as 
podible  in  the  line  of  his  purchaling  ancedor,  it  mud  defcend  to 
the  ilfue  of  the  neared  couple  of  ancedors  that  have  left  defend¬ 
ants  behind  them  ;  becaufe  the  defendants  of  one  ancedor  only 
are  not'  fo  likely  to  be  in  the  line  of  that  purchafing  ancedor,  as 
thofe  who  are  defcended  from  two. 

But  here  another  difficulty  arifes.  In  the  fe cond,  third, 
fourth,  and  every  fuperior  degree,  every  man  has  many  couples 
of  ancedors,  increafing  according  to  the  didance  in  a  geometri¬ 
cal  progreffion  upwards11,  the  defendants  of  all  which  refpedive 
couples  are  (reprefen tatively)  related  to  him  in  the  fame  degree. 
Thus  in  the  fecond  degree,  the  ilfue  of  George  and  Cecilia  Stiles 
and  of  Andrew  and  Edher  Baker,  the  two  grandfires  and  grand- 
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mothers  of  John  Stiles,  are  each  in  the  fame  degree  of  propinquity; 
in  the  third  degree,  the  refpedtive  ifiues  of  Walter  and  Chriflian 
Stiles,  of  Luke  and  Frances  Kempe,  of  Herbert  and  Hannah 
Baker,  and  of  James  and  Emma  Thorpe,  are  (upon  the  extinc¬ 
tion  of  the  two  inferior  degrees)  all  equally  entitled  to  call  them- 
felves  the  next  kindred  of  the  whole  blood  to  John  Stiles.  To 
which  therefore  of  thefe  anceftors  mull  we  firfi:  refort,  in  order 
to  find  out  defcendants  to  be  preferably  called  to  the  inheritance? 
In  anfwer  to  this,  and  to  avoid  the  confulion  and  uncertainty  that 
mult  arife  between  the  feveral  flocks,  wherein  the  purchafing  an- 
ceftor  may  be  fought  for, 

VII.  The  feventh  and  laft  rule  or  canon  is,  that  in  collateral 
inheritances  the  male  flocks  fhall  be  preferred  to  the  female  ; 
( that  is,  kindred  derived  from  the  blood  of  the  male  anceflors 
fhall  be  admitted  before  thofe  from  the  blood  of  the  female)  — 
unlefs  where  the  lands  have,  in  fadt,  defcended  from  a  female. 

Thus  the  relations  on  the  father’s  fide  are  admitted  m  infini¬ 
tum ,  before  thofe  on  the  mother’s  fide  are  admitted  at  all1;  and 
the  relations  of  the  father’s  father,  before  thofe  of  the  father’s 
mother;  and  fo  on.  And  in  this  the  Englifh  law  is  not  fingular, 
but  warranted  by  the  examples  of  the  Hebrew  and  Athenian 
laws,  as  flated  by  Selden k,  and  Petit1;  though  among  the 
Greeks,  in  the  time  of  Hefiod  m,  when  a  man  died  without  wife 
or  children,  all  his  kindred  (without  any  diflindtion)  divided 
his  eflate  among  them.  It  is  likewife  warranted  by  the  example 
of  the  Roman  laws ;  wherein  the  agnati ,  or  relations  by  the  fa¬ 
ther,  were  preferred  to  the  cognati,  or  relations  by  the  mother, 
till  the  edidl  of  the  emperor  Juflinian  n  abolifhed  all  diftindtion 
between  them.  It  is  alfo  conformable  to  the  cuftomary  law  of 
Normandy  °,  which  indeed  in  moff  refpedts  agrees  with  our  law 
of  inheritance. 
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However,  I  am  inclined  to  think,  that  this  rule  of  our 
laws  does  not  owe  it’s  immediate  original  to  any  view  of  confor¬ 
mity  to  thofe  which  I  have  juft  now  mentioned ;  but  was  efta- 
blifiied  in  order  to  effedtuate  and  carry  into  execution,  the  fifth 
rule  or  canon  before  laid  down ;  that  every  heir  muft  be  of  the 
blood  of  the  firft  purchafor.  For,  when  fuch  firft  purchafor  was 
not  eafily  to  be  difcovered  after  a  long  courfe  of  defcents,  the 
lawyers  not  only  endeavoured  to  inveftigate  him  by  taking  the 
next  relation  of  the  whole  blood  to  the  perfon  laft  in  pofiefiion ; 
but  alfo,  confidering  that  a  preference  had  been  given  to  males 
(by  virtue  of  the  fecond  canon)  through  the  whole  courfe  of  li¬ 
neal  defcent  from  the  firft  purchafor  to  the  prefent  time,  they 
judged  it  more  likely  that  the  land  fhould  have  defcended  to  the 
laft  tenant  from  his  male  than  from  his  female  anceftors  5  from 
the  father  (for  inftance)  rather  than  from  the  mother ;  from  the 
father's  father,  rather  than  the  father’s  mother  :  and  therefore 
they  hunted  back  the  inheritance  (if  I  may  be  allowed  the  ex- 
preflion)  through  the  male  line  ;  and  gave  it  to  the  next  relations 
011  the  fide  of  the  father,  the  father’s  father,  and  fo  upwards  5 
imagining  with  reafon  that  this  was  the  moft  probable  way  of 
continuing  it  in  the  line  of  the  firft  purchafor.  A  conduCt  much 
more  rational  than  the  preference  of  the  agnati  by  the  Roman 
laws :  which,  as  they  gave  no  advantage  to  the  males  in  the  firft 
inftance  or  direCt  lineal  fucceftion,  had  no  reafon  for  preferring 
them  in  the  tranfverfe  collateral  one :  upon  which  account  this 
preference  was  very  wifely  abolished  by  Juftinian. 

That  this  was  the  true  foundation  of  the  preference  of  the 
agnati  or  male  ftocks,  in  our  law,  will  further  appear  if  we  con- 
fider,  that,  whenever  the  lands  have  notorioufiy  defcended  to  a 
man  from  his  mother’s  fide,  this  rule  is  totally  reverfed,  and  no 
relation  of  his  by  the  father’s  fide,  as  fuch,  can  ever  be  admitted 
to  them ;  becaufe  he  cannot  pofiibly  be  of  the  blood  of  the  firft 
purchafor.  And  fo,  e  converfo,  if  the  lands  defcended  from  the 
father’s  fide,  no  relation  of  the  mother,  as  fuch,  fhall  ever  in- 
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herit.  So  alio,  if  they  in  fadt  defcended  to  John  Stiles  from  his 
father’s  mother  Cecilia  Kempe  ;  here  not  only  the  blood  of  Lucy 
Baker  his  mother,  but  alfo  of  George  Stiles  his  father’s  father, 
is  perpetually  excluded.  And,  in  like  manner,  if  they  be  known 
to  have  defcended  from  Frances  Holland  the  mother  of  Cecilia 
Kempe,  the  line  not  only  of  Lucy  Baker,  and  of  George  Stiles, 
but  alfo  of  Luke  Kempe  the  father  of  Cecilia,  is  excluded. 
Whereas  when  the  fide  from  which  they  defcended  is  forgotten, 
or  never  known,  (as  in  the  cafe  of  an  eflate  newly  purchafed  to 
be  holden  nt  feudwn  antiquum)  here  the  right  of  inheritance  frfl 
runs  up  all  the  father’s  fide,  with  a  preference  to  the  male  flocks 
in  every  inflance ;  and,  if  it  finds  no  heirs  there,  it  then,  and 
then  only,  reforts  to  the  mother’s  fide  ;  leaving  no  place  untried, 
in  order  to  find  heirs  that  may  by  poffibility  be  derived  from  the 
original  purchafor.  The  greatefl  probability  of  finding  fuch  was 
among  thofe  defcended  from  the  male  anceflors ;  but,  upon  fail¬ 
ure  of  iffue  there,  they  may  poflibly  be  found  among  thofe  de¬ 
rived  from  the  females. 

This  I  take  to  be  the  true  reafon  of  the  conflant  preference 
of  the  agnatic  fucceffion,  or  iffue  derived  from  the  male  ancef- 
tors,  through  all  the  flages  of  collateral  inheritance  ;  as  the  abi¬ 
lity  for  perfonal  fervice  was  the  reafon  for  preferring  the  males  at 
firfl  in  the  diredt  lineal  fucceffion.  We  fee  clearly,  that,  if  males 
had  been  perpetually  admitted,  in  utter  exclufion  of  females,  the 
tracing  the  inheritance  back  through  the  male  line  of  anceflors 
muff  at  laffc  have  inevitably  brought  us  up  to  the  firfb  purchafor  : 
but,  as  males  have  not  been  perpetually  admitted ,  but  onlyg-^- 
rally  preferred ;  as  females  have  not  been  utterly  excluded ,  but 
only  generally  pojlponed  to  males ;  the  tracing  the  inheritance  up 
through  the  male  flocks  will  not  give  us  abfolute  demonflration, 
but  only  a  flrong  probability,  of  arriving  at  the  firfl  purchafor ; 
which,  joined  with  the  other  probability,  of  the  wholenefs  or 
entirety  of  blood,  will  fall  fhort  of  a  certainty. 
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Before  we  conclude  this  branch  of  our  enquiries,  it  may 
not  be  amifs  to  exemplify  thefe  rules  by  a  fhort  iketch  of  the  man¬ 
ner  in  which  we  mufi  fearch  for  the  heir  of  a  perfon,  as  John 
Stiles ,  who  dies  feifed  of  land  which  he  acquired,  and  which 
therefore  he  held  as  a  feud  of  indefinite  antiquity  p. 


In  the  firfi  place  fucceeds  the  eldefi:  fon,  Matthew  Stiles,  or 
his  ifiue  :  (n°i.)  —  if  his  line  be  extinct,  then  Gilbert  Stiles 
and  the  other  fons,  refpedtively,  in  order  of  birth,  or  their  ifiue  : 
(n°  2.)  —  in  default  of  thefe,  all  the  daughters  together,  Mar¬ 
garet  and  Charlotte  Stiles,  or  their  ifiue.  (n°  3.)  —  On  failure 
of  the  defendants  of  John  Stiles  himfelf,  the  ifiue  of  Geoffrey 
and  Lucy  Stiles,  his  parents,  is  called  in  :  viz.  firfi,  Francis 
Stiles,  the  eldefi:  brother  of  the  whole  blood,  or  his  ifiue  :  (n°4.) 
—then  Oliver  Stiles,  and  the  other  whole  brothers,  refpe lively,, 
in  order  of  birth,  or  their  ifiue  :  (n°5.)  —  then  the  fillers  of 
the  whole  blood,  all  together,  Bridget  and  Alice  Stiles,  or  their 
ifiue.  (n°  6.)  —  In  defedt  of  thefe,,  the  ifiue  of  George  and  Ce¬ 
cilia  Stiles,  his  father’s  parents ;  refpedt  being  ftill  had  to  their 
age  and  fex  :  (n°  7.)  —  then  the  ifiue  of  Walter  and  Chrifiian 

Stiles,  the  parents  of  his  paternal  grandfather  :  (n°  8.)  —  then 
the  ifiue  of  Richard  and  Anne  Stiles,  the  parents  of  his  paternal 
grandfather’s  father  :  (n°9.)  —  and  fo  on  in  the  paternal  grand¬ 
father’s  paternal  line,  or  blood  of  Walter  Stiles,  in  infinitum .  In 
defedt  of  thefe,  the  ifiue  of  William  and  Jane  Smith,  the  parents- 
of  his  paternal  grandfather’s  mother :  (n°  10.)  —  and  fo  on  in 
the  paternal  grandfather’s  maternal  line,  or  blood  of  Chrifiian 
Smith,  in  hfinitum ;  till  both  the  immediate  bloods  of  George 
Stiles,  the  paternal  grandfather,  are  fpent.  —  Then  we  mufi  re¬ 
fort  to  the  ifiue  of  Luke  and  Frances  Kempe,  the  parents  of 
John  Stiles's  paternal  grandmother  :  (n°  1 1.)  — -  then  to  the  ifiue 
of  Thomas  and  Sarah  Kempe,  the  parents  of  his  paternal  grand¬ 
mother’s  father:  (n°i2.)  —  and  fo  on  in  the  paternal  grand¬ 
mother’s  paternal  line,  or  blood  of  Luke  Kempe,  in  infinitum. - 


*  See  the  table  of  defcents  annexed.. 
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In  default  of  which,  we  mud  call  in  the  iifue  of  Charles  and 
Mary  Holland,  the  parents  of  his  paternal  grandmother’s  mother: 
(n°  13.)  —  and  fo  on  in  the  paternal  grandmother’s  maternal 
line,  or  blood  of  Frances  Holland,  in  infinitum ;  till  both  the 
immediate  bloods  of  Cecilia  Kempe,  the  paternal  grandmother, 
are  alfo  fpent.  — Whereby  the  paternal  blood  of  'John  Stiles  en¬ 
tirely  failing,  recourfe  mud  then,  and  not  before,  be  had  to  his 
maternal  relations;  or  the  blood  of  the  Bakers,  (n°  14,  15,  16.) 
Willis’s,  (n°i7.)  Thorpes,  (n°  18,  19,)  and  Whites;  (n°  20.) 
in  the  fame  regular  fucceffive  order  as  iri  the  paternal  line. 

The  dudent  diould  however  be  informed,  that  the  clafs,  n°io, 
would  be  podponed  to  n°n,  in  confequence  of  the  doctrine  laid 
down,  arguendo ,  by  judice  Manwoode,  in  the  cafe  of  Clere  and 
Brooke q;  from  whence  it  is  adopted  by  lord  Bacon r,  and  fir  Mat¬ 
thew  Hale5.  And  yet,  notwithdanding  thefe  refpe&able  autho¬ 
rities,  the  compiler  of  this  table  hath  ventured  to  give  the  pre¬ 
ference  therein  to  n°  10  before  n°  1 1  ;  for  the  following  reafons  : 

1.  Becaufe  this  point  was  not  the  principal  quedion  in  the  cafe  of 
Clere  and  Brooke ;  but  the  law  concerning  it  is  delivered  obiter 
only,  and  in  the  courfe  of  argument,  by  judice  Manwoode  ; 
though  afterwards  faid  to  be  confirmed  by  the  three  other  judi- 
ces  in  feparate,  extrajudicial,  conferences  with  the  reporter. 

2.  Becaufe  the  chief-judice,  fir  James  Dyer,  in  reporting  the  re- 
folution  of  the  court  in  what  feems  to  be  the  fame  cafe  \  takes 
no  notice  of  this  doCtrine.  3.  Becaufe  it  appears,  from  Plowden’s 
report,  that  very  many  gentlemen  of  the  law  were  diflatisfied 
with  this  pofition  of  judice  Manwoode.  4.  Becaufe  the  pofition 
itfelf  dedroys  the  otherwife  entire  and  regular  fymmetry  of  our 
legal  courfe  of  defcents,  as  is  manifed  by  infpedting  the  table ; 
and  dedroys  alfo  that  condant  preference  of  the  male  docks  in 
the  law  of  inheritance,  for  which  an  additional  reafon  is  before 
given,  befides  the  mere  dignity  of  blood.  5.  Becaufe  it  intro¬ 
duces  all  that  uncertainty  and  contradiction,  which  is  pointed 
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out  by  an  ingenious  author11;  and  eftabliffies  a  collateral  dodtrine, 
incompatible  with  the  principal  point  refolved  in  the  cafe  of  Clere 
and  Brooke,  viz.  the  preference  of  n°n  to  n°i4.  And,  though 
that  learned  writer  propofes  to  refcind  the  principal  point  then 
refolved,  in  order  to  clear  this  difficulty;  it  is  apprehended,  that 
the  difficulty  may  be  better  cleared,  by  rejecting  the  collateral 
dodtrine,  which  was  never  yet  refolved  at  all.  6.  Becaufe  by  the 
reafon  that  is  given  for  this  dodtrine,  in  Plowden,  Bacon,  and 
Hale,  {viz.  that  in  any  degree,  paramount  the  firfl,  the  law  re- 
fpedteth  proximity,  and  not  dignity  of  blood)  n°  18  ought  alfo 
to  be  preferred  to  n°  16;  which  is  diredtly  contrary  to  the  eighth 
rule  laid  down  by  Hale  himfelfw.  7.  Becaufe  this  pofition  feems- 
to  contradidt  the  allowed  dodtrine  of  fir  Edward  Coke*;  who 
lays  it  down  (under  different  names)  that  the  blood  of  the  Kempes 
{alias  Sandies)  ffiall  not  inherit  till  the  blood  of  the  Stiles's  {alias 
Fairhelds)  fail.  Now  the  blood  of  the  Stiles’s  does  certainly  not 
fail,  till  both  n°9  and  n°io  are  extindt.  Wherefore  n°u  (being 
the  blood  of  the  Kempes)  ought  not  to  inherit  till  then.  8.  Be¬ 
caufe  in  the  cafe,  Mich.  i2Edw.  IV.  i4y.  (much  relied  on  in  that 
of  Clere  and  Brooke)  it  is  laid  down  as  a  rule,  that  “  cefluy,  que 
“  doit  inherit  er  al  pere ,  doit  inheriter  al  jits”  And  fo  fir  Matthew 
Hale  z  fays,  “  that  though  the  law  excludes  the  father  from  in- 
“heriting,  yet  it  fubflitutes  and  diredts  the  defcent,  as  it  fhould 
“  have  been,  had  the  father  inherited.”  Now  it  is  fettled,  by 
the  refolution  in  Clere  and  Brooke,  that  n°  1  o  ffiould  have  in¬ 
herited  to  Geoffrey  Stiles,  the  father,  before  n°  1 1  ;  and  there¬ 
fore  n°  x  o  ought  alfo  to  be  preferred  in  inheriting  to  John  Stiles 
the  fon. 

In  ca it  John  Stiles  was  not  himfelf  the  purchafor,  but  the 
eftate  in  fadt  came  to  him  by  defcent  from  his  father,  mother,  or 
any  higher  anceftor,  there  is  this  difference  ;  that  the  blood  of 
that  line  of  anceffors,  from  which  it  did  not  defeend,.  can  never 

u  Law  of  inheritances.  2dedit.  pag.  30.  y  Fitzh.  Abr.  tit.  difeent .  z.  Bro.  Abr. 
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inherit.  Thus,  if  it  defcended  from  Geoffrey  Stiles,  the  father, 
the  blood  of  Lucy  Baker,  the  mother,  is  perpetually  excluded  : 
and  fo,  vice  verfa ,  if  it  defcended  from  Lucy  Baker,  it  cannot 
defcend  to  the  blood  of  Geoffrey  Stiles.  This,  in  either  cafe, 
cuts  off  one  half  of  the  table  from  any  poffible  fucceffion.  And 
farther,  if  it  can  be  (hewn  to  have  defcended  from  George  Stiles, 
this  cuts  off  three  fourths ;  for  now  the  blood,  not  only  of  Lucy 
Baker,  but  alfo  of  Cecilia  Kempe,  is  excluded.  If,  laffly,  it 
defcended  from  Walter  Stiles,  this  narrows  the  fucceffion  ffill 
more,  and  cuts  off  feven  eighths  of  the  table;  for  now,  neither 
the  blood  of  Lucy  Baker,  nor  of  Cecilia  Kempe,  nor  of  Chrif- 
tian  Smith,  can  ever  fucceed  to  the  inheritance.  And  the  like 
rule  will  hold  upon  defcents  from  any  other  anceftors. 

Th  e  ftudent  ffiould  bear  in  mind,  that,  during  this  whole 
procefs,  John  Stiles  is  the  perfon  fuppofed  to  have  been  laft  ac¬ 
tually  feifed  of  the  eftate.  For  if  ever  it  comes  to  veft  in  any 
other  perfon,  as  heir  to  John  Stiles ,  a  new  order  of  fucceffion 
muft'be  obferved  upon  the  death  of  fuch  heir;  fince  he,  by  his 
own  feifin,  now  becomes  himfelf  an  anceffor,  or Jiipes,  and  muff: 
be  put  in  the  place  of  John  Stiles .  The  figures  therefore  denote 
the  order,  in  which  the  feveral  claffes  would  fucceed  to  John 
Stiles,  and  not  to  each  other  :  and,  before  we  fearch  for  an  heir 
in  any  of  the  higher  figures,  (as  n°  8.)  we  muff:  be  firff:  affured 
that  all  the  lower  claffes  (from  n°  1  to  7.)  were  extimff,  at  John 
Stiles's  deceafe. 
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Chapter  the  fifteenth. 

Of  TITLE  by  PURCHASE,  and  first 
by  ESCHEAT. 

PURCHASE,  perquifitio,  taken  in  it's  largeft  and  moft  ex- 
tenfive  fenfe,  is  thus  defined  by  Littleton  a;  the  pofiefiion  of 
lands  and  tenements,  which  a  man  hath  by  his  own  adt  or  agree¬ 
ment  and  not  by  defcent  from  any  of  his  anceftors  or  kindred. 
In  this  fenfe  it  is  contradiftinguifhed  from  acquifition  by  right  of 
blood,  and  includes  every  other  method  of  coming  to  an  eftate, 
but  merely  that  by  inheritance ;  wherein  the  title  is  veiled  in  a 
perfon,  not  by  his  own  adt  or  agreement,  but  by  the  fingle  ope¬ 
ration  of  law b. 

Purchase,  indeed,  in  it’s  vulgar  and  confined  acceptation, 
is  applied  only  to  fuch  acquifitions  of  land,  as  are  obtained  by 
way  of  bargain  and  fale,  for  money,  or  fome  other  valuable  con- 
fideration.  But  this  falls  far  Ihort  of  the  legal  idea  of  purchafe : 
for,  if  I  give  land  freely  to  another,  he  is  in  the  eye  of  the  law 
a  purchaforc ;  and  falls  within  Littleton's  definition,  for  he  comes 
to  the  eftate  by  his  own  agreement,  that  is,  he  confents  to  the 
gift.  A  man  who  has  his  father’s  eftate  fettled  upon  him  in  tail, 
before  he  is  born,  is  alfo  a  purchafor ;  for  he  takes  quite  another 
eftate  than  the  law  of  defcents  would  have  given  him.  Nay  even 
if  the  anceftor  devifes  his  eftate  to  his  heir  at  law  by  will,  with 
other  limitations  or  in  any  other  lhape  than  the  courfe  of  defcents 
would  diredt,  fuch  heir  fhall  take  by  purchafe  d.  But  if  a  man, 
feifed  in  fee,  devifes  his  whole  eftate  to  his  heir  at  law,  fo  that 
the  heir  takes  neither  a  greater  nor  a  lefs  eftate  by  the  devife  than 
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he  would  have  done  without  it,  he  fhall  be  adjudged  to  take  by 
defcent6,  even  though  it  be  charged  with  incumbrances  f 3  for  the 
benefit  of  creditors,  and  others,  who  have  demands  on  the  eftate 
of  the  anceftor.  If  a  remainder  be  limited  to  the  heirs  of  Sem- 
pronius,  here  Sempronius  himfelf  takes  nothing ;  but,  if  he  dies 
during  the  continuance  of  the  particular  eftate,  his  heirs  fhall  take 
as  purchafors g.  But,  if  an  eftate  be  made  to  A  for  life,  remain¬ 
der  to  his  right  heirs  in  fee,  his  heirs  fhall  take  by  defcent :  for 
it  is  an  antient  rule  of  law,  that  wherever  the  anceftor  takes  an 
eftate  for  life,  the  heir  cannot  by  the  fame  conveyance  take  an 
eftate  in  fee  by  purchafey  but  only  by  defcent h.  And,  if  A  dies 
before  entry,  ftill  his  heir  fhall  take  by  defcent,  and  not  by  pur- 
chafe  ;  for,  where  the  heir  takes  any  thing  that  might  have  vefted 
in  the  anceftor,  he  takes  by  way  of  defcent  The  anceftor,  du¬ 
ring  his  life,  beareth  in  himfelf  all  his  heirs k 3  and  therefore, 
when  once  he  is  or  might  have  been  feifed  of  the  land,  the 
inheritance  fo  limited  to  his  heirs  vefts  in  the  anceftor  him¬ 
felf  :  and  the  word  “  heirs”  in  this  cafe  is  not  efteemed  a  word 
of  purchafe9  but  a  word  of  limitation ,  enuring  fo  as  to  encreafe 
the  eftate  of  the  anceftor  from  a  tenancy  for  life  to  a  fee-fimple. 
And,  had  it  been  otherwife,  had  the  heir  (who  is  uncertain  till 
the  death  of  the  anceftor)  been  allowed  to  take  as  a  purchafor 
originally  nominated  in  the  deed,  as  muft  have  been  the  cafe  if  the 
remainder  had  been  exprefily  limited  to  Matthew  or  Thomas  by 
name  3  then,  in  the  times  of  ftridt  feodal  tenure,  the  lord  would 
have  been  defrauded  by  fuch  a  limitation  of  the  fruits  of  his  ftg- 
niory,  arifing  from  a  defcent  to  the  heir. 


What  we  call  purchafey  perquifitioy  the  feudifts  call  ccjiquefy 
conquaefusy  or  conquifitio 1 :  both  denoting  any  means  of  acquiring 
an  eftate  out  of  the  common  courfe  of  inheritance.  And  this  is 
ftill  the  proper  phrafe  in  the  law  of  Scotland111 3  as.it  was  among 
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the  Norman  jurifts,  who  ftiled  the  firfl  purchafor  (that  is,  he  who 
firft  brought  the  eftate  into  the  family  which  at  prefent  owns  it) 
the  conqueror  or  conquereur  n.  Which  feems  to  be  all  that  was 
meant  by  the  appellation  which  was  given  to  William  the  Nor¬ 
man,  when  his  manner  of  afcending  the  throne  of  England  was, 
in  his  own  and  his  fucceffors’  charters,  and  by  the  hiflorians  of 
the  times,  entitled  conquaejius ,  and  himfelf  conquaejlor  or  co?iqui - 
Jit  or 0  ,*  fignifying,  that  he  was  the  firft  of  his  family  who  acquired 
the  crown  of  England,  and  from  whom  therefore  all  future  claims 
by  defcent  mult  be  derived  :  though  now,  from  our  difufe  of  the 
feodal  fenfe  of  the  word,  together  with  the  reflexion  on  his  for¬ 
cible  method  of  acquifition,  we  are  apt  to  annex  the  idea  of  vic¬ 
tory  to  this  name  of  conquejl  or  conquifition ;  a  title  which,  how¬ 
ever  juft  with  regard  to  the  crown ,  the  conqueror  never  pretended 
with  regard  to  the  realm  of  England  >  nor,  in  fad,  ever  had  p. 

The  difference  in  effed,  between  the  acquifition  of  an  eftate 
by  defcent  and  by  purchafe,  confifts  principally  in  thefe  two 
points  :  i .  That  by  purchafe  the  eftate  acquires  a  new  inherit¬ 
able  quality,  and  is  defcendible  to  the  owner’s  blood  in  general, 
and  not  the  blood  only  of  fome  particular  anceftor.  For,  when 
a  man  takes  an  eftate  by  purchafe,  he  takes  it  not  ut  feudum  pa- 
ternum  or  maternum ,  which  would  defcend  only  to  the  heirs  by 
the  father’s  or  the  mother’s  fide  :  but  he  takes  it  ut  feudum  an¬ 
tiquum ',  as  a  feud  of  indefinite  antiquity ;  whereby  it  becomes 
inheritable  to  his  heirs  general,  firft  of  the  paternal,  and  then  of 
the  maternal  lineq.  2.  An  eftate  taken  by  purchafe  will  not 
make  the  heir  anfwerable  for  the  ads  of  the  anceftor,  as  an  eftate 
by  defcent  will.  For,  if  the  anceftor  by  any  deed,  obligation, 
covenant,  or  the  like,  bindeth  himfelf  and  his  heirs,  and  dieth  ; 
this  deed,  obligation,  or  covenant,  fhall  be  binding  upon  the 
heir,  fo  far  forth  only  as  he  had  any  eftate  of  inheritance  vefted 
in  him  (or  in  fome  other  in  truft  for  himr)  by  defcent  from  that 

n  Gr.  Couftum .  Gloff  c.  23.  fag ,  40.  43  See  pag.  236. 
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anceftor,  fufficient  to  anfwer  the  charge* 3  whether  he  remains 
in  pofleffion,  or  hath  aliened  it  before  adtion  brought 1 :  which 
fufficient  eftate  is  in  law  called  ajfets ;  from  the  French  word, 
a/fez,  enough0.  Therefore  if  a  man  covenants,  for  himfelf  and 
his  heirs,  to  keep  my  houfe  in  repair,  I  can  then  (and  then  only) 
compel  his  heir  to  perform  this  covenant,  when  he  has  an  ettate 
fufficient  for  this  purpofe,  or  ajjets,  by  defcent  from  the  cove¬ 
nantor  :  for  though  the  covenant  defcends  to  the  heir,  whether 
he  inherits  any  eflate  or  no,  it  lies  dormant,  and  is  not  compul- 
fory,  until  he  has  aflets  by  defcent  \ 

This  is  the  legal  fignification  of  the  word  perquijitio ,  or  pur- 
chafe  ;  and  in  this  fenfe  it  includes  the  five  following  methods  of 
acquiring  a  title  to  eftates  :  i.  Efcheat.  2.  Occupancy.  3.  Pre- 
fcription.  4.  Forfeiture.  5.  Alienation.  Of  all  thefe  in  their  order. 

I.  Escheat,  we  may  remember  w,  was  one  of  the  fruits 
and  confequences  of  feodal  tenure.  The  word  itfelf  is  originally 
French  or  Norman  x,  in  which  language  it  fignifies  chance  or  ac¬ 
cident  5  and  with  us  denotes  an  obttrudtion  of  the  courfe  of  de¬ 
fcent,  and  a  confequent  determination  of  the  tenure,  by  fome 
unforefeen  contingency  :  in  which  cafe  the  land  naturally  refults 
back,  by  a  kind  of  reverfion,  to  the  original,  grantor  or  lord  of 
the  fee y. 

Escheat  therefore  being  a  title  frequently  vetted  in  the  lord 
by  inheritance,  as  being  the  fruit  of  a  figniory  to  which  he  was 
intitled  by  defcent,  (for  which  reafon  the  lands  efcheating  fhall 
attend  the  figniory,  and  be  inheritable  by  fuch  only  of  his  heirs 
as  are  capable  of  inheriting  the  other2)  it  may  feem  in  fuch  cafes 
to  fall  more  properly  under  the  former  general  head  of  acquiring 
title  to  ettates,  m.  by  defcent,  (being  vetted  in  him  by  a  (ft  of 

3  1  P.  Wm3.  777.  x  Efchet  or  echet ,  formed  from  the  verb 

1  Stat.  3  Sc  4  W.  &  M.  c.  14.  efcboir  or  ecbotr ,  to  happen. 

*  Finch,  law.  119.  r  1  Feud.  86.  Co.  Litt.  1 3 . 

v  Finch.  Rep.  86.  *  Co.  Litt.  13. 

w  See  pag.  72. 
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law,  and  not  by  his  own  ad:  or  agreement)  than  under  the  pre- 
fent,  by  purchafe.  But  it  mult  be  remembered  that  in  order  to 
complete  this  title  by  efeheat,  it  is  necefiary  that  the  lord  perform 
an  ad  of  his  own,  by  entering  on  the  lands  and  tenements  fo  ef- 
cheated,  or  fuing  out  a  writ  of  efeheat 3 :  on  failure  of  which, 
or  by  doing  any  ad  that  amounts  to  an  implied  waiver  of  his 
right,  as  by  accepting  homage  or  rent  of  a  ftranger  who  ufurps 
the  pofieflion,  his  title  by  efeheat  is  barred b.  It  is  therefore  in 
fome  refped  a  title  acquired  by  his  own  ad,  as  well  as  by  ad  of 
law.  Indeed  this  may  alfo  be  faid  of  defeents  themfelves,  in 
which  an  entry  or  other  feifin  is  required,  in  order  to  make  a 
complete  title  ;  and  therefore  this  diftribution  by  our  legal  wri¬ 
ters  feems  in  this  refped  rather  inaccurate :  for,  as  efeheats  mult 
follow  the  nature  of  the  figniory  to  which  they  belong,  they  may 
veil:  by  either  purchafe  or  defeent,  according  as  the  figniory  is 
veiled.  And,  though  fir  Edward  Coke  confiders  the  lord  by  ef¬ 
eheat  as  in  fome  refpeds  the  affignee  of  the  laft  tenant c,  and 
therefore  taking  by  purchafe  ;  yet,  on  the  other  hand,  the  lord 
is  more  frequently  confidered  as  being  idtimns  Aaeres ,  and  there¬ 
fore  taking  by  defeent  in  a  kind  of  caducary  fuccefiion. 

The  law  of  efeheats  is  founded  upon  this  fingle  principle, 
that  the  blood  of  the  perfon  lafb  feifed  in  fee-fimple  is,  by  fome 
means  or  other,  utterly  extind  and  gone  :  and,  fince  none  can 
inherit  his  eftate  but  fuch  as  are  of  his  blood  and  confanguinity, 
it  follows  as  a  regular  confequence,  that  when  fuch  blood  is  ex¬ 
tind,  the  inheritance  itfelf  mull  fail ;  the  land  mufl  become 
what  the  feodal  writers  denominate  feadum  apertwn ;  and  muff 
refult  back  again  to  the  lord  of  the  fee,  by  whom,  or  by  thofe 
whofe  eftate  he  hath,  it  was  given. 

Esc  heats  are  frequently  divided  into  thofe  propter  defeElurn 
fanguinis  and  thofe  propter  ddiclum  tenentis :  the  one  fort,  if  the 
tenant  dies  without  heirs;  the  other,  if  his  blood  be  attainted  d. 


a  Rro.  Abr.  tit .  efeheat.  z6. 

*  Ibid,  tit,  acceptance.  25.  Co.  Litt.  268. 
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But  both  thefe  fpecies  may  well  be  comprehended  under  the  firft 
denomination  only ;  for  he  that  is  attainted  fuffers  an  extinction 
of  his  blood,  as  well  as  he  that  dies  without  relations.  The  in¬ 
heritable  quality  is  expunged  in  one  inftance,  and  expires  in  the 
other  ;  or,  as  the  doCtrine  of  efcheats  is  very  fully  exprefied  in 
Fletac,  “  dominus  capitalis  feodi  loco  liaeredis  babetur,  quoties  per 
<<  defeBnm  vel  delictum  extingaitur  fan  guts  tenentis” 

Escheats  therefore  arifing  merely  upon  the  deficiency  of 
the  blood,  whereby  the  defcent  is  impeded,  their  doCtrine  will 
be  better  illuftrated  by  confidering  the  feveral  cafes  wherein  he¬ 
reditary  blood  may  be  deficient,  than  by  any  other  method  what- 
foever. 

1,  2,  3.  The  firft  three  cafes,  wherein  inheritable  blood  is 
wanting,  may  be  colle&ed  from  the  rules  of  defcent  laid  down 
and  explained  in  the  preceding  chapter,  and  therefore  will  need 
very  little  illuftration  or  comment.  Firft,  when  the  tenant  dies 
without  any  relations  on  the  part  of  any  of  his  anceftors  :  fe- 
condly,  when  he  dies  without  any  relations  on  the  part  of  thofe 
anceftors  from  whom  his  eftate  defcended  :  thirdly,  when  he 
dies  without  any  relations  of  the  whole  blood.  In  two  of  thefe 
cafes  the  blood  of  the  firft  purchafor  is  certainly,  in  the  other  it 
is  probably,  at  an  end ;  and  therefore  in  all  of  them  the  law  di¬ 
rects,  that  the  land  (hall  efcheat  to  the  lord  of  the  fee  :  for  the 
lord  would  be  manifeftly  prejudiced,  if,  contrary  to  the  inherent 
condition  tacitly  annexed  to  all  feuds,  any  perfon  fhould  be  fuf- 
fered  to  fucceed  to  lands,  who  is  not  of  the  blood  of  the  firft 
feudatory,  to  whom  for  his  perfonal  merit  the  eftate  is  fuppofed 
to  have  been  granted. 

4.  A  monster,  which  hath  not  the  fhape  of  mankind,  but 
in  any  part  evidently  bears  the  refemblance  of  the  brute  creation, 
hath  no  inheritable  blood,  and  cannot  be  heir  to  any  land,  albeit 
it  be  brought  forth  in  marriage  :  but,  although  it  hath  deformity 

c  /.  6.  c,  1. 
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in  any  part  of  it’s  body,  yet  if  it  hath  human  fliape,  it  may  be 
heir f.  This  is  a  very  antient  rule  in  the  law  of  England E ;  and 
it’s  reafon  is  too  obvious,  and  too  Blocking,  to  bear  a  minute  dif- 
cufiion.  The  Roman  law  agrees  with  our  own  in  excluding  fuch 
births  from  fucceflions h :  yet  accounts  them,  however,  children 
in  fome  refpe&s,  where  the  parents,  or  at  lead;  the  father,  could 
reap  any  advantage  thereby1;  (as  the  jus  trium  liberorum ,  and  the 
like)  efteeming  them  the  misfortune,  rather  than  the  fault,  of 
that  parent.  But  our  law  will  not  admit  a  birth  of  this  kind  to 
be  fuch  an  iffue,  as  fhall  intitle  the  hufband  to  be  tenant  by  the 
curtefyk;  becaufe  it  is  not  capable  of  inheriting.  And  therefore* 
if  there  appears  no  other  heir  than  fuch  a  prodigious  birth,  the 
land  fhall  efcheat  to  the  lord. 


5.  Bastards  are  incapable  of  being  heirs.  Baftards,  by 
our  law,  are  fuch  children  as  are  not  born  either  in  lawful  wed¬ 
lock,  or  within  a  competent  time  after  it’s  determination  K  Such 
are  held  to  be  nullius  jilii,  the  fons  of  nobody ;  for  the  maxim 
of  law  is,  qui  ex  damnato  coitu  nafcuntur ,  inter  Uberos  non  compu - 
tantur m.  Being  thus  the  fons  of  nobody,  they  have  no  blood  in 
them,  at  lead;  no  inheritable  blood ;  confequently,  none  of  the 
blood  of  the  firft  purchafor  :  and  therefore,  if  there  be  no  other 
claimant  than  fuch  illegitimate  children,  the  land  fhall  efcheat  to 
the  lord  n.  The  civil  law  differs  from  ours  in  this  point,  and  al¬ 
lows  a  baftard  to  fucceed  to  an  inheritance,  if  after  it’s  birth  the 
mother  was  married  to  the  father 0 :  and  alfo,  if  the  father  had 
no  lawful  wife  or  child,  then,  even  if  the  concubine  was  never 
married  to  the  father,  yet  die  and  her  baftard  fon  were  admitted 
each  to  one  twelfth  of  the  inheritance p,  and  a  baftard  was  like- 


f  Co.  Litt.  7,  8. 

*  $>ui  contra  formam  humani  generis  con - 
nserfo  more  procreanturt  ut  Ji  mulier  monjlrcfum 
vet  prodigiofum  enixa  fit ,  inter  Uberos  non  com- 
putentar.  Partus  tamcn ,  cut  natura  aliquan- 
tulum  addiderit  <vel  diminaerit ,  ut  fi  fex  ns  cl 
tantum  quatuor  digit  os  habuerit,  bene  debet  in¬ 
ter  liber  os  connitmcrari  :  ef,  fi  membra  fint  in - 
utilia  aut  tortuofa ,  non  tamcn  efi  partus  mon- 
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1  Ff.  50.  16.  135.  Paul.  4 fcnt.9.  §.63.. 
k  Co.  Litt.  29. 

1  See  book  I.  ch.  16. 
m  Co.  Litt.  8.. 
n  Finch,  law.  1 1 7. 

0  Nov.  89.  c.  8. 

P  Ibid.  c.  12,. 


wife: 


248  The  Rights  Book  II. 

wife  capable  of  fucceeding  to  the  whole  of  his  mother’s  eftate, 
although  (lie  was  never  married  ;  the  mother  being  fufficiently 
certain,  though  the  father  is  notq.  But  our  law,  in  favour  of 
marriage,  is  much  lefs  indulgent  to  baftards. 

There  is  indeed  one  inftance,  in  which  our  law  has  fhewn 
them  fome  little  regard ;  and  that  is  ufually  termed  the  cafe  of 
bajlard  eign ^  and  mulier  puijhe.  This  happens  when  a  man  has  a 
baftard  fon,  and  afterwards  marries  the  mother,  and  by  her  has 
a  legitimate  fon,  who  in  the  language  of  the  law  is  called  a  mu - 
Her ,  or  as  Glanvilr  expreffies  it  in  his  Latin,  films  mulieratus ;  the 
woman  before  marriage  being  concubina,  and  afterwards  mulier. 
Now  here  the  elded;  fon  is  baftard,  or  bajlard  eigne ;  and  the 
younger  fon  is  legitimate,  or  mulier  puifne .  If  then  the  father 
dies,  and  the  bafard  eigne  enters  upon  his  land,  and  enjoys  it  to 
his  death,  and  dies  feifed  thereof,  whereby  the  inheritance  de- 
fcends  to  his  iffiie  ;  in  this  cafe  the  mulier  puifne ,  and  all  other 
heirs,  (though  minors,  feme-coverts,  or  under  any  incapacity 
xvhatfoever)  are  totally  barred  of  their  right8.  And  this,  1.  As 
a  punifhment  on  the  yyiulier  for  his  negligence,  in  not  entering 
during  the  bafard' %  life,  and  evidting  him.  2.  Becaufe  the  law 
will  not  fuffer  a  man  to  be  baftardized  after  his  death,  who  en¬ 
tered  as  heir  and  died  feifed,  and  fo  paffed  for  legitimate  in  his 
lifetime.  3.  Becaufe  the  canon  law  (following  the  civil)  did  al¬ 
low  fuch  bafard  eigne  to  be  legitimate,  on  the  fubfequent  mar¬ 
riage  of  his  mother  :  and  therefore  the  laws  of  England  (though 
they  would  not  admit  either  the  civil  or  canon  law  to  rule  the  in¬ 
heritances  of  this  kingdom,  yet)  paid  fuch  a  regard  to  a  perfon 
thus  peculiarly  circumftanced,  that,  after  the  land  had  defcended 
to  his  iffiie,  they  would  not  unravel  the  matter  again,  and  fuffer 
his  eftate  to  be  fhaken.  But  this  indulgence  was  fhewn  to  no 
other  kind  of  baftard ;  for,  if  the  mother  was  never  married  to 
the  father,  fuch  baftard  could  have  no  colourable  title  at  all t. 


9  Cod.  6. 57. 5. 


8  Litt.  §.  399.  Co.  Litt.  244. 
x  Litt.  §.  400. 
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A  s  baftards  cannot  be  heirs  themfelves,  fo  neither  can  they 
have  any  heirs  but  thofe  of  their  own  bodies.  For,  as  all  colla¬ 
teral  kindred  confifts  in  being  derived  from  the  fame  common  an- 
ceftor,  and  as  a  baftard  has  no  legal  anceftors,  he  can  have  no 
collateral  kindred ;  and,  confequently,  can  have  no  legal  heirs, 
but  fuch  as  claim  by  a  lineal  defcent  from  himfelf.  And  there¬ 
fore  if  a  baftard  purchafes  land,  and  dies  feifed  thereof  without 
illue,  and  integrate,  the  land  fhall  efcheat  to  the  lord  of  the  feeu. 

6.  Aliens  alfo  are  incapable  of  taking  by  defcent,  or  in¬ 
heriting  w:  for  they  are  not  allowed  to  have  any  inheritable  blood 
in  them ;  rather  indeed  upon  a  principle  of  national  or  civil  po¬ 
licy,  than  upon  reafons  ftridtly  feodal.  Though,  if  lands  had 
been  fufFered  to  fall  into  their  hands  who  owe  no  allegiance  to 
the  crown  of  England,  the  defign  of  introducing  our  feuds,  the 
defence  of  the  kingdom,  would  have  been  defeated.  Wherefore 
if  a  man  leaves  no  other  relations  but  aliens,  his  land  fhall  efcheat 
to  the  lord. 

A  s  aliens  cannot  inherit,  fo  far  they  are  on  a  level  with  baf¬ 
tards  ;  but,  as  they  are  alfo  difabled  to  hold  by  purchafex,  they 
are  under  ffcill  greater  difabilities.  And,  as  they  can  neither  hold 
by  purchafe,  nor  by  inheritance,  it  is  almoit  fuperfluous  to  fay 
that  they  can  have  no  heirs,  fince  they  can  have  nothing  for  an 
heir  to  inherit :  but  fo  it  is  exprefily  holdeny,  becaufe  they  have 
not  in  them  any  inheritable  blood. 

And  farther,  if  an  alien  be  made  a  denizen  by  the  king’s 
letters  patent,  and  then  purchafes  lands,  (which  the  law  allows 
fuch  a  one  to  do)  his  fon,  born  before  his  denization,  fhall  not 
(by  the  common  law)  inherit  thofe  lands ;  but  a  fon  born  after¬ 
wards  may,  even  though  his  elder  brother  be  living;  for  the  fa¬ 
ther,  before  denization,  had  no  inheritable  blood  to  communicate 

u  Bratt.  /.  2.  c.  7.  Co.  Litt .  244. 
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to  his  eldefl  fon  ;  but  by  denization  it  acquires  an  hereditary 
quality,  which  will  be  tranfmitted  to  his  fubfequent  poflerity. 
Yet,  if  he  had  been  naturalized  by  adt  of  parliament,  fuch  eldefl 
fon  might  then  have  inherited  ;  for  that  cancels  all  defedls,  and 
is  allowed  to  have  a  retrofpedlive  energy,  which  fimple  deniza¬ 
tion  has  not2. 

Sir  Edward  Cokea  alfo  holds,  that  if  an  alien  cometh  into 
England,  and  there  hath  iflue  twofons,  who  are  thereby  natural 
born  fubjedts ;  and  one  of  them  purchafes  land,  and  dies 5  yet 
neither  of  thefe  brethren  can  be  heir  to  the  other.  For  the  com - 
inline  vinculum ,  or  common  flock  of  their  confanguinity,  is  the 
father ;  and,  as  he  had  no  inheritable  blood  in  him,  he  could 
communicate  none  to  his  fons  j  and,  when  the  fons  can  by  no  pof- 
fibility  be  heirs  to  the  father,  the  one  of  them  fhall  not  be  heir 
to  the  other.  And  this  opinion  of  his  feems  founded  upon  folid 
principles  of  the  antient  law not  only  from  the  rule  before 
cited b,  that  cejluy>  que  doit  inherit er  al  pere9  doit  inherit er  al  Jits  ; 
but  alfo  becaufe  we  have  feen  that  the  only  feodal  foundation 
upon  which  newly  purchafed  land  can  poflibly  defcend  to  a  bro¬ 
ther,  is  the  fuppofition  and  fidlion  of  law,  that  it  defcended  from 
fome  one  of  his  anceflors  ;  but  in  this  cafe  as  the  immediate  an- 
ceflor  was  an  alien,  from  whom  it  could  by  no  poffibility  defcend, 
this  fhould  deflroy  the  fuppofition,  and  impede  the  defcent,  and 
the  land  fhould  be  inherited  ut  feudnm  Jlritte  novum  y  that  is,  by 
none  but  the  lineal  defcendants  of  the  purchafing  brother j  and, 
on  failure  of  them,  fhould  efcheat  to  the  lord  of  the  fee.  But 
this  opinion  hath  been  fince  overruled0:  and  it  is  now  held  for 
law,  that  the  fons  of  an  alien,  born  here,  may  inherit  to  each 
other.  And  reafonably  enough  upon  the  whole  :  for,  as  (in 
common  purchafes)  the  whole  of  the  fuppofed  defcent  from  in¬ 
definite  anceflors  is  but  fidlitious,  the  law  may  as  well  fuppofe 
the  requifite  anceflor  as  fuppofe  the  requifite  defcent. 

b  See  pag.  223  and  239. 
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It  is  alfo  ena<fled,  by  the  flatute  n  &  12  W.  III.  c.  6.  that 
all  perfons,  being  natural-born  fubjedls  of  the  king,  may  inherit 
and  make  their  titles  by  defcent  from  any  of  their  anceflors  lineal 
or  collateral;  although  their  father,  or  mother,  or  other  anceflor, 
by,  from,  through,  or  under  whom  they  derive  their  pedigrees, 
were  born  out  of  the  king’s  allegiance.  But  inconveniences  were 
afterwards  apprehended,  in  cafe  perfons  fhould  thereby  gain  a 
future  capacity  to  inherit,  who  did  not  exifl  at  the  death  of  the 
perfon  lad:  feifed.  As,  if  Francis  the  elder  brother  of  John  Stiles 
be  an  alien,  and  Oliver  the  younger  be  a  natural-born  fubjedl,  upon 
John’s  death  without  iffue  his  lands  will  defcend  to  Oliver  the 
younger  brother  :  now,  if  afterwards  Francis  hath  a  child,  it 
was  feared  that,  under  the  flatute  of  king  William,  this  new¬ 
born  child  might  defeat  the  eflate  of  his  uncle  Oliver.  Where¬ 
fore  it  is  provided,  by  the  flatute  25  Geo.  II.  c.  39.  that  no  right 
of  inheritance  fhall  accrue  by  virtue  of  the  former  flatute  to  any 
perfons  whatfoever,  unlefs  they  are  in  being  and  capable  to  take 
as  heirs  at  the  death  of  the  perfon  lafl  feifed :  —  with  an  excep¬ 
tion  however  to  the  cafe,  where  lands  fhall  defcend  to  the  daugh¬ 
ter  of  an  alien ;  which  daughter  fhall  refign  fuch  inheritance  to 
her  after-born  brother,  or  divide  it  with  her  after-born  fillers, 
according  to  the  ufual  ruled  of  defcents  by  the  common  law. 

7.  B  y  attainder  alfo,  for  treafon  or  other  felony,  the  blood  of 
the  perfon  attainted  is  fo  corrupted,  as  to  be  rendered  no  longer 
inheritable. 

Great  care  mufl  be  taken  to  diflinguifh  between  forfeiture 
of  lands  to  the  king,  and  this  fpecies  of  efcheat  to  the  lord ; 
which,  by  reafon  of  their  fimilitude  in  fome  circumflances,  and 
becaufe  the  crown  is  very  frequently  the  immediate  lord  of  the 
fee  and  therefore  entitled  to  both,  have  been  often  confounded 
together.  Forfeiture  of  lands,  and  of  whatever  el fe  the  offender 
pofTefTed,  was  the  dodlrine  of  the  old  Saxon  law6,  as  a  part  of 

4  See  pag.  208  and  214.  e  LL.  Aelfred.  c.  4.  LL .  Canut.  c.  54. 
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punidiment  for  the  offence ;  and  does  not  at  all  relate  to  the  feo¬ 
dal  fydem,  nor  is  the  confequence  of  any  figniory  or  lordthip  pa¬ 
ramount:  but,  being  a  prerogative  vededJ  in  the  crown,  was 
neither  fuperfeded  nor  diminifhed  by  the  introduction  of  the  Nor¬ 
man  tenures ;  a  fruit  and  confequence  of  which  efcheat  mud  un¬ 
doubtedly  be  reckoned.  Efcheat  therefore  operates  in  fubordina- 
tion  to  this  more  antient  and  fuperior  law  of  forfeiture. 

The  dodlrine  of  efcheat  upon  attainder,  taken  fingly,  is  this: 
that  the  blood  of  the  tenant,  by  the  commiflion  of  any  felony, 
(under  which  denomination  all  treafons  were  formerly  comprized2) 
is  corrupted  and  dained,  and  the  original  donation  of  the  feud  is 
thereby  determined,  it  being  always  granted  to  the  vafal  on  the 
implied  condition  of  dim  bene  fe  geJJ'erit .  Upon  the  thorough 
demondration  of  which  guilt,  by  legal  attainder,  the  feodal  co¬ 
venant  and  mutual  bond  of  fealty  are  held  to  be  broken,  the  edate 
indantly  falls  back  from  the  offender  to  the  lord  of  the  fee,  and 
the  inheritable  quality  of  his  blood  is  extinguifhed  and  blotted 
out  for  ever.  In  this  lituation  the  law  of  feodal  efcheat  was 
brought  into  England  at  the  conqued;  and  in  general  fuperadded 
to  the  antient  law  of  forfeiture.  In  confequence  of  which  cor¬ 
ruption  and  extinction  of  hereditary  blood,  the  land  of  all  felons 
would  immediately  inved  in  the  lord,  but  that  theTuperior  law 
of  forfeiture  intervenes,  and  intercepts  it  in  it’s  paffage  ;  in  cafe 
of  treafon,  for  ever;  in  cafe  of  other  felony,  for  only  a  year  and 
a  day,  after  which  time  it  goes  to  the  lord  in  a  regular  courfe  of 
efcheath,  as  it  would  have  done  to  the  heir  of  the  felon  in  cafe 
the  feodal  tenures  had  never  been  introduced.  And  that  this  is 
the  true  operation  and  genuine  hidory  of  efeheats  will  mod  evi¬ 
dently  appear  from  this  incident  to  gavelkind  lands,  (which  feem 
to  be  the  old  Saxon  tenure)  that  they  are  in  no  cafe  fubjeCt 
to  efcheat  for  felony,  though  they  are  liable  to  forfeiture  for 
treafon1. 

f  2  Inft.  64.  Salk.  85.  1  2  Inft.  36. 

S  3  Inft.  15.  Stat.  25  Edw.  HI.  c.  2.  §.12.  1  Somner.  53.  Wright.  Ten.  118. 
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Asa  confequence  of  this  do&rine  of  efcheat,  all  lands  of  in¬ 
heritance  immediately  revelling  in  the  lord,  the  wife  of  the  felon 
was  liable  to  lofe  her  dower,  till  the  ftatute  1  Edw.  VI.  c.  12. 
enadted,  that  albeit  any  perfon  be  attainted  of  mifpriiion  of  trea- 
fon,  murder,  or  felony,  yet  his  wife  fhall  enjoy  her  dower.  But 
fie  has  not  this  indulgence  where  the  antient  law  of  forfeiture 
operates,  for  it  is  expreflly  provided  by  the  ftatute  5  &  6  Edw.  VI. 
c.  11.  that  the  wife  of  one  attaint  of  high  treafon  fhall  not  be 
endowed  at  all. 

Hitherto  we  have  only  fpoken  of  eftates  vefted  in  the  of¬ 
fender,  at  the  time  of  his  offence,  or  attainder.  And  here  the 
law  of  forfeiture  flops;  but  the  law  of  efcheat  purfues  the  mat¬ 
ter  ftill  farther.  For,  the  blood  of  the  tenant  being  utterly  cor¬ 
rupted  and  extinguished,  it  follows,  not  only  that  all  he  now  has 
Should  eScheat  from  him,  but  alfo  that  he  Should  be  incapable  of 
inheriting  any  thing  for  the  future.  This  may  farther  illuftrate 
the  diftindlion  between  forfeiture  and  efcheat.  If  therefore  a  fa¬ 
ther  be  feifed  in  fee,  and  the  fon  commits  treafon  and  is  attainted, 
and  then  the  father  dies:  here  the  land  fhall  efcheat  to  the  lord; 
becaufe  the  fon,  by  the  corruption  of  his  blood,  is  incapable  to 
be  heir,  and  there  can  be  no  other  heir  during  his  life:  but  no¬ 
thing  Shall  be  forfeited  to  the  king,  for  the  fon  never  had  any  in- 
tereft  in  the  lands  to  forfeit k.  In  this  cafe  the  efcheat  operates, 
and  not  the  forfeiture;  but  in  the  following  inftance  the  forfeit¬ 
ure  works,  and  not  the  efcheat.  As  where  a  new  felony  is  crea¬ 
ted  by  a£l  of  parliament,  and  it  is  provided  (as  is  frequently  the 
cafe)  that  it  Shall  not  extend  to  the  corruption  of  blood  :  here  the 
lands  of  the  felon  fhall  not  efcheat  to  the  lord,  but  yet  the  pro¬ 
fits  of  them  Shall  be  forfeited  to  the  king  fo  long  as  the  offender 
lives1. 

There  is  yet  a  farther  confequence  of  the  corruption  and 
extinction  of  hereditary  blood,  which  is  this :  that  the  perfon 

k  Co.  Litt.  3  3  Inlt.  47. 
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attainted  fhall  not  only  be  incapable  himfelf  of  inheriting,  or 
tranfmitting  his  own  property  by  heirfhip,  but  fhall  alfo  obftrudi: 
the  defcent  of  lands  or  tenements  to  his  poflerity,  in  all  cafes 
where  they  are  obliged  to  derive  their  title  through  him  from 
any  remoter  anceftor.  The  chanel,  which  conveyed  the  heredi¬ 
tary  blood  from  his  anceflors  to  him,  is  not  only  exhaufted  for 
the  prefent,  but  totally  dammed  up  and  rendered  impervious  for 
the  future.  This  is  a  refinement  upon  the  antient  law  of  feuds, 
which  allowed  that  the  grandfon  might  be  heir  to  his  grandfather, 
though  the  fon  in  the  intermediate  generation  was  guilty  of  fe- 
lonym.  But,  by  the  law  of  England,  a  man’s  blood  is  fo  uni- 
verfally  corrupted  by  attainder,  that  his  fons  can  neither  inherit 
to  him  nor  to  any  other  anceflor",  at  leaf!  on  the  part  of  their 
attainted  father. 

This  corruption  of  blood  cannot  be  abfolutely  removed  but 
by  authority  of  parliament.  The  king  may  excufe  the  public 
punifhment  of  an  offender  ;  but  cannot  abolifh  the  private  right, 
which  has  accrued  or  may  accrue  to  individuals  as  a  confequence 
of  the  criminal’s  attainder.  He  may  remit  a  forfeiture,  in  which 
theintereft  of  the  crown  is  alone  concerned :  but  he  cannot  wipe 
away  the  corruption  of  blood;  for  therein  a  third  perfon  hath  an 
interefl,  the  lord  who  claims  by  efcheat.  If  therefore  a  man  hath 
a  fon,  and  is  attainted,  and  afterwards  pardoned  by  the  king ; 
this  fon  can  never  inherit  to  his  father,  or  father’s  anceflors ; 
becaufe  his  paternal  blood,  being  once  throughly  corrupted  by 
his  father’s  attainder,  muft  continue  fo:  but  if  the  fon  had  been 
born  after  the  pardon,  he  might  inherit;  becaufe  by  the  pardon 
the  father  is  made  a  new  man,  and  may  convey  new  inheritable 
blood  to  his  after-born  children0. 

Herein  there  is  however  a  difference  between  aliens  and 
perfons  attainted.  Of  aliens,  who  could  never  by  any  poffibility 
be  heirs,  the  law  takes  no  notice :  and  therefore  we  have  feen, 

m  Van  Leeuwen  in  z  Feud.  3 1.  *  Ibid.  392. 
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that  an  alien  elder  brother  fhall  not  impede  the  defcent  to  a  na¬ 
tural-born  younger  brother.  But  in  attainders  it  is  otherwife  :  for 
if  a  man  hath  iffue  a  fon,  and  is  attainted,  and  afterwards  par¬ 
doned,  and  then  hath  iffue  a  fecond  fon,  and  dies;  here  the  cor¬ 
ruption  of  blood  is  not  removed  from  the  elded,  and  therefore 
he  cannot  be  heir:  neither  can  the  youngeft  be  heir,  for  he  hath 
an  elder  brother  living,  of  whom  the  law  takes  notice,  as  he 
once  had  a  podibility  of  being  heir ;  and  therefore  the  younger 
brother  fhall  not  inherit,  but  the  land  fhall  efcheat  to  the  lord  : 
though,  had  the  elder  died  without  iffue  in  the  life  of  the  father, 
the  younger  fon  born  after  the  pardon  might  well  have  inherited, 
for  he  hath  no  corruption  of  blood p.  So  if  a  man  hath  idue  two 
fons,  and-  the  elder  in  the  lifetime  of  the  father  hath  iffue,  and 
then  is  attainted  and  executed,  and  afterwards  the  father  dies, 
the  lands  of  the  father  fhall  not  defcend  to  the  younger  fon  :  for 
the  ilfue  of  the  elder,  which  had  once  a  poftibility  to  inherit, 
fhall  impede  the  defcent  to  the  younger,  and  the  land  fhall  efcheat 
to  the  lordq.  Sir  Edward  Coke  in  this  cafe  allows r,  that  if  the 
anceftor  be  attainted,  his  fons  born  before  the  attainder  may  be 
heirs  to  each  other ;  and  diftinguifhes  it  from  the  cafe  of  the 
fons  of  an  alien,  becaufe  in  this  cafe  the  blood  was  inheritable 
when  imparted  to  them  from  the  father:  but  he  makes  a  doubt 
(upon  the  fame  principles,  which  are  now  overruled5)  whether 
fons,  born  after  the  attainder,  can  inherit  to  each  other;  for  they 
never  had  any  inheritable  blood  in  them. 

Upon  the  whole  it  appears,  that  a  perfon  attainted  is  neither 
allowed  to  retain  his  former  eftate,  nor  to  inherit  any  future  one, 
nor  to  tranfmit  any  inheritance  to  his  iffue,  either  immediately 
from  himfelf,  or  mediately  through  himfelf  from  any  remoter 
anceftor;  for  his  inheritable  blood,  which  is  neceftary  either  to 
hold,  to  take,  or  to  tranfmit  any  feodal  property,  is  blotted  out, 
corrupted,  and  extinguifhed  for  ever:  the  confequence  of  which, 
is,  that  eftates,  thus  impeded  in  their  defcent,  refult  back  and 
efcheat  to  the  lord. 


p  Co.  Litt.  8. 
*  Dyer,  48. 
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This  corruption  of  blood,  thus  arifing  from  feodal  principles, 
but  perhaps  extended  farther  than  even  thofe  principles  will  war¬ 
rant,  has  been  long  looked  upon  as  a  peculiar  hardffiip  :  be- 
caufe,  the  oppreffive  parts  of  the  feodal  tenures  being  now  in 
general  aboliffied,  it  feems  unreafonable  to  referve  one  of  their 
mod:  inequitable  confequences;  namely,  that  the  children  fhould 
not  only  be  reduced  to  prefent  poverty,  (which,  however  fevere, 
is  fufficiently  justified  upon  reafons  of  public  policy)  but  alfo  be 
laid  under  future  difficulties  of  inheritance,  on  account  of  the 
guilt  of  their  anceftors.  And  therefore  in  molt  (if  not  all)  of 
the  new  felonies,  created  by  parliament  fince  the  reign  of  Henry 
the  eighth,  it  is  declared  that  they  ffiall  not  extend  to  any  cor¬ 
ruption  of  blood:  and  by  the  ftatute  7  Ann.  c.  21.  (the  opera¬ 
tion  of  which  is  poftponed  by  the  ftatute  17  Geo.  II.  c.  39.) 
it  is  enabled,  that,  after  the  death  of  the  pretender,  and  his 
fons,  no  attainder  for  treafon  ffiall  extend  to  the  difinheriting 
any  heir,  nor  the  prejudice  of  any  perfon,  other  than  the  offender 
himfelf :  which  provifions  have  indeed  carried  the  remedy  far¬ 
ther,  than  was  required  by  the  hardship  above  complained  of ; 
which  is  only  the  future  obftrudtion  of  defcents,  where  the 
pedigree  happens  to  be  deduced  through  the  blood  of  an  at¬ 
tainted  anceftor. 

Before  I  conclude  this  head,  of  efcheat,  I  muft  mention 
one  lingular  inftance  in  which  lands  held  in  fee-fimple  are  not 
liable  to  efcheat  to  the  lord,  even  when  their  owner  is  no  more, 
and  hath  left  no  heirs  to  inherit  them.  And  this  is  the  cafe  of  a 
corporation:  for  if  that  comes  by  any  accident  to  be  diffolved, 
the  donor  or  his  heirs  ffiall  have  the  land  again  in  reverlion,  and 
not  the  lord  by  efcheat :  which  is  perhaps  the  only  inftance  where 
a  reverfion  can  be  expectant  on  a  grant  in  fee-fimple  abfolute. 
But  the  law,  we  are  told1,  doth  tacitly  annex  a  condition  to 
every  fuch  gift  or  grant,  that  if  the  corporation  be  diffolved,  the 
donor  or  grantor  fliall  re-enter;  for  the  caufe  of  the  gift  or  grant 

1  Co.  Litt.  i  3. 
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faileth.  This  is  indeed  founded  upon  the  felf-fame  principle  as 
the  law  of  efcheat ;  the  heirs  of  the  donor  being  only  fubftituted 
inftead  of  the  chief  lord  of  the  fee  :  which  was  formerly  very 
frequently  the  cafe  in  fubinfeudations,  or  alienations  of  lands  by  a- 
vafal  to  be  holden  as  of  himfelf ;  till  that  practice  was  retrained 
by  the  ftatute  of  quia  emptores,  i8Edw.  I.  ft.  1.  to  which  this 
very  fingular  inftance  ftill  in  fome  degree  remains  an  exception. 

There  is  one  more  incapacity  of  taking  by  defcent,  which, 
not  being  productive  of  any  efcheat,  is  not  properly  reducible  to 
this  head,  and  yet  muft  not  be  paffed  over  in  lilence.  It  is  enadted 
by  the  ftatute  1 1  &  i2Will.  III.  c.4.  that  every  papift  who  fhall 
not  abjure  the  errors  of  his  religion  by  taking  the  oaths  to  the 
government,  and  making  the  declaration  againft  tranfubftantia- 
tion,  within  fix  months  after  he  has  attained  the  age  of  eighteen 
years,  fhall  be  incapable  of  inheriting,  or  taking,  by  defcent  as 
well  as  purchafe,  any  real  eftates  whatfoever ;  and  his  next  of 
kin,  being  a  proteftant,  fliall  hold  them  to  his  own  ufe  till  fuch 
time  as  he  complies  with  the  terms  impofed  by  the  adt.  This  in¬ 
capacity  is  merely  perfonal ;  it  affeCts  himfelf  only,  and  does  not 
deftroy  the  inheritable  quality  of  his  blood,  fo  as  to  impede  the 
defcent  to  others  of  his  kindred.  In  like  manner  as,  even  in  the 
times  of  popery,  one  who  entered  into  religion  and  became  a 
monk  profefted  was  incapable  of  inheriting  lands,  both  in  our 
own  u  and  the  feodal  law ;  eo  quod  defiit  ejje  miles  feculi  qui  fa&us 
eji  miles  Chrijli ;  nec  benejicium  pertinet  ad  eum  qui  non  debet  gerere 
ojjicium'" .  But  yet  he  was  accounted  on\y civi liter  mortuus  3  he  did 
not  impede  the  defcent  to  others,  but  the  next  heir  was  entitled 
to  his  or  his  anceftor’s  eftate. 

Th  e  s  e  are  the  feveral  deficiencies  of  hereditary  blood,  re¬ 
cognized  by  the  law  of  England ;  which,  fo  often  as  they  hap¬ 
pen,  occafion  lands  to  efcheat  to  the  original  proprietary  or  lord. 

■  Co.  Litt.  132.  w  ^  Feud.  21. 
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OCCUPANCY  is  the  taking  poflefTion  of  thofe  things, 
which  before  belonged  to  nobody.  This,  as  we  have  feena, 
is  the  true  ground  and  foundation  of  all  property,  or  of  holding 
thofe  things  in  feveralty,  which  by  the  law  of  nature,  unqualified 
by  that  of  fociety,  were  common  to  all  mankind.  But,  when 
once  it  was  agreed  that  every  thing  capable  of  ownerfhip  fhould 
have  an  owner,  natural  reafon  fuggefted,  that  he  who  could  firfl 
declare  his  intention  of  appropriating  any  thing  to  his  own  ufe, 
and,  in  confequence  of  fuch  intention,  adually  took  it  into  pof- 
fefTion,  fhould  thereby  gain  the  abfolute  property  of  it ;  accord¬ 
ing  to  that  rule  of  the  law  of  nations,  recognized  by  the  laws  of 
Rome  b,  quod  nullius  ejl ,  id  ratione  naturali  occupanti  conceditur. 

This  right  of  occupancy,  fo  far  as  it  concerns  real  property, 
(for  of  perfonal  chattels  I  am  not  in  this  place  to  fpeak)  hath 
been  confined  by  the  laws  of  England  within  a  very  narrow  com- 
pafs;  and  was  extended  only  to  a  fingle  inftance:  namely,  where 
a  man  was  tenant  pur  auter  vie ,  or  had  an  eftate  granted  to  him- 
felf  only  (without  mentioning  his  heirs)  for  the  life  of  another 
man,  and  died  during  the  life  of  cejluy  que  vie ,  or  him  by  whofe 
life  it  was  holden  :  in  this  cafe  he,  that  could  firft  enter  on  the 
land,  might  lawfully  retain  the  poffeflion  fo  long  as  cejluy  que  vie 
lived,  by  right  of  occupancy  c. 

1  See  pag.  3  Sc  8.  c  Co.  Litt.  41. 
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This  Teems  to  have  been  recurring  to  firffc  principles,  and  calling 
in  the  law  of  nature  to  afcertain  the  property  of  the  land,  when 
left  without  a  legal  owner.  For  it  did  not  revert  to  the  grantor ; 
who  had  parted  with  all  his  interefl,  fo  long  as  cejluy  que  vie  lived : 
it  did  not  efcheat  to  the  lord  of  the  fee ;  for  all  efcheats  muft  be  of 
the  abfolute  entire  fee,  and  not  of  any  particular  eflate  carved  out 
of  it ;  much  lefs  of  fo  minute  a  remnant  as  this  :  it  did  not  belong 
to  the  grantee;  for  he  was  dead  :  it  did  not  defcend  to  his  heirs; 
for  there  were  no  words  of  inheritance  in  the  grant  :  nor  could 
it  veil  in  his  executors ;  for  no  executors  could  fucceed  to  a  free¬ 
hold.  Belonging  therefore  to  nobody,  like  the  haereditas  jacens 
of  the  Romans,  the  law  left  it  open  to  be  feifed  and  appropriated 
by  the  firfl  perfon  that  could  enter  upon  it,  during  the  life  of 
cejluy  que  vie ,  under  the  name  of  an  occupant.  But  there  was  no 
right  of  occupancy  allowed,  where  the  king  had  the  reverfion  of 
the  lands;  for  the  reverfioner  hath  an  equal  right  with  any  other 
man  to  enter  upon  the  vacant  pofTeflion,  and  where  the  king’s 
title  and  a  fubjedl’s  concur,  the  king’s  fhall  be  always  preferred  : 
againfl  the  king  therefore  there  could  be  no  prior  occupant,  be- 
caufe  nullum  tempus  occurrit  regid .  And,  even  in  the  cafe  of  a  fub- 
jedt,  had  the  eflate  pur  auter  vie  been  granted  to  a  man  and  his 
heirs  during  the  life  of  cejluy  que  vie ,  there  the  heir  might,  and 
flill  may,  enter  and  hold  pofTeflion,  and  is  called  in  law  a  fpecial 
occupant ;  as  having  a  fpecial  exclufive  right,  by  the  terms  of  the 
original  grant,  to  enter  upon  and  occupy  this  haereditas  jacens , 
during  the  refidue  of  the  eflate  granted  :  though  Tome  have 
thought  him  fo  called  with  no  very  great  propriety e ;  and  that 
fuch  eflate  is  rather  a  defcendible  freehold.  But  the  title  of  com¬ 
mon  occupancy  is  now  reduced  almofl  to  nothing  by  two  flatutes; 
the  one,  29  Car.  II.  c.  3.  which  enadls,  that  where  there  is  no 
fpecial  occupant,  in  whom  the  eflate  may  vefl,  the  tenant  pur 
auter  vie  may  devife  it  by  will,  or  it  fhall  go  to  the  executors  and 
be  abets  in  their  hands  for  payment  of  debts :  the  other  that  of 
14  Geo.  II.  c.  20.  which  enadls,  that  it  fhall  vefl  not  only  in  the 

d  Ibid.  e  Vaugh  201. 
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executors,  but,  in  cafe  the  tenant  dies  inteftate,  in  the  admi- 
niftrators  alfo ;  and  go  in  a  courfe  of  diftribution  like  a  chattel 
intereft. 

By  thefe  two  ftatutes  the  title  of  common  occupancy  is  utterly 
extind:  and  abolifhed  :  though  that  of  fpecial  occupancy,  by  the 
heir  at  law,  continues  to  this  day  ;  luch  heir  being  held  to  fuc- 
ceed  to  the  ancefcor’s  eftate,  not  by  defcent,  for  then  he  muft 
take  an  eflate  of  inheritance,  but  as  an  occupant,  fpecially  marked 
out  and  appointed  by  the  original  grant.  The  dodrine  of  com¬ 
mon  occupancy  may  however  be  ufefully  remembered  on  the  fol¬ 
lowing  account,  among  others  :  that,  as  by  the  common  law  no 
occupancy  could  be  of  incorporeal  hereditaments,  as  of  rents, 
tithes,  advowfons,  commons,  or  the  like f,  (becaufe,  with  refped 
to  them,  there  could  be  no  adual  entry  made,  or  corporal  feifin 
had ;  and  therefore  by  the  death  of  the  grantee  pur  anter  vie  a 
grant  of  fuch  hereditaments  was  entirely  determined6)  fo  now, 
I  apprehend,  notwithftanding  thefe  ftatutes,  fuch  grant  would  be 
determined  likewife  and  the  hereditaments  would  not  be  devi- 
fable,  nor  veil:  in  the  executors,  nor  go  in  a  courfe  of  diftribution. 
For  the  ftatutes  muft  not  be  conftrued  fo  as  to  create  any  new 
eftate,  or  to  keep  that  alive  which  by  the  common  law  was  deter¬ 
mined,  and  thereby  to  defer  the  grantor’s  reverfion  ;  but  merely 
to  difpofe  of  an  intereft  in  being,  to  which  by  law  there  was  no 
owner,  and  which  therefore  was  left  open  to  the  firft  occupant. 
When  there  is  a  refidue  left,  the  ftatutes  give  it  to  the  executors, 
&c,  inftead  of  the  firft  occupant ;  but  they  will  not  create  a  re- 
fidue,  on  purpofe  to  give  it  the  executors.  They  only  meant  to 
provide  an  appointed  inftead  of  a  cafual,  a  certain  inftead  of  an 
uncertain,  owner,  of  lands  which  before  were  nobody’s ;  and 
thereby  to  fupply  this  cafus  omiJJ'us ,  and  render  the  difpofition  of 
law  in  all  refpeds  entirely  uniform  :  this  being  the  only  inftance 
wherein  a  title  to  a  real  eftate  could  ever  be  acquired  by  occu¬ 
pancy. 

f  Co.  Lite  41.  •  Vaugh.  201. 
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This,  I  fay,  was  the  only  infiance  ;  for  I  think  there  can  be 
no  other  cafe  devifed,  wherein  there  is  not  fome  owner  of  the 
land  appointed  by  the  law.  In  the  cafe  of  a  foie  corporation,  as 
a  parfon  of  a  church,  when  he  dies  or  refigns,  though  there  is  no 
attual  owner  of  the  land  till  a  fucceifor  be  appointed,  yet  there 
is  a  legal ,  potential ownerfhip,  fubfifiing  in  contemplation  of  law  3 
and  when  the  fucceifor  is  appointed,  his  appointment  fhall  have 
a  retrofpeCt  and  relation  backwards,  fo  as  to  entitle  him  to  all 
the  profits  from  the  infiant  that  the  vacancy  commenced.  And, 
in  all  other  infiances,  when  the  tenant  dies  intefiate,  and  no  other 
owner  of  the  lands  is  to  be  found  in  the  common  courfe  of  de- 
fcents,  there  the  law  vefts  an  ownerfhip  in  the  king,  or  in  the 
fubordinate  lord  of  the  fee,  by  efcheat. 

S  o  alfo  in  fome  cafes,  where  the  laws  of  other  nations  give  a 
right  by  occupancy,  as  in  lands  newly  created,  by  the  riling  of 
an  ifland  in  a  river,  or  by  the  alluvion  or  dereliction  of  the  fea ; 
in  thefe  inftances  the  law  of  England  alfigns  them  an  immediate 
owner.  For  BraCton  tells  us  h,  that  if  an  ifland  arife  in  the  middle 
of  a  river  >  it  belongs  in  common  to  thofe  who  have  lands  on 
each  fide  thereof ;  but  if  it  be  nearer  to  one  bank  than  the  other, 
it  belongs  only  to  him  who  is  proprietor  of  the  neareft  fhore : 
which  is  agreeable  to,  and  probably  copied  from,  the  civil  law  \ 
Yet  this  feems  only  to  be  reafonable,  where  the  foil  of  the  river, 
is  equally  divided  between  the  owners  of  the  oppofite  fhores :  for 
if  the  whole  foil  is  the  freehold  of  any  one  man,  as  it  mufi  be 
whenever  a  feveral  fifhery  is  claimed  k,  there  it  feems  juft  (and  fa 
is  the  ufual  practice)  that  the  eyotts  or  little  iflands,  arifing  in  any 
part  of  the  river,  fhall  be  the  property  of  him  who  owneth  the  pifi. 
cary  and  the  foil.  However,  in  cafe  a  new  ifland  rife  in  th ejea, 
though  the  civil  law  gives  it  to  the  firft  occupant  \  yet  ours  gives  it 
to  the  king  m.  And  as  to  lands  gained  from  the  fea,  either  by  allu~- 

1  Inft.  2.  I.  18. 

m- Braft. /.  2.  c.  2.  CalHs  0/  fewers.  22. 

vion-^ 
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vkn ,  by  the  walking  up  of  fand  and  earth,  fo  as  in  time  to  make 
terra  firma  ;  or  by  derelittion ,  as  when  the  fea  fh rinks  back  below 
the  ufual  watermark 3  in  thefe  cafes  the  law  is  held  to  be,  that  if 
this  gain  be  by  little  and  little,  by  fmall  and  imperceptible  degrees, 
it  fliaU  go  to  the  owner  of  the  land  adjoining0.  For  de  minimis  non 
curat  lex:  and,  belides,  thefe  owners  being  often  lofers  by  the 
breaking  in  of  the  fea,  or  at  charges  to  keep  it  out,  this  poflible 
gain  is  therefore  a  reciprocal  confideration  for  fuch  poflible  charge 
or  lofs.  But,  if  the  alluvion  or  derelidtion  be  fudden  or  confider- 
able,  in  this  cafe  it  belongs  to  the  king ;  for,  as  the  king  is  lord 
of  the  fea,  and  fo  owner  of  the  foil  while  it  is  covered  with 
water,  it  is  but  reafonable  he  fhould  have  the  foil,  when  the 
water  has  left  it  dry  °.  So  that  the  quantity  of  ground  gained, 
and  the  time  during  which  it  is  gaining,  are  what  make  it  either 
the  king’s,  or  the  fubjedt’s  property.  In  the  fame  manner  if  a 
river,  running  between  two  lordlhips,  by  degrees  gains  upon  the 
one,  and  thereby  leaves  the  other  dry ;  the  owner  who  lofes  his 
ground  thus  imperceptibly  has  no  remedy  :  but  if  the  courfe  of 
the  river  be  changed  by  a  fudden  and  violent  flood,  or  other  hafty 
means,  and  thereby  a  man  lofes  his  ground,  he  fhall  have  what 
the  river  has  left  in  any  other  place,  as  a  recompenfe  for  this 
fudden  lofs  p.  And  this  law  of  alluvions  and  derelictions,  with 
regard  to  rivers,  is  nearly  the  fame  in  the  imperial  law q ;  from 
whence  indeed  thofe  our  determinations  feem  to  have  been  drawn 
and  adopted  :  but  we  ourfelves,  as  iflanders,  have  applied  them 
to  marine  increafes  ;  and  have  given  our  fovereign  the  prerogative 
he  enjoys,  as  well  upon  the  particular  reafons  before-mentioned, 
as  upon  this  other  general  ground  of  prerogative,  which  was  for¬ 
merly  remarked r,  that  whatever  hath  no  other  owner  is  veiled 
by  law  in  the  king. 

n  2  Roll.  Abr.  170.  Dyer.  3  26. 

0  Callis.  24.  28. 

p  Ibid.  28. 
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Chapter  the  seventeenth. 


Of  TITLE  by  PRESCRIPTION. 


Third  method  of  acquiring  real  property  by  purchafe  is 


STL  that  by  prefcription ;  as  when  a  man  can  fhew  no  other 
title  to  what  he  claims,  than  that  he,  and  thofe  under  whom  he 
claims,  have  immemorially  ufed  to  enjoy  it.  Concerning  cuftoms, 
or  immemorial  ufages,  in  general,  with  the  feveral  requifites  and 
rules  to  be  obferved,  in  order  to  prove  their  exiftence  and  vali¬ 
dity,  we  enquired  at  large  in  the  preceding  part  of  thefe  com¬ 
mentaries  \  At  prefent  therefore  I  ftiall  only,  firft,  diftinguifh. 
between  cujlom ,  ftridtly  taken,  and  prefcription  s  and  then  fhew,. 
what  fort  of  things  may  be  prefcribed  for. 

And,  firft,  the  diftindtion  between  cuftom  and  prefcription  is 
this ;  that  cuftom  is  properly  a  local  ufage,  and  not  annexed  to 
any  perfon  ;  fuch  as,  a  cuftom  in  the  manor  of  Dale  that  lands 
ftiall  defcend  to  the  youngeft  fon  :  prefcription  is  merely  a perfonal 
ufage ;  as,  that  Sempronius,  and  his  anceftors,  or  thofe  whofe  eftate 
he  hath,  have  ufed  time  out  of  mind  to  have  fuch  an  advantage 
or  privilege  b.  As  for  example  :  if  there  be  a  ufage  in  the  parifh  of 
Dale,  that  all  the  inhabitants  of  that  parifh  may  dance  on  a  cer¬ 
tain  clofe,  at  all  times,  for  their  recreation;  (which  is  heldc  to 
be  a  lawful  ufage)  this  is  ftridtly  a  cuftom,  for  it  is  applied. to 
th z  place  in  general,  and  not  to  any  particular  perfo?is :  but  if  the 

a  See  VoJ.  I.  pag.  75,  £5V.  c  1,  Lev.  176. 
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tenant,  who  is  feifed  of  the  manor  of  Dale  in  fee,  alleges  that 
he  and  his  anceftors,  or  all  thofe  whofe  eftate  he  hath  in  the  faid 
manor,  have  ufed  time  out  of  mind  to  have  common  of  pafture 
in  fuch  a  clofe,  this  is  properly  called  a  prefcription  ;  for  this  is 
a  ufage  annexed  to  the  pcrfon  of  the  owner  of  this  eftate.  All 
prefcription  mu  ft  be  either  in  a  man  and  his  anceftors,  or  in  a 
man  and  thofe  whofe  eftate  he  hath  d;  which  laft  is  called  pre¬ 
ferring  in  a  que  ejtate.  And  formerly  a  man  might,  by  the  com¬ 
mon  law,  have  preferibed  for  a  right  which  had  been  enjoyed  by 
his  anceftors  or  predeceflbrs  at  any  diftance  of  time,  though  his 
or  their  enjoyment  of  it  had  been  fufpended  e  for  an  indefinite 
feries  of  years.  But  by  the  ftatute  of  limitations,  32  Hen.VIII. 
c.  2.  it  is  enabled,  that  no  pcrfon  fhall  make  any  prefcription  by 
the  feifin  or  pofleflion  of  his  anceftor  or  predecelfor,  unlefs  fuch 
feifin  or  pofTeffion  hath  been  within  threefcore  years  next  before 
fuch  prefcription  made  f. 

Secondly,  as  to  the  feveral  fpecies  of  things  which  may, 
or  may  not,  be  preferibed  for  :  we  may  in  the  firft  place,  obferve, 
that  nothing  but  incorporeal  hereditaments  can  be  claimed  by 
prefcription;  as  a  right  of  way,  a  common,  &c;  but  that  no 
prefcription  can  give  a  title  to  lands,  and  other  corporeal  fub- 
ftances,  of  which  more  certain  evidence  may  be  hadg.  For  no 
man  can  be  faid  to  preferibe,  that  he  and  his  anceftors  have 
immemorially  ufed  to  hold  the  caftle  of  Arundel :  for  this  is 
clearly  another  fort  of  title  ;  a  title  by  corporal  feifin  and  in¬ 
heritance,  which  is  more  permanent,  and  therefore  more  capable 
of  proof,  than  that  of  prefcription.  But,  as  to  a  right  of  way,  a 
common,  or  the  like,  a  man  may  be  allowed  to  preferibe ;  for  of 
thefe  there  is  no  corporal  feifin,  the  enjoyment  will  be  frequently 
by  intervals,  and  therefore  the  right  to  enjoy  them  can  depend 
on  nothing  elfe  but  immemorial  ufage.  2.  A  prefcription  muft 

d  4  Rep.  32.  ufucapio ;  ( Ff 41.  3.  3.)  To  called,  becaufe 

e  Co.  Litt.  113.  a  man,  that  gains  a  title  by  prefcription, 

1  This  title,  of  prefcription,  was  well  may  be  faid  ufu  rem  capere. 
known  in  the  Reman  law  by  the  name  of  *  Dr  &  St.  dial.  I.  c.  8.  Finch.  132. 
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always  be  laid  in  him  that  is  tenant  of  the  fee.  A  tenant  for  life, 
for  years,  at  will,  or  a  copyholder,  cannot  prefcribe,  by  reafori 
of  the  imbecillity  of  their  eflatesh.  For,  as  prefcription  is  ufage 
beyond  time  of  memory,  it  is  abfurd  that  they  fhould  pretend  to 
prefcribe,  whofe  eflates  commenced  within  the  remembrance  of 
man.  And  therefore  the  copyholder  mufl  prefcribe  undercover 
of  his  lord’s  eflate,  and  the  tenant  for  life  under  cover  of  the  te¬ 
nant  in  fee-fimple.  As,  if  tenant  for  life  of  a  manor  would  pre¬ 
fcribe  for  a  right  of  common  as  appurtenant  to  the  fame,  he  mud: 
prefcribe  under  cover  of  the  tenant  in  fee-fimple$  and  mufl  plead, 
that  John  Stiles  and  his  anceflorshad  immemoria'lly  ufed  to  have 
this  right  of  common,  appurtenant  to  the  laid  manor,  and  that 
John  Stiles  demifed  the  faid  manor,  with  it’s  appurtenances,  rto 
him  the  faid  tenant  for  life.  3.  A  prefcription  cannot  be  for  a 
thing  which  cannot  be  raifed  by  grant.  For  the  law  allows  pre¬ 
fcription  only  in  fupply  of  the  lofs  of  a  grant,  and  therefore  every 
prefcription  prefuppofes  a  grant  to  have  exifled.  Thus  a  lotd  of 
a  manor  cannot  prefcribe  to  raife  a  tax  or  toll  upon  flrangejrs;  for, 
as  fuch  claim  could  never  have  been  good  by  any  grant,  it  fhall 
not  be  good  by  prefcription1.  4.  A  fourth  rule  is,  that  what  is 
to  arife  by  matter  of  record  cannot  be  prefcribed  for,  but  mufl 
be  claimed  by  grant,  entered  on  record  5  fuch  as,  for  inflance, 
the  royal  franchifes  of  deodands,  felons’  goods,  and  the  like. 
Thefe,  not  being  forfeited  till  the  matter  on  which  they  arife  is 
found  by  the  inquifition  of  a  jury,  and  Jo  made  a  matter  of  re¬ 
cord,  the  forfeiture  itfelf  cannot  be  claimed  by  any  inferior  title. 
But  the  franchifes  of  treafure-trove,  waifs,  eflrays,  and  the  like, 
may  be  claimed  by  prefcription ;  for  they  arife  from  private  con¬ 
tingencies,  and  not  from  any  matter  of  record k.  5.  Among 
things  incorporeal,  which  may  be  claimed  by  prefcription,  a  dif- 
tin&ion  mufl  be  made  with  regard  to  the  manner  of  prefcribing; 
that  is,  whether  a  man  fhall  prefcribe  in  a  que  ejlate ,  or  in  himfelf 
and  his  anceflors.  For,  if  a  man  prefcribes  in  a  que  ejlate ,  (that 
is,  in  himfelf  and  thofe  whofe  eflate  he  holds)  nothing  is  claim- 

h  4  Rep.  31,  32.  k  Co.  Litt.  1 14. 

*  1  Ventr.  387. 
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able  by  this  prefcription,  but  fuch  things  as  are  incident,  appen¬ 
dant,  or  appurtenant  to  lands;  for  it  would  be  abfurd  to  claim 
any  thing  as  the  confequence,  or  appendix,  of  an  eftate,  with 
which  the  thing  claimed  has  no  connexion  :  but,  if  he  prefcribes 
in  himfelf  and  his  anceftors,  he  may  prefcribe  for  any  thing  what- 
foever  that  lies  in  grant ;  not  only  things  that  are  appurtenant, 
but  alfo  fuch  as  may  be  in  grofs1.  Therefore  a  man  may  prefcribe,- 
that  he,  and  thofe  whofe  eftate  he  hath  in  the  manor  of  Dale,  have 
ufed  to  hold  the  advowfon  of  Dale,  as  appendant  to  that  manor  : 
but,  if  the  advowfon  be  a  diftindt  inheritance,  and  not  appendant, 
then  he  can  only  prefcribe  in  his  anceftors.  So  alfo  a  man  may 
prefcribe  in  a  que  ejlate  for  a  common  appurteiiant  to  a  manor; 
but,  if  he  would  prefcribe  for  a  common  in  grofs ,  he  muft  pre¬ 
fcribe  in  himfelf  and  his  anceftors.  6.  Laftly,  we  may  obferve, 
that  eftates  gained  by  prefcription  are  not,  of  courfe,  defcendible 
to  the  heirs  general,  like  other  purchafed  eftates,  but  are  an  ex¬ 
ception  to  the  rule.  For,  properly  fpeaking,  the  prefcription  is 
rather  to  be  confidered  as  an  evidence  of  a  former  acquifition, 
than  as  an  acquifition  de  novo :  and  therefore,  if  a  man  pre¬ 
fcribes  for  a  right  of  way  in  himfelf  and  his  anceftors,  it  will 
defcend  only  to  the  blood  of  that  line  of  anceftors  in  whom  he  fo 
prefcribes ;  the  prefcription  in  this  cafe  being  indeed  a  fpecies  of 
defcent.  But,  if  he  prefcribes  for  it  in  a  que  efate ,  it  will  follow 
the  nature  of  that  eftate  in  which  the  prefcription  is  laid,  and  be 
inheritable  in  the  fame  manner,  whether  that  were  acquired  by 
defcent  or  purchafe  ;  for  every  acceflory  folio weth  the  nature  of 
it’s  principal. 


1  Litt.  §.  183.  Finch.  L.  104. 
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Chapter  the  eighteenth 


Of  TITLE  by  FORFEITURE. 


T'ORFEITURE  is  a  punishment  annexed  by  law  to  fomc 


X  illegal  a6l,  or  negligence,  in  the  owner  of  lands,  tenements, 
or  hereditaments ;  ^hereby  he  lofes  all  his  interefl  therein,  and 
they  go  to  the  party  injured,  as  a  recompenfe  for  the  wrong  which 
either  he  alone,  or  the  public  together  with  himfelf,  hath  fuf- 


tained. 


Lands,  tenements,  and  hereditaments,  may  be  forfeited  in 
various  degrees  and  by  various  means :  1 .  By  crimes  and  mif- 
demefnors.  2.  By  alienation  contrary  to  law.  3.  By  non-pre- 
fentation  to  a  benefice,  when  the  forfeiture  is  denominated  a  lapfe . 
4.  By  fimony.  5.  By  non-performance  of  conditions.  6.  By 
wafle.  7.  By  breach  of  copyhold  cuftoms.  8.  By  bankruptcy. 

I.  T  H  e  foundation  and  jufiice  of  forfeitures  for  crimes  and 
mifdemefnorsy  and  the  feveral  degrees  of  thofe  forfeitures,  propor¬ 
tioned  to  the  feveral  offences,  have  been  hinted  at  in  the  prece¬ 
ding  volume a;  but  will  be  more  properly  confidered,  and  more 
at  large,  in  the  fourth  book  of  thefe  commentaries.  At  prefent 
I  Shall  only  obferve  in  general,  that  the  offences  which  induce  a 
forfeiture  of  lands  and  tenements  to  the  crown  are  principally 
the  following  fix;  1.  Treafon.  2.  Felony.  3.  Mifprifion  of 


a  VoJ.  I.  pag.  289. 
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treafon.  4.  Praemunire.  5.  Drawing  a  weapon  on  a  judge,  or 
ftriking  any  one  in  the  prefence  of  the  king’s  principal  courts  of 
juftice.  6.  Popifh  recufancy,  or  non-obfervance  of  certain  laws 
enacted  in  reftraint  of  papifts.  But  at  what  time  they  feverally 
commence,  how  far  they  extend,  and  how  long  they  endure, 
will  with  greater  propriety  be  referved  as  the  objeft  of  our  future 
enquiries. 

II.  Lands  and  tenements  may  be  forfeited  by  alienation ,  or 
conveying  them  to  another,  contrary  to  law.  This  is  either  alie¬ 
nation  in  mortmain ,  alienation  to  an  alien ,  or  alienation  by  par ti~ 
cnlar  tenants ;  in  the  two  former  of  which  cafes  the  forfeiture 
arifes  from  the  incapacity  of  the  alienee  to  take,  in  the  latter 
from  the  incapacity  of  the  alienor  to  grant. 

1.  Alienation  in  mortmain ,  in  mortua  manu ,  is  an  alie¬ 
nation  of  lands  or  tenements  to  any  corporation,  foie  or  aggregate, 
ecclefiaftical  or  temporal.  But  thefe  purchafes  have  been  chiefly 
made  by  religious  houfes,  in  confequence  whereof  the  lands  be¬ 
came  perpetually  inherent  in  one  dead  hand,  this  hath  occalioned 
the  general  appellation  of  mortmain  to  be  applied  to  fuch  alie¬ 
nations b,  and  the  religious  houfes  themfelves  to  be  principally 
confidered  in  forming  the  Aatutes  of  mortmain  :  in  deducing  the 
hiftory  of  which  Aatutes,  it  will  be  matter  of  curiofity  toobferve 
the  great  addrefs  and  fubtile  contrivance  of  the  eccleiiaftics  in  elu¬ 
ding  from  time  to  time  the  laws  in  being,  and  the  zeal  with 
which  fucceffive  parliaments  have  purfued  them  through  all  their 
finefles;  how  new  remedies  were  ftill  the  parents  of  new  eva- 
fions  j  till  the  legiflature  at  laft,  though  with  difficulty,  hath 
obtained  a  decifive  vidlory. 

By  the  common  law  any  man  might  difpofe  of  his  lands  to 
any  other  private  man  at  his  own  difcretion,  efpecially  when  the 
feodal  reftraints  of  alienation  were  worn  away.  Yet  in  confe¬ 
quence  of  thefe  it  was  always,  and  is  ftill,  neceffiaryc,  for  corpc- 

k  See  Vol.  I.  pag.  467.  c  F.  N.  B.  121. 
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rations  to  have  a  licence  of  mortmain  from  the  crown,  to  enable 
them  to  purchafe  lands  :  for  as  the  king  is  the  ultimate  lord  of 
every  fee,  he  ought  not,  unlefs  by  his  own  confent,  to  lofe  his 
privilege  of  efcheats  and  other  feodal  profits,  by  the  veiling  of 
lands  in  tenants  that  can  never  be  attainted  or  die.  And  fuch  li¬ 
cences  of  mortmain  feem  to  have  been  necelfary  among  the  Saxons, 
above  fixty  years  before  the  Norman  conquefld.  But,  befides  this 
general  licence  from  the  king,  as  lord  paramount  of  the  king¬ 
dom,  it  was  alfo  requifite,  whenever  there  was  a  mefne  or  inter¬ 
mediate  lord  between  the  king  and  the  alienor,  to  obtain  his  li¬ 
cence  alfo  (upon  the  fame  feodal  principles)  for  the  alienation  of 
the  fpecific  land.  And  if  no  fuch  licence  was  obtained,  the  king 
or  other  lord  might  refpedlively  enter  on  the  lands  fo  aliened  in 
mortmain,  as  a  forfeiture.  The  neceflity  of  this  licence  from  the 
crown  was  acknowleged  by  the  conflitutions  of  Clarendon6,  in 
refpedt  of  advowfons,  which  the  monks  always  greatly  coveted, 
as  being  the  groundwork  of  fublequent  appropriations f.  Yet 
fuch  were  the  influence  and  ingenuity  of  the  clergy,  that  (not- 
withflanding  this  fundamental  principle)  we  find  that  the  lar¬ 
gest  and  moll  confiderable  dotations  of  religious  houfes  happened 
within  lefs  than  two  centuries  after  the  conquelf.  And  (when 
a  licence  could  not  be  obtained)  their  contrivance  feems  to  have 
been  this:  that,  as  the  forfeiture  for  fuch  alienations  accrued  in 
the  firll  place  to  the  immediate  lord  of  the  fee,  the  tenant  who 
meant  to  alienate  firll  conveyed  his  lands  to  the  religious  houfe, 
and  inllantly  took  them  back  again,  to  hold  as  tenant  to  the  mo- 
nallery;  which  kind  of  inllantaneous  feifin  was  probably  held 
not  to  occafion  any  forfeiture  :  and  then,  by  pretext  of  fome 

other  forfeiture,  furrender,  or  efcheat,  the  fociety  entered  into* 

thofe  lands  in  right  of  fuch  their  newly  acquired  figniory,  as  im¬ 
mediate  lords  of  the  fee.  But,  when  thele  dotations  began  to  grow 
numerous,  it  was  obferved  that  the  feodal  fervices,  ordained  for  the 
defence  of  the  kingdom,  were  every  day  vifibly  withdrawn ;  that 
the  circulation  of  landed  property  from  man  to  man  began  to 

d  Selden.  Jan.  Angl.  1.  2.  §.  45.  ipjius.  c.  2.  A.  D.  1  164. 

e  Ecdejtae  de  feudo  domtni  regis  nen  pejnnit  f  See  Vol.  I.  pag.  373. 
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ftagnate  ;  and  that  the  lords  were  curtailed  of  the  fruits  of  their 
figniories,  their  efcheats,  wardships,  reliefs,  and  the  like  :  and 
therefore,  in  order  to  prevent  this,  it  was  ordained  by  the  fecond 
of  king  Henry  Ill’s  great  charters6,  and  afterwards  by  that  printed 
in  our  common  ftatute  books,  that  all  fuch  attempts  fhould  be 
void,  and  the  land  forfeited  to  the  lord  of  the  fee  h. 

But,  as  this  prohibition  extended  only  to  religious  houfes , 
hi  (hops  and  other  foie  corporations  were  not  included  therein  ; 
and  the  aggregate  ecclefiaftical  bodies  (who,  fir  Edward  Coke 
obferves1,  in  this  were  to  be  commended,  that  they  ever  had  of 
their  counfel  the  bed  learned  men  that  they  could  get)  found 
many  means  to  creep  out  of  this  ftatute,  by  buying  in  lands  that 
were  bona Jide  holden  of  themfelves  as  lords  of  the  fee,  and  there¬ 
by  evading  the  forfeiture  ;  or  by  taking  long  leafes  for  years, 
which  firft  introduced  thofe  extenfive  terms,  for  a  thoufand  or 
more  years,  which  are  now  fo  frequent  in  conveyances.  This 
produced  the  ftatute  de  religiofis>  7  Edw.  I;  which  provided,  that 
no  perfon ,  religious  or  other  whatfoever,  fhould  buy,  or  fell,  or 
receive,  under  pretence  of  a  gift,  or  term  of  years,  or  any  other 
title  whatfoever,  nor  fhould  by  any  art  or  ingenuity  appropriate 
to  himfelf,  any  lands  or  tenements  in  mortmain  $  upon  pain 
that  the  immediate  lord  of  the  fee,  or,  on  his  default  for  one 
year,  the  lords  paramount,  and,  in  default  of  all  of  them,  the 
king,  might  enter  thereon  as  a  forfeiture. 

This  feemed  to  be  a  fufticient  fecurity  againft  all  alienations  in 
mortmain  :  but,  as  thefe  ftatutes  extended  only  to  gifts  and  con¬ 
veyances  between  the  parties,  the  religious  houfes  now  began  to  fet 
up  a  fictitious  title  to  the  land,  which  it  was  intended  they  fhould 
have,  and  to  bring  an  attion  to  recover  it  againft  the  tenant ; 

z  Jt,  J).  i2t 7.  cap.  43 .  edit.  Oxon.  Jl  quis  aulem  de  caeiero  terrr.m  fitam  do- 

h  Non  licet  alictii  ds  caettro  dare  terramfuatn  tnui  religiofae  fie  dederit,  el  fuper  hoc  conviu- 
Mieui  dor, ui  religiofae ,  ita  quod  illam  refumat  catur ,  donum  fuurn  penitus  cafe  fur,  et  terra 
tenendum  de  eadem  demo ;  nee  liceat  alicui  do-  ilia  domino  fuo  illius  feodi  incurralur.  Mag. 
mui  religiofae  t errant  atuujus  f.c  accipere ,  quod  Cart.  9  Htn.  111.  e.  36. 
tradat  illam  ei  a  quo  ip  fun  reeepit  tenendam  :  1  2  I  nft.  75. 
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who,  by  fraud  and  collufion,  made  no  defence,  and  therebyjudg- 
ment  was  given  for  the  religious  houfe,  which  then  recovered  the 
land  by  fentence  of  law  upon  a  fuppofed  prior  title.  And  thu9 
they  had  the  honour  of  inventing  thofe  fictitious  adjudications  of 
right,  which  are  fince  become  the  great  affurance  of  the  king¬ 
dom,  under  the  name  of  common  recoveries .  But  upon  this  the 
ftatute  of  Weflminfter  the  fecond,  13  Edw.  I.  c.  32.  enaCted, 
that  in  fuch  cafes  a  jury  fhall  try  the  true  right  of  the  demand¬ 
ants  or  plaintiffs  to  the  land,  and  if  the  religious  houfe  or  corpora¬ 
tion  be  found  to  have  it,  they  fhall  ftill  recover  feifin 3  otherwife 
it  fhall  be  forfeited  to  the  immediate  lord  of  the  fee,  or  elfe  to  the 
next  lord,  and  finally  to  the  king,  upon  the  immediate  or  other 
lord’s  default.  And  the  like  provifion  was  made  by  the  fucceed- 
ing  chapterk,  in  cafe  the  tenants  fet  up  croffes  upon  their  lands 
(the  badges  of  knights  templars  and  hofpitallers)  in  order  to  pro¬ 
tect  them  from  the  feodal  demands  of  their  lords,  by  virtue  of 
the  privileges  of  thofe  religious  and  military  orders.  And  fo  care¬ 
ful  was  this  provident  prince  to  prevent  any  future  evafions,  that 
when  the  ftatute  of  quia  emptores ,  1 8  Edw.  I.  abolifhed  all  fub- 
infeudations,  and  gave  liberty  for  all  men  to  alienate  their  lands- 
to  be  holden  of  the  next  immediate  lord1,  a  provifo  was  infertedm 
that  this  fhould  not  extend  to  authorize  any  kind  of  alienation  in 
mortmain.  And  when  afterwards  the  method  of  obtaining  the 
king’s  licence  by  writ  of  ad  quod  damnum  was  marked  out,  by 
the  ftatute  27  Edw.  I.  ft.  2.  it  was  farther  provided  by  ftatute 
34  Edw.  I.  ft.  3.  that  no  fuch  licence  fhould  be  effectual,  with¬ 
out  the  confent  of  the  mefne  or  intermediate  lords. 

Yet  ftill  it  was  found  difficult  to  fet  bounds  to  ecclefiaftical 
ingenuity :  for  when  they  were  driven  out  of  all  their  former 
holds,  they  devifed  a  new  method  of  conveyance,  by  which  the 
lands  were  granted,  not  to  themfelves  direCtly,  but  to  nominal 
feoffees  to  the  ufe  a/' the  religious  houfes;  thus  diftinguifhing  be¬ 
tween  the  poffejjion  and  the  ufe ,  and  receiving  the  aCtual  profits,, 

k  cap.  33.  cap.  3. 
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while  the  feifin  of  the  land  remained  in  the  nominal  feoffee:  who 
was  held  by  the  courts  of  equity  (then  under  the  direction  of  the 
clergy)  to  be  bound  in  confcience  to  account  to  his  cejluy  que  ufe 
for  the  rents  and  emoluments  of  the  eflate.  And  it  is  to  thefe 
inventions  that  our  pra&ifers  are  indebted  for  the  introduction  of 
ufes  and  trufls,  the  foundation  of  modern  conveyancing.  But, 
unfortunately  for  the  inventors  themfelves,  they  did  not  long  en¬ 
joy  the  advantage  of  their  new  device,  for  the  flatute  15  Ric.  II. 
c.  5.  enadts,  that  the  lands  which  had  been  fo  purchafed  to  ufes 
fhould  be  amortifed  by  licence  from  the  crown,  or  elfe  be  fold  to 
private  perfons;  and  that,  for  the  future,  ufes  fhall  be  fubjedt  to 
the  flatutes  of  mortmain,  and  forfeitable  like  the  lands  them¬ 
felves.  And  whereas  the  flatutes  had  been  eluded  by  purchafing 
large  tradts  of  land,  adjoining  to  churches,  and  confecrating  them 
by  the  name  of  church-yards,  fuch  fubtle  imagination  is  alfo  de¬ 
clared  to  be  within  the  compafs  of  the  flatutes  of  mortmain.  And 
civil  or  lay  corporations,  as  well  as  ecclefiaftical,  are  alfo  declared 
to  be  within  the  mifchief,  and  of  courfe  within  the  remedy  pro¬ 
vided  by  thofe  falutary  laws.  And,  laftly,  as  during  the  times  of 
popery  lands  were  frequently  given  to  fuperflitious  ufes,  though 
not  to  any  corporate  bodies;  or  were  made  liable  in  the  hands 
of  heirs  and  devifees  to  the  charge  of  obits,  chaunteries,  and  the 
like,  which  were  equally  pernicious  in  a  well-governed  Hate  as 
actual  alienations  in  mortmain  ;  therefore,  at  the  dawn  of  the 
reformation,  the  flatute  23  Hen.  VIII.  c.  10.  declares,  that  all  fu¬ 
ture  grants  of  lands  for  any  of  the  purpofes  aforefaid,  if  granted 
for  any  longer  term  than  twenty  years,  fhall  be  void. 

But,  during  all  this  time,  it  was  in  the  power  of  the  crown, 
by  granting  a  licence  of  mortmain,  to  remit  the  forfeiture,  fo  far 
as  related  to  it’s  own  rights;  and  to  enable  any  fpiritual  or  other 
corporation  to  purchafe  and  hold  any  lands  or  tenements  in  per¬ 
petuity  :  which  prerogative  is  declared  and  confirmed  by  the  fla¬ 
tute  18  Edw.  III.  ft.  3.  c.  3.  But,  as  doubts  were  conceived  at 
the  time  of  the  revolution  how  far  fuch  licence  was  valid”,  fince 
"  2  Hawk.  P.  C.  391. 
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the  king  had  no  power  to  difpenfe  with  the  flatutes  of  mortmain 
by  a  claufe  of  non  cbjiante°y  which  was  the  ufual  courfe,  though 
it  feems  to  have  been  unneceffary p ;  and  as,  by  the  gradual  de- 
clenfion  of  mefne  ligniories  through  the  long  operation  of  the 
flatute  of  quia  emptoresy  the  rights  of  intermediate  lords  were  re¬ 
duced  to  a  very  fmall  compafs ;  it  was  therefore  provided  by  the 
flatute  7  &  8  W.  III.  c.  37.  that  the  crown  for  the  future  at  it's 
own  difcretion  may  grant  licences  to  aliene  or  take  in  mortmain, 
of  whomfoever  the  tenements  may  be  holden. 

After  the  diffolution  of  monafleries  under  Henry  VIII, 
though  the  policy  of  the  next  popifh  fucceffor  affected  to  grant  a 
fecurity  to  the  poffeffors  of  abbey  lands,  yet,  in  order  to  regain 
fo  much  of  them  as  either  the  zeal  or  timidity  of  their  owners 
might  induce  them  to  part  with,  the  flatutes  of  mortmain  were 
fufpended  for  twenty  years  by  the  flatute  1  6c  2  P.  &  M.  c.  8. 
and,  during  that  time,  any  lands  or  tenements  were  allowed  to 
be  granted  to  any  fpiritual  corporation  without  any  licence  what- 
foever.  And,  long  afterwards,  for  a  much  better  purpofe,  the 
augmentation  of  poor  livings,  it  was  enabled  by  the  flatute 
17  Car.  II.  c.  3.  that  appropriators  may  annex  the  great  tithes 
to  the  vicarages;  and  that  all  benefices  under  100/.  per  annum 
may  be  augmented  by  the  purchafe  of  lands,  without  licence  of 
mortmain  in  either  cafe  :  and  the  like  provifion  hath  been  fince 
made,  in  favour  of  the  governors  of  queen  Anne’s  bounty  <i.  It 
hath  alfo  been  held r,  that  the  flatute  23  Hen.  VIII.  before-men¬ 
tioned  did  not  extend  to  any  thing  but  fuperjiitious  ufes ;  and  that 
therefore  a  man  may  give  lands  for  the  maintenance  of  a  fchool, 
an  hofpital,  or  any  other  charitable  ufes.  But  as  it  was  appre¬ 
hended  from  recent  experience,  that  perfons  on  their  deathbeds 
might  make  large  and  improvident  difpofitions  even  for  thefe 
good  purpofes,  and  defeat  the  political  ends  of  the  flatutes  of 
mortmain  ;  it  is  therefore  enabled  by  the  flatute  9  Geo.  II.  c.  36. 
that  no  lands  or  tenements,  or  money  to  be  laid  out  thereon, 

*  Stat.  2  &  3  Ann.  c.  1 1. 
r  1  Rep.  24. 
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lhall  be  given  for  or  charged  with  any  charitable  ufes  whatfoever, 
unlefs  by  deed  indented,  executed  in  the  prefence  of  hvo  wit- 
nelfes  twelve  calendar  months  before  the  death  of  the  donor,  and 
enrolled  in  the  court  of  chancery  within  fix  months  after  it’s  exe¬ 
cution,  (except  flocks  in  the  public  funds,  which  may  be  trans¬ 
ferred  within  fix  months  previous  to  the  donor’s  death)  and  un¬ 
lefs  fuch  gift  be  made  to  take  effect  immediately,  and  be  with¬ 
out  power  of  revocation  :  and  that  all  other  gifts  lhall  be  void. 
The  two  univerfities,  their  colleges,  and  the  fcholars  upon  the 
foundation  of  the  colleges  of  Eaton,  Winchefler,  and  Weflmin- 
fter,  are  excepted  out  of  this  a<ft :  but  fuch  exemption  was  grant¬ 
ed  with  this  provifo,  that  no  college  fhall  be  at  liberty  to  purchafe 
more  advowfons,  than  are  equal  in  number  to  one  moiety  of  the 
fellows  or  fludents,  upon  the  refpedlive  foundations. 

2.  Secondly,  alienation  to  an  alien  is  alfo  a  caufe  of  for¬ 
feiture  to  the  crown  of  the  lands  fo  alienated,  not  only  on  ac¬ 
count  of  his  incapacity  to  hold  them,  which  occafions  him  to  be 
palled  by  in  defcents  of  lands s,  but  likewife  on  account  of  his 
prefumption  in  attempting,  by  an  adt  of  his  own,  to  acquire  any 
real  property ;  as  was  obferved  in  the  preceding  volume  *. 

3.  Lastly,  alienations  by  particular  tenants,  when  they  are 
greater  than  the  law  entitles  them  to  make,  and  devefl  the  re¬ 
mainder  or  reverfion  v,  are  alfo  forfeitures  to  him  whole  right  is 
attacked  thereby.  As,  if  tenant  for  his  own  life  alienes  by  feoff¬ 
ment  or  line  for  the  life  of  another,  or  in  tail,  or  in  fee  ;  thefe 
being  ellates,  which  either  mull  or  may  lall  longer  than  his  own, 
the  creating  them  is  not  only  beyond  his  power,  and  inconfillent 
with  the  nature  of  his  interell,  but  is  alfo  a  forfeiture  of  his  own 
particular  elfate  to  him  in  remainder  or  reverfion  u.  For  which  there 
feem  to  be  two  reafons.  Firll,  becaufe  fuch  alienation  amounts 
to  a  renuntiation  of  the  feodal  connexion  and  dependence  ;  it  im¬ 
plies  a  refufal  to  perform  the  due  renders  and  fervices  to  the  lord 


1  See  pag.  249,  250. 
:  Book  I.  ch.  10. 
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of  the  fee,  of  which  fealty  is  conftantly  one  ;  and  it  tends  in  it's 
confequence  to  defeat  and  deveft  the  remainder  or  reverfion  ex¬ 
pectant  :  as  therefore  that  is  put  in  jeopardy,  by  fuch  aCt  of  the 
particular  tenant,  it  is  but  juft  that,  upon  difcovery,  the  parti¬ 
cular  eftate  fhould  be  forfeited  and  taken  from  him,  who  has 
fliewn  fo  manifeft  an  inclination  to  make  an  improper  ufe  of  it. 
The  other  reafon  is,  becaufe  the  particular  tenant,  by  granting  a 
larger  eftate  than  his  own,  has  by  his  own  aCt  determined  and  put 
an  entire  end  to  his  own  original  intereft  ;  and  on  fuch  determi¬ 
nation  the  next  taker  is  entitled  to  enter  regularly,  as  in  his  re¬ 
mainder  or  reverfion.  The  fame  law,  which  is  thus  laid  down 
with  regard  to  tenants  for  life,  holds  alfo  with  refpeCt  to  all  te¬ 
nants  of  the  mere  freehold,  or  of  chattel  interefts ;  but  if  tenant 
in  tail  alienes  in  fee,  this  is  no  immediate  forfeiture  to  the  re¬ 
mainder-man,  but  a  mere  difcontinuance  (as  it  is  called w)  of  the 
eftate-tail,  which  the  iftue  may  afterwards  avoid  by  due  courfe 
of  law  * :  for  he  in  remainder  or  reverfion  hath  only  a  very  re¬ 
mote  and  barely  poflible  intereft  therein,  until  the  iftue  in  tail  is 
extinCt.  But,  in  cafe  of  fuch  forfeitures  by  particular  tenants,  all 
legal  eftates  by  them  before  created,  as  if  tenant  for  twenty  years 
grants  a  leafe  for  fifteen,  and  all  charges  by  him  lawfully  made  on 
the  lands,  fhall  be  good  and  available  in  law  y.  For  the  law  will 
not  hurt  an  innocent  leftee  for  the  fault  of  his  leftor ;  nor  permit 
the  leftor,  after  he*  has  granted  a  good  and  lawful  eftate,  by  his 
own  aCt  to  avoid  it,  and  defeat  the  intereft  which  he  himfelf  has 
created. 

E  qjj  1  v  A  l  e  n  t,  both  in  it's  nature  and  it’s  confequences,  to 
an  illegal  alienation  by  the  particular  tenant,  is  the  civil  crime  of 
difclaimer 5  as  where  a  tenant,  who  holds  of  any  lord,  negleCts 
to  render  him  the  due  fervices,  and,  upon  an  aCtion  brought  to 
recover  them,  difclaims  to  hold  of  his  lord.  Which  difclaimer 
of  tenure  in  any  court  of  record  is  a  forfeiture  of  the  lands  to  the 
lord2,  upon  reafons  moft  apparently  feodal.  And  fo  likewife,  if 

y  Co.  Litt.  233. 
z  Finch.  270,  271. 


w  See  book  III. 
x  §.  595,  6,  7. 
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in  any  court  of  record  the  particular  tenant  does  any  a£t  which 
amounts  to  a  virtual  difclaimer ;  if  he  claims  any  greater  eflate 
than  was  granted  him  at  the  ftrft  infeodation,  or  takes  upon  him- 
felf  thofe  rights  which  belong  only  to  tenants  of  a  fuperior  clafs a ; 
if  he  affirms  the  reverfion  to  be  in  a  flranger,  by  accepting  his 
fine,  attorning  as  his  tenant,  collufive  pleading,  and  the  like b  5 
fuch  behaviour  amounts  to  a  forfeiture  of  his  particular  effate. 

III.  Lapse  is  a  fpectes  of  forfeiture,  whereby  the  right  of 
prelentation  to  a  church  accrues  to  the  ordinary  by  negleft  of  the 
patron  to  prefent,  to  the  metropolitan  by  negleft  of  the  ordinary, 
and  to  the  king  by  negledt  of  the  metropolitan.  For  it  being  for 
the  interefl  of  religion,  and  the  good  of  the  public,  that  the 
church  fhould  be  provided  with  an  officiating  minifter,  the  law 
has  therefore  given  this  right  of  lapfe,  in  order  to  quicken  the 
patron  3  who  might  otherwife,  by  fufifering  the  church  to  remain 
vacant,  avoid  paying  his  ecclefiaffical  dues,  and  fruffrate  the  pious 
intentions  of  his  anceffors.  This  right  of  lapfe  was  firff  eflablifhed 
about  the  time  (though  not  by  the  authority  c)  of  the  council  of 
Lateran  d,  which  was  in  the  reign  of  our  Henry  the  fecond,  when 
the  bifhops  firfl  began  to  exercjfe  univerfally  the  right  of  inftitu- 
tion  to  churches6.  And  therefore,  where  there  is  no  right  of  in- 
ilitution,  there  is  no  right  of  lapfe  :  fo  that  no  donative  can 
lapfe  to  the  ordinary1",  unlefs  it  hath  been  augmented  by  the 
queen’s  bounty2.  But  no  right  of  lapfe  can  accrue,  when  the 
original  prefen tation  is  in  the  crown  h. 

The  term,  in  which  the  title  to  prefent  by  lapfe  accrues  from 
the  one  to  the  other  fuccefiively,  is  fix  calendar  months 1 ;  (fol¬ 
lowing  in  this  cafe  the  computation  of  the  church,  and  not  the 
ufual  one  of  the  common  law)  and  this  exclufive  of  the  day  of 

a  Co.  Litt.  252.  f  Bro.  Abr.  tit.  £>uar.  Imped.  13 1.  Cro. 

b  Ibid.  253.  Jac.  5 1 8. 

c  2  Roll.  Abr.  336.  pi.  10.  %  Stat.  1  Geo.  I.  ft.  2.  c.  10. 

*  Bratton.  /.  4.  (r.  2.  c.  3.  h  Stat.  17Edw.II.  c.  8.  2  Jnft.  273. 
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the  avoidance  k.  But,  if  the  bifhop  be  both  patron  and  ordinary, 
he  fhall  not  have  a  double  time  allowed  him  to  collate  in  1 ;  for 
the  forfeiture  accrues  by  law,  whenever  the  negligence  has  conti¬ 
nued  fix  months  in  the  fame  perfon.  And  alfo,  if  the  bifhop  doth 
not  collate  his  own  clerk  immediately  to  the  living,  and  the  pa¬ 
tron  prefents,  though  after  the  fix  months  are  lapfed,  yet  his  pre- 
fentation  is  good,  and  the  bifhop  is  bound  to  inftitute  the  patron’s 
clerk  m.  For  as  the  law  only  gives  the  bifhop  this  title  by  lapfe, 
to  punifh  the  patron’s  negligence,  there  is  no  reafon  that,  if  the 
bifhop  himfelf  be  guilty  of  equal  or  greater  negligence,  the  pa¬ 
tron  fhould  be  deprived  of  his  turn.  If  the  bifhop  fuffer  the  pre- 
fentation  to  lapfe  to  the  metropolitan,  the  patron  alfo  has  the  fame 
advantage  if  he  prefents  before  the  arch-bifhop  has  filled  up  the 
benefice ;  and  that  for  the  fame  reafon.  Yet  the  ordinary  cannot, 
after  lapfe  to  the  metropolitan,  collate  his  own  clerk  to  the  pre¬ 
judice  of  the  arch-bifiiop  n.  For  he  had  no  permanent  right  and 
intereft  in  the  advowfon,  as  the  patron  hath,  but  merely  a  tem¬ 
porary  one  ;  which  having  neglected  to  make  ufe  of  during  the 
time,  he  cannot  afterwards  retrieve  it.  But  if  the  prefentation 
lapfes  to  the  king,  prerogative  here  intervenes  and  makes  a  diffe¬ 
rence  ;  and  the  patron  fhall  never  recover  his  right,  till  the  king 
has  fatisfied  his  turn  by  prefentation  :  for  nullum  te??ipus  occurrit 
regi° .  And  therefore  it  may  feem,  as  if  the  church  might  con¬ 
tinue  void  for  ever,  unlefs  the  king  fhall  be  pleafed  to  prefent ; 
and  a  patron  thereby  be  abfolutely  defeated  of  his  advowfon.  But 
to  prevent  this  inconvenience,  the  law  has  lodged  a  power,  in  the 
patron’s  hands,  of  as  it  were  compelling  the  king  to  prefent.  For 
if,  during  the  delay  of  the  crown,  the  patron  himfelf  prefents, 
and  his  clerk  is  inftituted,  the  king  indeed  by  prefenting  another 
may  turn  out  the  patron’s  clerk ;  but  if  he  does  not,  and  the  pa¬ 
tron’s  clerk  dies  incumbent,  or  is  canonically  deprived,  the  king 
hath  loft  his  right,  which  was  only  to  the  next  or  firft  prefenta¬ 
tion  p. 

k  2  Inft.  361.  n  2  Roll.  Abr.  368. 

1  Gibf.  Cod.  769.  ®  Dr  &  St.  d.  2.  c.  36.  Cro.  Car,  355. 
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In  cafe  the  benefice  becomes  void  by  death,  the  cefiion  through 
plurality  of  benefices,  there  the  patron  is  bound  to  take  notice 
of  the  vacancy  at  his  own  peril ;  for  thefe  are  matters  of  equal 
notoriety  to  the  patron  and  ordinary  :  but  in  cafe  of  a  vacancy 
by  relignation,  or  canonical  deprivation,  or  if  a  clerk  prefented 
be  refufed  for  infufficiency,  thefe  being  matters  of  which  the  bi- 
fhop  alone  is  prefumed  to  be  cognizant,  here  the  law  requires 
him  to  give  notice  thereof  to  the  patron,  otherwife  he  can  take 
no  advantage  by  way  of  lapfe q.  Neither  fliall  any  lapfe  thereby 
accrue  to  the  metropolitan  or  to  the  king ;  for  it  is  univerfally 
true,  that  neither  the  arch-bifhop  or  the  king  fliall  ever  prefent 
by  lapfe,  but  where  the  immediate  ordinary  might  have  collated 
by  lapfe,  within  the  fix  months,  and  hath  exceeded  his  time  : 
for  the  firfl  flep  or  beginning  faileth,  et  quod  ?ion  habet  principium , 
non  habet  Jinem  r.  If  the  bifhop  refufe  or  negledl  to  examine  and 
admit  the  patron’s  clerk,  without  good  reafon  afiigned  or  notice 
given,  he  is  ftiled  a  diflurber  by  the  law,  and  fhall  not  have  any 
title  to  .prefent  by  lapfe 3  for  no  man  fliall  take  advantage  of  his 
own  wrong5.  Alfo  if  the  right  of  prefentation  be  litigious  or 
contefled,  and  an  adtion  be  brought  againfl  the  bifhop  to  try  the 
title,  no  lapfe  fliall  incur  till  the  queflion  of  right  be  decided  c. 

IV.  By  fimo7iyy  the  right  of  prefentation  to  a  living  is  for¬ 
feited,  and  veiled  pro  hac  vice  in  the  crown.  Simony  is  the  cor¬ 
rupt  prefentation  of  any  one  to  an  ecclefiaflical  benefice  for  mo¬ 
ney,  gift,  or  reward.  It  is  fo  called  from  the  refemblance  it  is 
faid  to  bear  to  the  fin  of  Simon  Magus,  though  the  purchafing 
of  holy  orders  feems  to  approach  nearer  to  his  offence.  It  was  by 
the  canon  law  a  very  grievous  crime  :  and  is  fo  much  the  more 
odious,  becaufe,  as  fir  Edward  Coke  obferves u,  it  is  ever  accom¬ 
panied  with  perjury:  for  the  prefentee  is  fworn  to  have  commit¬ 
ted  no  fimony.  However  it  is  not  an  offence  punifhable  in  a  cri- 

\  4  Rep. 75.  2  lnft.  632.  *  Co.  Litt.  344. 

r  Co.  Litt.  344,  345.  *  3  »56* 
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minal  way  at  the  common  laww;  it  being  thought  fufficient  to 
leave  the  clerk  to  ecclefiaftical  cenfures.  But  as  thefe  did  not  a f- 
feCt  the  fimoniacal  patron,  nor  were  efficacious  enough  to  repel 
the  notorious  practice  of  the  thing,  divers  aCts  of  parliament 
have  been  made  to  reftrain  it  by  means  of  civil  forfeitures ;  which 
the  modern  prevailing  ufage,  with  regard  to  fpiritual  preferments, 
calls  aloud  to  be  put  in  execution.  I  ffiall  briefly  confider  them 
in  this  place,  becaufe  they  divert  the  corrupt  patron  of  the  right 
of  prefentation,  and  vert  a  new  right  in  the  crown. 

By  the  rtatute  31  Eliz.  c.  6.  it  is  for  avoiding  of  fimony  enabl¬ 
ed,  that  if  any  patron  for  any  corrupt  confideration,  by  gift  or 
promife,  direCtly  or  indirectly,  fhall  prefent  or  collate  any  perfon 
to  an  ecclefiaftical  benefice  or  dignity;  fuch  prefentation  fhall  be 
void,  and  the  prefentee  be  rendered  incapable  of  ever  enjoying 
the  fame  benefice  :  and  the  crown  fhall  prefent  to  it  for  that  turn 
only*.  Alfo  by  the  rtatute  12  Ann.  It.  2.  c.  12.  if  any  perfon 
for  money  or  profit  fhall  procure,  in  his  own  name  or  the  name 
of  any  other,  the  next  prefentation  to  any  living  ecclefiaftical, 
and  fhall  be  prefented  thereupon,  this  is  declared  to  be  a  fimo¬ 
niacal  contract ;  and  the  party  is  fubjeCted  to  all  the  ecclefiaftical 
penalties  of  fimony,  is  difabled  from  holding  the  benefice,  and 
the  prefentation  devolves  to  the  crown. 

Upon  thefe  ftatutes  many  queftions  have  arifen,  with  regard 
to  what  is,  and  what  is  not  fimony.  And,  among  others,  thefe 
points  feem  to  be  clearly  fettled  :  1 .  That  to  purchafe  a  prefen¬ 
tation,  the  living  being  actually  vacant,  is  open  and  notorious 
fimony y ;  this  being  expreflly  in  the  face  of  the  rtatute.  2.  That 
for  a  clerk  to  bargain  for  the  next  prefentation,  the  incumbent 
being  fick  and  about  to  die,  was  fimony,  even  before  the  rtatute 
of  queen  Anne  z :  and  now,  by  that  rtatute,  to  purchafe,  either 
in  his  own  name  or  another’s,  the  next  prefentation,  and  be 

w  Moor.  564.  y  Cro.  Eliz.  7S8.  Moor.914.  , 
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thereupon  prefentcd  at  any  future  time  to  the  living,  is  direct 
and  palpable  fnnony.  But,  3.  It  is  held  that  for  a  father  to  pur- 
chafe  fuch  a  prefentation,  in  order  to  provide  for  his  fon,  is  not 
limony :  for  the  fon  is  not  concerned  in  the  bargain,  and  the  fa¬ 
ther  is  by  nature  bound  to  make  a  provifion  for  him*.  4.  That 
if  a  fimoniacal  contract  be  made  with  the  patron,  the  clerk  not 
being  privy  thereto,  the  prefentation  for  that  turn  fhall  indeed 
devolve  to  the  crown,  as  a  punifhment  of  the  guilty  patron  ;  but 
the  clerk,  who  is  innocent,  does  not  incur  any  dilability  or  for¬ 
feiture  b.  5.  That  bonds  given  to  pay  money  to  charitable  ufes, 
on  receiving  a  prefentation  to  a  living,  are  not  fimoniacal c,  pro¬ 
vided  the  patron  or  his  relations  be  not  benefited  thereby  d ;  for 
this  is  no  corrupt  confideration,  moving  to  the  patron.  6.  That 
bonds  of  refignation,  in  cafe  of  non-refidence  or  taking  any  other 
living,  are  not  fimoniacal c;  there  being  no  corrupt  confideration 
herein,  but  fuch  only  as  is  for  the  good  of  the  public.  So  alfo 
bonds  to  refign,  when  the  patron’s  foil  comes  to  canonical  age, 
are  legal ;  upon  the  reafon  before  given,  that  the  father  is  bound 
to  provide  for  his  fonf.  7.  Laftly,  general  bonds  to  refign  at  the 
patron’s  requeft  are  held  to  be  legal 6 :  for  they  may  poffibly  be 
given  for  one  of  the  legal  confiderations  before-mentioned ;  and 
where  there  is  a  poflibility  that  a  tranfa&ion  may  be  fair,  the 
law  will  not  fuppofe  it  iniquitous  without  proof.  But,  if  the 
party  can  prove  the  contract  to  have  been  a  corrupt  one,  fuch 
proof  will  be  admitted,  in  order  to  fhew  the  bond  fimoniacal, 
and  therefore  void.  Neither  will  the  patron  be  fuffered  to  make 
an  ill  ufe  of  fuch  a  general  bond  of  refignation ;  as  by  extorting 
a  compofition  for  tithes,  procuring  an  annuity  for  his  relation, 
or  by  demanding  a  refignation  wantonly  and  without  good  caufe, 
fuch  as  is  approved  by  the  law  $  as,  for  the  benefit  of  his  own 
fon,  or  on  account  of  non-refidence,  plurality  of  livings,  or  grofs 
immorality  in  the  incumbent11. 


*  Cro.  Eliz.  686.  Moor.  916. 
b  3  Inft.  154.  Cro.  Jac.  385.  ■ 
c  Noy.  142. 

4  Stra.  534. 
e  Cro.  Car.  180. 
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V.  The  next  kind  of  forfeitures  are  thofe  by  breach  or  non¬ 
performance  of  a  condition  annexed  to  the  eftate,  either  expreflly 
by  deed  at  it’s  original  creation,  or  impliedly  by  law  from  a  prin¬ 
ciple  of  natural  reafon.  Both  which  we  confidered  at  large  in  a 
former  chapter1. 


VI.  I  therefore  now  proceed  to  another  fpecies  of  forfei¬ 
ture,  viz .  by  wajle,  .Wafte,  vajium ,  is  a  fpoil  or  deftrudtion  in 
houfes,  gardens,  trees,  or  other  corporeal  heieditaments,  to  the 
difherifon  of  him  that  hath  the  remainder  or  reverfion  in  fee- 
fimple  or  fee-tail k. 


Waste  is  either  voluntary ,  which  is  a  crime  of  commiflion, 
as  by  pulling  down  a  houfe  ;  or  it  is  permijjive ,  which  is  a  mat¬ 
ter  of  omiflion  only,  as  by  fuffering  it  to  fall  for  want  of  neccf- 
fary  reparations.  Whatever  does  a  lafting  damage  to  the  freehold 
or  inheritance  is  wafte1.  Therefore  removing  wainfcot,  floors,  or 
other  things  once  fixed  to  the  freehold  of  a  houfe,  is  wafte m.  If 
a  houfe  be  deftroyed  by  tempeft,  lightening,  or  the  like,  which 
is  the  adt  of  providence,  it  is  no  wafte  :  but  otherwife,  if  the 
houfe  be  burnt  by  the  careleflnefs  or  negligence  of  the  leflee; 
though  now  by  the  ftatute  6  Ann.  c.  31.  no  adtion  will  lie  againft 
a  tenant  for  an  accident  of  this  kind.  Wafte  may  alfo  be  com¬ 
mitted  in  ponds,  dove-houfes,  warrens,  and  the  like j  by  fo  re¬ 
ducing  the  number  of  the  creatures  therein,  that  there  will  not 
be  fufficient  for  the  reverfioner  when  he  comes  to  the  inherit¬ 
ance".  Timber  alfo  is  part  of  the  inheritance0.  Such  are  oak, 
afh,  and  elm  in  all  places :  and  in  fome  particular  countries,  by 
local  cuftom,  where  other  trees  are  generally  ufed  for  building, 
they  are  thereupon  confidered  as  timber ;  and  to  cut  down  fuch 
trees,  or  top  them,  or  do  any  other  adt  whereby  the  timber  may 
decay,  is  waftep.  But  underwood  the  tenant  may  cut  down  at 


1  See  chap.  10.  pag.  152. 
k  Co.  Lite.  53. 
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any  feafonable  time  that  he  pleafes1;  and  may  take  fufticient 
eftovers  of  common  right  for  houfe-bote  and  cart-bote;  unlefs 
retrained  (which  is  ufual)  by  particular  covenants  or  exceptions1. 
The  converfion  of  land  from  one  fpecies  to  another  is  wafte.  To 
convert  wood,  meadow,  or  pafture,  into  arable;  to  turn  arable, 
meadow,  or  pafture  into  woodland;  or  to  turn  arable  or  wood¬ 
land  into  meadow  or  pafture;  are  all  of  them  wafte8.  For,  as 
fir  Edward  Coke  obferves1,  it  not  only  changes  the  courfe  of 
hufbandry,  but  the  evidence  of  the  eftate;  when  fuch  a  clofe, 
which  is  conveyed  and  defcribed  as  pafture,  is  found  to  be  arable, 
and  e  converfo .  And  the  fame  rule  is  obferved,  for  the  fame  rea- 
fon,  with  regard  to  converting  one  fpecies  of  edifice  into  another, 
even  though  it  is  improved  in  it’s  value11.  To  open  the  land  to 
fearch  for  mines  of  metal,  coal,  Cf fc,  is  wafte;  for  that  is  a  de¬ 
triment  to  the  inheritance w:  but,  if  the  pits  or  mines  were  open 
before,  it  is  no  wafte  for  the  tenant  to  continue  digging  them  for 
his  own  ufex;  for  it  is  now  become  the  mere  annual  profit  of 
the  land.  Thefe  three  are  the  general  heads  of  wafte,  viz.  in 
houfes,  in  timber,  and  in  land.  Though,  as  was  before  faid, 
whatever  tends  to  the  deftru&ion,  or  depreciating  the  value,  of 
the  inheritance,  is  confidered  by  the  law  as  wafte. 

L  e  T  us  next  fee,  who  are  liable  to  be  punifhed  for  commit¬ 
ting  wafte.  And  by  the  feodal  law,  feuds  being  originally  granted 
for  life  only,  we  find  that  the  rule  was  general  for  all  vafals  or 
feudatories;  “  Ji  v af alius  feudnm  dijjipaverit,  aut  injigni  detrimento 
“  deterius  fecerit ,  privabitury .”  But  in  our  antient  common  law 
the  rule  was  by  no  means  fo  large ;  for  not  only  he  that  was  fei- 
fed  of  an  eftate  of  inheritance  might  do  as  he  pleafed  with  it, 
but  alfo  wafte  was  not  punifhable  in  any  tenant,  fave  only  in  three 
perfons ;  guardian  in  chivalry,  tenant  in  dower,  and  tenant  by 


*  2  Roll.  Abr.  817. 
r  Co.  Litt.  41. 

•  Hob.  296. 

1  1  Inft.  53. 


*  1  Lev.  309, 
w  5  Rep.  1 2. 

*  Hob.  295. 

y  Wright.  44, 
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the  curtefy2;  and  not  in  tenant  for  life  or  years3.  And  the  rea- 
fon  of  the  diverfity  was,  that  the  eftate  of  the  three  former  was 
created  by  the  adt  of  the  law  itfelf,  which  therefore  gave  a  re¬ 
medy  againft  them :  but  tenant  for  life,  or  for  years,  came  in 
by  the  demife  and  leafe  of  the  owner  of  the  fee,  and  therefore 
he  might  have  provided  againft  the  committing  of  wafte  by  his 
leftee;  and  if  he  did  not,  it  was  his  own  default.  But,  in  favour 
of  the  owners  of  the  inheritance,  the  ftatutes  of  Marlbridgeb  and 
Glocefterc  provided,  that  the  writ  of  wafte  fhall  not  only  lie 
againft  tenants  by  the  law  of  England,  (or  curtefy)  and  thofe  in 
dower,  but  againft  any  farmer  or  other  that  holds  in  any  manner  for 
life  or  years.  So  that,  for  above  five  hundred  years  paft,  all  tenants 
for  life  or  for  any  lefs  eftate,  have  been  punifhable  or  liable  to  be 
impeached  for  wafte,  both  voluntary  and  permiflive';  unlefs  their 
leafes  be  made,  as  fometimes  they  are,  without  impeachment  of 
wa ft.o,abfque  impetitione  vajii ;  that  is,  with  a  provifion  or  protection 
that  no  man  fhall  impetere ,  or  fue  him,  for  wafte  committed. 


The  punifhment  for  wafte  committed  was,  by  common  law  and 
theftatute  of  Marlbridge,  only  fingle  damages^  except  in  the  cafe 
of  a  guardian,  who  alfo  forfeited  his  wardfhip6  by  the  proviftons 
of  the  great  charter f :  but  the  ftatute  of  Glocefter  diredts,  that  the 
other  four  fpecies  of  tenants  fhall  lofeand  forfeit  the  place  wherein 
the  wafte  is  committed,  and  alfo  treble  damages,  to  him  that 
hath  the  inheritance.  The  expreftion  of  the  ftatute  is,  “  he  fhall 
“  forfeit  the  thing  which  he  hath  wafted ;”  and  it  hath  been  de¬ 
termined,  that  under  thefe  words  the  place  is  alfo  included6. 
And  if  wafte  be  done  fparjim ,  or  here  and  there,  all  over  a  wood, 
the  whole  wood  fhall  be  recovered ;  or  if  in  feveral  rooms  of  a 
houfe,  the  whole  houfe  fhall  be  forfeited11;  becaufe  it  is  imprac¬ 
ticable  for  the  reverfioner  to  enjoy  only  the  identical  places  wafted, 


z  It  was  however  a  doubt  whether  wafte 
was  punifhable  at  the  common  law  in  te¬ 
nant  by  the  curtefy.  Regift.  72.  Bro.  Abr. 
tit.  *wajle.  88.  2  Inft.  301. 
a  2  Inft.  299. 
b  52  Hen.  III.  c.  23. 

M  m 


c  6  Edw.  I.  c.  5. 
d  2  Inft.  146. 
c  Ibid.  300. 
f  9  Hen.  III.  c.  4. 

E  2  Inft.  303. 
h  Co.  Litt.  54. 
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when  lying  interfperfed  with  the  other.  But  if  wafte  be  done 
only  in  one  end  of  a  wood  (or  perhaps  in  one  room  of  a  houfe)  if 
that  can  be  conveniently  feparated  from  the  reft,  that  part  only 
is  the  locus  vajlatus ,  or  thing  wafted,  and  that  only  (hall  be  for¬ 
feited  to  the  reverfioner1 II. 


VII.  A  seventh  fpecies  of  forfeiture  is  that  of  copyhold 
eftates,  by  breach  of  the  cuftoms  of  the  manor.  Copyhold  eftates 
are  not  only  liable  to  the  fame  forfeitures  as  thofe  which  are  held 
in  focage,  for  treafon,  felony,  alienation,  and  wafte;  whereupon 
the  lord  mayfeife  them  without  any  prefentment  by  the  homage  k; 
but  alfo  to  peculiar  forfeitures,  annexed  to  this  fpecies  of  tenure, 
which  are  incurred  by  the  breach  of  either  the  general  cuftoms 
of  all  copyholds,  or  the  peculiar  local  cuftoms  of  certain  parti¬ 
cular  manors.  And  wemayobferve  that,  as  thefe  tenements  were 
originally  holden  by  the  loweft  and  moft  abjedl  vafals,  the  marks 
of  feodal  dominion  continue  much  the  ftrongeft  upon  this  mode 
of  property.  Moft  of  the  offences,  which  occafioned  a  refump- 
tion  of  the  fief  by  the  feodal  law,  and  were  denominated  felo - 
niae,  per  quas  vaf alius  amitteret  feudum \  ftill  continue  to  be 
caufes  of  forfeiture  in  many  of  our  modern  copyholds.  As,  by 
fubtradlion  of  fuit  and  fervicem;  fi  dominum  defef'vire  noluerit* : 
by  difclaiming  to  hold  of  the  lord,  or  fwearing  himfelf  not  his 
copyholder 0 ;  Ji  dominum  ejuravit,  i.  e.  negavit  fe  a  domino  feu - 
dwn  habere* :  by  negled:  to  be  admitted  tenant  within  a  year  and 
a  dayq ;  f  per  annum  et  diem  ceffaverit  in  petenda  hroefitura r  .*  by 
contumacy  in  not  appearing  in  court  after  three  proclamations5; 
fi  a  do?nino  ter  citatus  non  comparnerit' :  or  by  refufing,  when 
fworn  of  the  homage,  to  prefent  the  truth  according  to  his  oathu; 
Ji  pares  veritatem  novermt ,  et  dicant  fe  nefcire, 'cwn  f riant™.  In 


1  2  Inft.  304. 

k  2  Ventr.  38.  Cro.  Eliz.  499. 

I  Feud.  1.  2.  t.  26.  in  calc. 

II  3  Leon.  108.  Dyer.  21 1. 

*  Feud.  1.  1 .  /.  2 1 . 

®  Co.  Copyh.  §.57. 

*  Feud.  1.  2./.  34,  13  t .  2 6.  §.  3. 


q  Plowd.  372. 
r  Feud.  1.  2.  t.  24. 
s  8 Rep.  99.  Co.  Copyh.  §.  57. 
*  Feud.  1.  z.  t.  22. 
u  Co.  Copyh.  §.  57. 
w  Feud.  1.  2.  t.  58. 
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thefe,  and  a  variety  of  other  cafes,  which  it  is  impofiible  here  to 
enumerate,  the  forfeiture  does  not  accrue  to  the  lord  till  after 
the  offences  are  prefented  by  the  homage,  or  jury  of  the  lord’s 
court  baron x;  per  laudamentum  parium  Juorumy :  or,  as  it  is  more 
fully  expreffed  in  another  place2,  nemo  ?niles adimatnr  de pojjejjione 
fni  benefcii,  nifi  conviBa  culpa ,  quae  fit  laudanda a  per  judicium 
parium  Juorum. 

VIII.  The  eighth  and  laft  method,  whereby  lands  and  tene¬ 
ments  may  become  forfeited,  is  that  of  bankruptcy ,  or  the  a&  of 
becoming  a  bankrupt :  which  unfortunate  perfon  may,  from  the 
feveral  defcriptions  given  of  him  in  our  ftatute  law,  be  thus  de¬ 
fined;  a  trader,  who  fecretes  himfelf,  or  does  certain  other  a&s, 
tending  to  defraud  his  creditors. 

Who  fhall  be  fuch  a  trader,  or  what  adts  are  fufiicient  to  de¬ 
nominate  him  a  bankrupt,  with  the  feveral  connected  confequen- 
ces  refulting  from  that  unhappy  fituation,  will  be  better  confidered 
in  afubfequent  chapter;  when  we  fhall  endeavour  more  fully  to 
explain  it’s  nature,  as  it  moft  immediately  relates  to  perfonal  goods 
and  chattels.  I  fhall  only  here  obferve  the  manner  in  which  the 
property  of  lands  and  tenements  are  transferred,  upon  the  fup- 
pofition  that  the  owner  of  them  is  clearly  and  indifputably  a 
bankrupt,  and  that  a  commifiion  of  bankrupt  is  awarded  and  if- 
fued  againfl  him. 

B  y  the  ftatute  1 3  Eliz.  c.  7.  the  commiffioners  for  that  purpofe, 
when  a  man  is  declared  a  bankrupt,  fhall  have  full  power  to  dif- 
pofe  of  all  his  lands  and  tenements,  which  he  had  in  his  own 
right  at  the  time  when  he  became  a  bankrupt,  or  which  fhall  de- 
fcend  or  come  to  him  at  any  time  afterwards,  before  his  debts  are 
fatisfied  or  agreed  for;  and  all  lands  and  tenements  which  were 
purchafed  by  him  jointly  with  his  wife  or  children  to  his  own 

*  Co.  Copyh.  §.58.  a  /.  e,  arbitranda}  defnienda.  Du  Frefne. 

y  Feud.  /.  I.  /.  21.  IV.  79. 

2  Ibid .  /.  zz . 
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ufe,  (or  fuch  intereft  therein  as  he  may  lawfully  part  with)  or 
purchafed  with  any  other  perfon  upon  fecret  truft  for  his  own 
ufe;  and  to  caufe  them  to  be  appraifed  to  their  full  value,  and  to 
fell  the  fame  by  deed  indented  and  inrolled,  or  divide  them  pro¬ 
portionally  among  the  creditors.  The  ftatute  exprefily  includes 
not  only  free,  but  copyhold,  lands :  but  did  not  extend  to  eftates- 
tail,  farther  than  for  the  bankrupt’s  life;  nor  to  equities  of  re¬ 
demption  on  a  mortgaged  eftate,  wherein  the  bankrupt  has  no 
legal  intereft,  but  only  an  equitable  reverfion.  Whereupon  the 
ftatute  21  Jac.  I.  c.  19.  enatfts,  that  the  commiftioners  fhall  be 
impowered  to  fell  or  convey,  by  deed  indented  and  inrolled,  any 
lands  or  tenements  of  the  bankrupt,  wherein  he  fhall  be  feifed  of 
an  eftate-tail  in  poffeftion,  remainder,  or  reverfion,  unlefs  the 
remainder  or  reverfion  thereof  fhall  be  in  the  crown;  and  that 
fuch  fale  fhall  be  good  againft  all  fuch  iftiies  in  tail,  remainder¬ 
men,  and  reverfioners,  whom  the  bankrupt  himfelf  might  have 
barred  by  a  common  recovery,  or  other  means:  and  that  all  equi¬ 
ties  of  redemption  upon  mortgaged  eftates,  fhall  be  at  the  difpo- 
fal  of  the  commiftioners ;  for  they  fhall  have  power  to  redeem 
the  fame,  as  the  bankrupt  himfelf  might  have  done,  and  after 
redemption  to  fell  them.  And  alfo,  by  this  and  a  former  acftb,  all 
fraudulent  conveyances  to  defeat  the  intent  of  thefe  ftatutes  are 
declared  void  ;  but  that  no  purchafer  bona Jide ,  for  a  good  or  va¬ 
luable  confideration,  fhall  be  aflfedted  by  the  bankrupt  laws,  un¬ 
lefs  the  commiftion  be  fued  forth  within  five  years  after  the  a£t 
of  bankruptcy  committed. 

B  y  virtue  of  thefe  ftatutes  a  bankrupt  may  lofe  all  his  real 
eftates  ;  which  may  at  once  be  transferred  by  his  commiftioners 
to  their  aftignees,  without  his  participation  or  confent. 


b  1  Jac,  I.  c.  15. 
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Chapter  the  nineteenth. 

Of  TITLE  by  ALIENATION. 

TH  E  moft  ufual  and  univerfal  method  of  acquiring  a  title 
to  real  eftates  is  that  of  alienation,  conveyance,  or  pur- 
chafe  in  it’s  limited  fenfe :  under  which  may  be  comprized  any 
method  wherein  eftates  are  voluntarily  refigned  by  one  man,  and 
accepted  by  another ;  whether  that  be  effected  by  fale,  gift,  mar¬ 
riage  fettleinent,  devife,  or  other  tranfmiftion  of  property  by  the 
mutual  confent  of  the  parties. 

This  means  of  taking  eftates,  by  alienation,  is  not  of  equal 
antiquity  in  the  law  of  England  with  that  of  taking  them  by 
defcent.  For  we  may  remember  that,  by  the  feodal  law%  a  pure 
and  genuine  feud  could  not  be  transferred  from  one  feudatory 
to  another  without  the  confent  of  the  lord ;  left  thereby  a  feeble 
or  fufpicious  tenant  might  have  been  fubftituted  and  impofed  upon 
him,  to  perform  the  feodal  fervices,  inftead  of  one  on  whofe  abi¬ 
lities  and  fidelity  he  could  depend.  Neither  could  the  feudatory 
then  fubjedt  the  land  to  his  debts  5  for,  if  he  might,  the  feodal 
reftraint  of  alienation  would  have  been  eafily  fruftrated  and  eva¬ 
ded b.  And,  as  he  could  not  aliene  it  in  his  lifetime,  fo  neither 
could  he  by  will  defeat  the  fucceflion,  by  devifing  his  feud  to  an¬ 
other  family;  nor  even  alter  the  courfe  of  it,  by  impofing  parti¬ 
cular  limitations,  or  prefcribing  an  unufual  path  of  defcent.  Nor, 
in  fliort,  could  he  aliene  the  eftate,  even  with  the  confent  of  the 
lord,  unlefs  he  had  alfo  obtained  the  confent  of  his  own  next  ap¬ 
parent,  or  prefumptive,  heirc.  And  therefore  it  was  very  ufual  in 
antient  feoffments  to  exprefs,  that  the  alienation  was  made  by  con- 

a  See  pag.  57.  c  Co.  Eitt.  94.  Wright.  168. 

k  Feud.  I.  1.  /.  27. 
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Tent  of  the  heirs  of  the  feoffer;  or  fometimes  for  the  heir  apparent 
himfelf  to  join  with  the  feoffor  in  the  grantd.  And,  on  the  other 
hand,  as  the  feodal  obligation  was  looked  upon  to  be  reciprocal,  the 
lord  could  not  aliene  or  transfer  his  figniory  without  the  confent 
of  his  vafal :  for  it  was  efleemed  unreafonable  to  fubjedt  a  feudatory 
to  a  new  fuperior,  with  whom  he  might  have  a  deadly  enmity, 
without  his  own  approbation ;  or  even  to  transfer  his  fealty,  with¬ 
out  his  being  thoroughly  apprized  of  it,  that  he  might  know  with 
certainty  to  whom  his  renders  and  fervices  were  due,  and  be  able 
to  diftinguilh  a  lawful  diftrefs  for  rent  from  a  hoftile  feifing  of  his 
cattle  by  the  lord  of  a  neighbouring  clanc.  This  confent  of  the 
vafal  was  expreffed  by  what  was  called  attorning*  >  or  profeffing 
to  become  the  tenant  of  the  new  lord*  which  doctrine  of  attorn¬ 
ment  was  afterwards  extended  to  all  leffees  for  life  or  years.  For 
if  one  bought  an  eftate  with  any  leafe  for  life  or  years  landing  out 
thereon,  and  the  leffee  or  tenant  refufed  to  attorn  to  the  purchafor, 
and  to  become  his  tenant,  the  grant  or  contract  was  in  moft  cafes 
void,  or  at  lead:  incomplete6 :  which  was  alfo  an  additional  clog 
upon  alienations. 

B  u  t  by  degrees  this  feodal  feverity  is  worn  off ;  and  expe¬ 
rience  hath  fhewn,  that  property  befl  anfwers  the  purpofes  of 
civil  life,  efpecially  in  commercial  countries,  when  it’s  transfer 
and  circulation  are  totally  free  and  unreflrained.  The  road  was 
cleared  in  the  firfl  place  by  a  law  of  king  Henry  the  firft,  which 
allowed  a  man  to  fell  and  difpofe  of  lands  which  he  himfelf  had 
purchafed;  for  over  thefe  he  was  thought  to  have  a  more  exten¬ 
sive  power,  than  over  what  had  been  tranfmitted  to  him  in  a 
courfe  of  defcent  from  his  anceftorsh  :  a  dodtrine,  which  is  coun- 

*  Madox,  Formal.  Angl.  n°.  316.3 19.427.  item  domino  acquirenti  obfiringebat ;  idqtte  jttjfu 

e  Gilb.  Ten.  75.  aufioris.  D’  Argentre  Antiq .  Confuet.  Brit. 

f  The  fame  dottrine  and  the  fame  deno-  apud  Dufrefne.  i.  819,  820. 
mination  prevailed  in  Bretagne,' - s  ^itt.  §.  551. 

Jiones  in  jurifdittionalibus  non  aliter  apprebendi  k  Emptiones  vtl  acquifitiones  fuas  det  cui 
pojft,  quam  per  attoumanccs  et  avtrances ,  ut  magis  ve/it.  Terr  am  autem  quam  ei  pare  rites 
bqni  folent ;  cum  vafallu x,  ejurato  prioris  do-  dederunt,  non  mittat  extra  cognationem  faam. 
e/tini  obfequio  et  fide,  novo  fie  facramento  novo  LL.  Hen.  I.  c.  70. 
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tenanced  by  the  feodal  conftitutions  themfelves } :  but  he  was  not 
allowed  to  fell  the  whole  of  his  own  acquirements,  fo  as  totally  to 
difinherit  his  children,  any  more  than  he  was  at  liberty  to  aliene 
his  paternal  eftate  \  Afterwards  a  man  feems  to  have  been  at  li¬ 
berty  to  part  with  all  his  own  acquifitions,  if  he  had  previoufly 
purchafed  to  him  and  his  ajjigns  by  name  ;  but,  if  his  ajjigns  were 
not  fpecified  in  the  purchafe  deed,  he  was  not  empowered  to 
aliene  k :  and  alfo  he  might  part  with  one  fourth  of  the  inherit¬ 
ance  of  his  anceftors  without  the  confent  of  his  heir  l.  By  the 
great  charter  of  Henry  III  m,  no  fubinfeudation  was  permitted  of 
part  of  the  land,  unlefs  fufficient  was  left  to  anfwer  the  fervices 
due  to  the  fuperior  lord,  which  fufficiency  was  probably  inter¬ 
preted  to  be  one  half  or  moiety  of  the  land  n.  But  thefe  reftric- 
tions  were  in  general  removed  by  the  ftatute  of  quia  emptores  °, 
whereby  all  perfons,  except  the  king’s  tenants  in  capite ,  were  left 
at  liberty  to  aliene  all  or  any  part  of  their  lands  at  their  own  dif- 
cretion  p.  And  even  thefe  tenants  in  capite  were  by  the  ftatute 
1  Edw.  III.  c.  12.  permitted  to  aliene,  on  paying  a  fine  to  the 
kingq.  By  the  temporary  ftatutes  11  Hen.  VII.'  c.  3.  and 
3  Hen.  VIII.  c.  4.  all  perfons  attending  the  king  in  his  wars  were 
allowed  to  aliene  their  lands  without  licence,  and  were  relieved 
from  other  feodal  burdens.  And,  laftly,  thefe  very  fines  for  alie¬ 
nations  were,  in  all  cafes  of  freehold  tenure,  entirely  abolifhed  by 
the  ftatute  12  Car.  II.  c.  24.  As  to  the  power  of  charging  lands 
with  the  debts  of  the  owner,  this  was  introduced  fo  early  as  fta¬ 
tute  Weftm.  2.  which  r  fubjedted  a  moiety  of  the  tenant’s  lands 
to  executions,  for  debts  recovered  by  law  >  as  the  whole  of  them 
was  likewife  fubjeifted  to  be  pawned  in  a  ftatute  merchant  by  the 
ftatute  de  mercatoribus ,  made  the  fame  year,  and  in  a  ftatute  ftaple 
by  ftatute  27  Edw.  III.  c.  9.  and  in  other  fimilar  recognizances 


*  Feud.  1.  2.  t.  39. 

*  Si  queflum  tantum  haluerit  is,  qui  partem 
terrae  fuae  douare  ‘valuer it,  tunc  qitidem  hoc  ei 
licet ;  fed  non  totum  queftum,  quia  no?i  potcft  filiutn 
fuum  baeredem  exbaeredare,  Glanv.  /.  7.  c.  1. 

k  Mirr.  c.  1.  §.  3.  This  is  alfo  borrowed 
from  the  feodal  law.  Feud.  1.  2.  t.  48. 

Vol.  II.  N 


1  Mirr.  ibid. 
m  9  Hen.  3.  c.  32. 
n  Palrymple  of  feuds.  95. 
0  1 8  Edw.  I.  c.  1. 
p  See  pag.  72. 
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by  ftatute  23  Hen. VIII.  c.  6.  And,  now,  the  whole  of  them  is 
not  only  fubjedt  to  be  pawned  for  the  debts  of  the  owner,  but 
likewife  to  be  abfolutely  fold  for  the  benefit  of  trade  and  com¬ 
merce  by  the  feveral  ftatutes  of  bankruptcy.  The  reftraint  of  de - 
•vijing  lands  by  will,  except  in  fome  places  by  particular  cuflom, 
lafted  longer ;  that  not  being  totally  removed,  till  the  abolition 
of  the  military  tenures.  The  dodtrine  of  attornments  continued 
ftill  later  than  any  of  the  reft,  and  became  extremely  trouble- 
fome,  though  many  methods  were  invented  to  evade  them ;  till, 
at  laft,  they  were  made  no  longer  neceflary,  by  ftatutes  4  &  5  Ann. 
c.  16.  and  1 1  Geo.  II.  c.  19. 

I  n  examining  the  nature  of  alienation,  let  us  firft  enquire, 
briefly,  who  may  aliene  and  to  whom ;  and  then,  more  largely, 
how  a  man  may  aliene,  or  the  feveral  modes  of  conveyance. 

I.  Who  may  aliene,  and  to  whom ;  or,  in  other  words,  who 
is  capable  of  conveying  and  who  of  purchafmg.  And  herein  we 
muft  confider  rather  the  incapacity,  than  capacity,  of  the  feveral 
parties :  for  all  perfons  in  poffeffion  are,  prima  facie ,  capable  both 
of  conveying  and  purchafing,  unlefs  the  law  has  laid  them  under 
any  particular  difabilities.  But,  if  a  man  has  only  in  him  the  right 
of  either  pofleflion  or  property,  he  cannot  convey  it  to  any  other, 
left  pretended  titles  might  be  granted  to  great  men,  whereby  juf- 
tice  might  be  trodden  down,  and  the  weak  opprefled5.  Yet  re- 
verfions  and  vefted  remainders  may  be  granted  ;  becaufe  the  pof- 
fefllon  of  the  particular  tenant  is  the  pofleflion  of  him  in  reverflon 
or  remainder  :  but  contingencies ,  and  mere pofibilities,  though  they 
may  be  releafed,  or  devifed  by  will,  or  may  pafs  to  the  heir  or 
executor,  yet  cannot  (it  hath  been  faid)  be  afligned  to  a  ftranger, 
unlefs  coupled  with  fome  prefent  intereft  f. 

Persons  attainted  of  treafon,  felony,  and  praennmirey  are 
incapable  of  conveying,  from  the  time  of  the  offence  committed, 

*  Co.  Litt.  2 1 4..  {  Sheppard’s  touchftone.  238,  239.  322. 

ii  Mod.  152.  1  P.  Wms.  574.  Stra.  132. 

provided 


Ch.  ig.  of  Things.  291 

provided  attainder  follows * :  for  fuch  conveyance  by  them  may 
tend  to  defeat  the  king  of  his  forfeiture,  or  the  lord  of  his  ef- 
cheat.  But  they  may  purchafe  for  the  benefit  of  the  crown,  or 
the  lord  of  the  fee,  though  they  are  difabled  to  hold :  the  lands 
fo  purchafed,  if  after  attainder,  being  fubjedt  to  immediate  for¬ 
feiture  ;  if  before,  to  efcheat  as  well  as  forfeiture,  according  to 
the  nature  of  the  crime u.  So  alfo  corporations,  religious  or 
others,  may  purchafe  lands ;  yet,  unlefs  they  have  a  licence  to 
hold  in  mortmain,  they  cannot  retain  fuch  purchafe  ;  but  it  fhall 
be  forfeited  to  the  lord  of  the  fee. 

Idiots  and  perfons  of  nonfane  memory,  infants,  and  per- 
fons  under  durefs,  are  not  totally  difabled  either  to  convey  or 
purchafe,  but  fub  modo  only.  For  their  conveyances  and  purchafes 
are  voidable,  but  not  actually  void.  The  king  indeed,  on  behalf 
of  an  idiot,  may  avoid  his  grants  or  other  adts  w.  But  it  hath  been 
faid,  that  a  no?i  compos  himfelf,  though  he  be  afterwards  brought  to 
a  right  mind,  fhall  not  be  permitted  to  allege  his  own  infanity  in 
order  to  avoid  fuch  grant :  for  that  no  man  fhall  be  allowed  to 
flultify  himfelf,  or  plead  his  own  difability.  The  progrefs  of  this 
notion  is  fomewhat  curious.  In  the  time  of  Edward  I,  non  com¬ 
pos  was  a  fufficient  plea  to  avoid  a  man’s  own  bond x :  and  there 
is  a  writ  in  the  regiftery  for  the  alienor  himfelf  to  recover  lands 
aliened  by  him  during  his  infanity ;  dum  fuit  non  compos  mentis 
fuae ,  ut  dicit,  But  under  Edward  III  a  fcruple  began  to  arife, 
whether  a  man  fliould  be  permitted  to  blemijh  himfelf,  by  plead¬ 
ing  his  own  infanity2:  and,  afterwards,  a  defendant  in  afiife 
having  pleaded  a  releafe  by  the  plaintiff  fince  the  laft  continuance, 
to  which  the  plaintiff  replied  (ore  tenust  as  the  manner  then  was) 
that  he  was  out  of  his  mind  when  he  gave  it,  the  court  adjourned 
the  affife ;  doubting,  whether  as  the  plaintiff  was  fane  both  then 
and  at  the  commencement  of  the  fuit,  he  fhould  be  permitted 
to  plead  an  intermediate  deprivation  of  reafon ;  and  the  queflion 

1  Co.  Litt.  42.  x  Britton,  c.  28.  fol.  66. 

u  Ibid.  2.  y  fcl.  228. 

w  Ibid.  247.  z  5  Ednjj.  III.  70. 
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was  afked,  how  he  came  to  remember  the  releafe,  if  out  of  his 
fenfes  when  he  gave  it a.  Under  Henry  VI  this  way  of  reafoning 
(that  a  man  ihall  not  be  allowed  to  difable  himfelf,  by  pleading 
his  own  incapacity,  becaufe  he  cannot  know  what  he  did  under 
fuch  a  fituation)  was  ferioufly  adopted  by  the  judges  in  argu¬ 
ment  b ;  upon  a  queftion,  whether  the  heir  was  barred  of  his  right 
of  entry  by  the  feoffment  of  his  infane  anceftor.  And  from  thefe 
loofe  authorities,-  which  Fitzherbert  does  not  fcruple  to  rejedt  as 
being  contrary  to  reafon  c,  the  maxim  that  a  man  (hall  not  ffultify 
himfelf  hath  been  handed  down  as  fettled  law  d :  though  later 
opinions,  feeling  the  inconvenience  of  the  rule,  have  in  many 
points  endeavoured  to  reftrain  it c.  And,  clearly,  the  next  heir, 
or  other  perfon  interefted,  may,  after  the  death  of  the  idiot  or 
non  compos,  take  advantage  of  his  incapacity  and  avoid  the  grant f. 
And  fo  too,  if  he  purchafes  under  this  difability,  and  does  not 
afterwards  upon  recovering  his  fenfes  agree  to  the  purchafe,  his 
heir  may  either  waive  or  accept  the  eftate  at  his  option  s.  In  like 
manner,  an  infant  may  waive  fuch  purchafe  or  conveyance,  when 
he  comes  to  full  age ;  or,  if  he  does  not  then  actually  agree  to 
it,  his  heirs  may  waive  it  after  himh.  Perfons  alfo,  who  purchafe 
or  convey  under  durefs,  may  affirm  or  avoid  fuch  tranfadtion,  when¬ 
ever  the  durefs  is  ceafed  \  For  all  thefe  are  under  the  protedlion 
of  the  law  which  will  not  fuffer  them  to  be  impofed  upon, 
through  the  imbecillity  of  their  prefent  condition  j  fo  that  their 
adts  are  only  binding,  in  cafe  they  be  afterwards,  agreed  to,  when 
fuch  imbecillity  ceafes. 

The  cafe  of  a  feme-covert  is  fomewhat  different.  She  may 
purchafe  an  eftate  without  the  confent  of  her  huffiand,  and  the 
conveyance  is  good  during  the  coverture,  till  he  avoids  it  by  fome 
adt  declaring  his  diffent  k.  And,  though  he  does  nothing  to  avoid 

a  35  JJPf-pl-  IO*  f  Perkins.  §.21. 

b  39  Hen.  VI.  42.  6  Co.  Litt.2. 

c  F.  N.  B.  202.  h  Ibid. 

a  Litt.  §-405.  Cro.  Eliz.398.  4Rep.  1 23.  1  2  Inft.  483.  5  Rep.  119. 

e  Comb.  469.  3  Mod.  310,  311.  1  Equ.  k  Co.  Litt.  3. 
caf.  abr.  279. 
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it,  or  even  if  he  aftually  confents,  the  feme-covert  herfelf  may, 
after  the  death  of  her  hufband,  waive  or  difagree  to  the  fame  : 
nay,  even  her  heirs  may  waive  it  after  her,  if  fhe  dies  before 
her  hufband,  or  if  in  her  widowhood  fhe  does  nothing  to  exprefs 
her  confent  or  agreement1.  But  the  conveyance  or  other  contract 
of  a  feme-covert  (except  by  fome  matter  of  record)  is  abfolutely 
void,  and  not  merely  voidable  m  ;  and  therefore  cannot  be  af¬ 
firmed  or  made  good  by  any  fubfequent  agreement. 

The  cafe  of  an  alien  born  is  alfo  peculiar.  For  he  may  pur- 
chafe  any  thing ;  but  after  purchafe  he  can  hold  nothing,  except 
a  leafe  for  years  of  a  houfe  for  convenience  of  merchandize,  in 
cafe  he  be  an  alien-friend  :  all  other  purchafes  (when  found  by 
an  inqueft  of  office)  being  immediately  forfeited  to  the  king  n. 

Papists,  laftly,  and  perfons  profeffing  the  popiffi  religion,  - 
are  by  ftatute  1 1  &  12W.III.  c.4.  difabled  to  purchafe  any  lands, 
rents,  or  hereditaments  ;  and  all  eftates  made  to  their  ufe,  or  in 
truft  for  them,  are  void.  But  this  ftatute  is  conftrued  to  extend 
only  to  papifts  above  the  age  of  eighteen  ;  fuch  only  being  abfo¬ 
lutely  difabled  to  purchafe  :  yet  the  next  proteftant  heir  of  a  pa- 
pift  under  eighteen  fhall  have  the  profits,  during  his  life  ;  unlefs 
he  renounces  his  errors  within  the  time  limited  by  law  °. 

II.  We  are  next,  but  principally,  to  enquire,  how  a  man  may 
aliene  or  convey;  which  will  lead  us  to  conlider  the  feveral  modes 
of  conveyance. 

I  n  confequence  of  the  admiffion  of  property,  or  the  giving  a 
feparate  right  by  the  law  of  fociety  to  thofe  things  which  by  the 
law  of  nature  were  in  common,  there  was  neceftarily  fome  means 
to  be  devifed,  whereby  that  feparate  right  or  exclufive  property 
fhould  be  originally  acquired ;  which,  we  have  more  than  once 
obferved,  was  that  of  occupancy  or  firft  pofieffion.  But  this  pof- 

1  Ibid.  *  Co.  Litt.  z. 

m  Perkins.  §.  154.  1  Sid.  120.  0  1  P.  W1515.  354. 
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feffion,  when  once  gained,  was  alfo  neceffarily  to  be  continued ; 
or  elfe,  upon  one  man’s  dereliction  of  the  thing  he  had  feifed,  it 
would  again  become  common,  and  all  thofe  mifchiefs  and  con¬ 
tentions  would  enfue,  which  property  was  introduced  to  prevent. 
For  this  purpofe  therefore,  of  continuing  the  poffeffion,  the  mu¬ 
nicipal  law  has  eltablilhed  defcents  and  alienations :  the  former  to 
continue  the  poffeffion  in  the  heirs  of  the  proprietor,  after  his 
involuntary  dereliction  of  it  by  his  death ;  the  latter  to  continue 
it  in  thofe  perfons,  to  whom  the  proprietor,  by  his  own  voluntary 
aCt,  fhall  choofe  to  relinquilh  it  in  his  life-time.  A  tranflation, 
or  transfer,  of  property  being  thus  admitted  by  law,  it  became 
neceffary  that  this  transfer  Ihould  be  properly  evidenced  :  in  or¬ 
der  to  prevent  difputes,  either  about  the  faCt,  as  whether  there 
was  any  transfer  at  all ;  or  concerning  the  perfons,  by  whom  and 
to  whom  it  was  transferred  ;  or  with  regard  to  the  fubjettmatter, 
as  what  the  thing  transferred  conlifted  of;  or,  laltly,  with  rela¬ 
tion  to  the  mode  and  quality  of  the  transfer,  as  for  what  period 
of  time  (or,  in  other  words,  for  what  eftate  and  intereft)  the 
conveyance  was  made.  The  legal  evidences  of  this  tranflation  of 
property  are  called  the  common  ajfurances  of  the  kingdom;  where¬ 
by  every  man’s  eftate  is  allured  to  him,  and  all  controverfies, 
doubts,  and  difficulties  are  either  prevented  or  removed. 

These  common  affiirances  are  of  four  kinds :  i.  By  matter 
in  pais ,  or  deed  ;  which  is  an  affiirance  tranfaCted  between  two 
or  more  private  perfons  in  pais ,  in  the  country  ;  that  is  (accord¬ 
ing  to  the  old  common  law)  upon  the  very  fpot  to  be  transferred. 
2.  By  matter  of  record,  or  an  affiirance  tranfaCted  only  in  the 
king’s  public  courts  of  record.  3.  By  fpecial  cujlom ,  obtaining 
in  fome  particular  places,  and  relating  only  to  fome  particular 
fpecies  of  property.  Which  three  are  fuch  as  take  effeCt  during 
the  life  of  the  party  conveying  or  alluring.  4.  The  fourth  takes 
no  effeCt,  till  after  his  death ;  and  that  is  by  devife,  contained  in 
his  laft  will  and  tellament.  We  fhall  treat  of  each  in  it’s  o?der. 
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Chapter  the  twentieth. 

Of  ALIENATION  by  DEED. 


IN  treating  of  deeds  I  {hall  confider,  firfl:,  their  general  nature* 
and,  next,  the  feveral  forts  or  kinds  of  deeds,  with  their  re- 
fpedUve  incidents.  And  in  explaining  the  former,  I  {hall  examine, 
firft,  what  a  deed  is  *  fecondly,  it’s  requiiites  *  and,  thirdly,  how 
it  may  be  avoided. 

I.  First  then,  a  deed  is  a  writing  fealed  and  delivered  by 
the  parties  a.  It  is  fometimes  called  a  charter,  carta,  from 
it’s  materials  *  but  moll:  ufually,  when  applied  to  the  tranfadtions 
of  private  fubjedts,  it  is  called  a  deed,  in  Latin  fattum,  xat  iPpxw, 
becaufe  it  is  the  molt  folemn  and  authentic  adt  that  a  man  can 
poflibly  perform,  with  relation  to  the  difpofal  of  his  property ; 
and  therefore  a  man  {hall  always  be  ejiopped  by  his  own  deed,  or 
not  permitted  to  aver  or  prove  any  thing  in  contradidlion  to  what 
he  has  once  fo  folemnly  and  deliberately  avowed b.  If  a  deed  be 
made  by  more  parties  than  one,  there  ought  to  be  regularly  as 
many  copies  of  it  as  there  are  parties,  and  each  fhould  be  cut  or 
indented  (formerly  in  acute  angles  injiar  dent ium,  but  at  prefent  in 
a  waving  line)  on  the  top  or  fide,  to  tally  or  correfpond  with  the 
other  *  which  deed,  fo  made,  is  called  an  indenture.  Formerly, 
when  deeds  were  more  concife  than  at  prefent,  it  was  ufual  to 
write  both  parts  on  the  fame  piece  of  parchment,  with  fome  word 
or  letters  of  the  alphabet  written  between  them*  through  which 
the  parchment  was  cut,  either  in  a  {trait  or  indented  line,  in  fuch 

a  Co.  Lite.  171.  b  Plowd.  434.. 
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a  manner  as  to  leave  half  the  word  on  one  part  and  half  on  the 
other.  Deeds  thus  made  were  denominated  fyngrapha  by  the  ca- 
noniftsc;  and  with  us  chirographa ,  or  hand-writingsdj  the  word 
cirographum  or  cyrographnm  being  ufually  that  which  was  divided 
in  making. the  indenture  :  and  this  cuftom  is  ftill  preferved  in 
making  out  the  indentures  of  a  fine,  whereof  hereafter.  But  at 
length  indenting  only  has  come  into  ufe,  without  cutting  through 
any  letters  at  all ;  and  it  feems  at  prefent  to  ferve  for  little  other 
purpofe,  than  to  give  name  to  the  fpecies  of  the  deed.  When 
the  leveral  parts  of  an  indenture  are  interchangeably  executed  by 
the  feveral  parties,  that  part  or  copy  which  is ‘executed  by  the 
grantor  is  ufually  called  the  original ,  and  the  reft  ar z  counterparts : 
though  of  late  it  is  moft  frequent  for  all  the  parties  to  execute 
every  part ;  which  renders  them  all  originals.  A  deed  made  by 
one  party  only  is  not  indented,  but  polled  or  fhaved  quite  even ; 
and  is  therefore  called  a  deed-poll ,  or  a  fingle  deed e. 


II.  We  are  in  the  next  place  to  confider  the  requi/ites  of  a 
deed.  The  firft  of  which  is,  that  there  be  perfons  able  to  con¬ 
tract  and  be  contracted  with,  for  the  purpofes  intended  by  the 
deed  j  and  alfo  a  thing,  or  fubject  matter  to  be  contracted  for ; 
all  which  muft  be  exprefied  by  fufiicient  names  f.  So  as  in  every 
grant  there  muft  be  a  grantor,  a  grantee,  and  a  thing  granted  ; 
in  every  leafe  a  lefior,  a  leffee,  and  a  thing  demifed. 

Secondly  ;  the  deed  muft  be  founded  upon  good  and  fuf- 
ficient  conjideration .  Not  upon  an  ufurious  contract6;  nor  upon 
fraud  or  collufion,  either  to  deceive  purchafors  bona  fdeh,  or  juft 
and  lawful  creditors 1 ;  any  of  which  bad  confiderations  will  va¬ 
cate  the  deed.  A  deed  alfo,  or  other  grant,  made  without  any 
confideration,  is,  as  it  were,  of  no  efteCt;  for  it  is  conftrued  to 
enure,  or  to  be  effectual,  only  to  the  ufe  of  the  grantor  himfelfk. 


c  Lyndevv.  /.  I.  1. 10.  c.  1. 
d  Mirror,  c.  2.  §•  27. 

*  Ilid.  Litt.  §.  371,  372. 
f  Co.  Litt.  35. 


&  Stat.  13  Eliz.  c.  8. 
h  Stat.  27  Eliz.,  c.  4. 
*  Stat.  1 3  Eliz.  c.  5. 
k  Perk.  §.  533. 
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The  confideration  may  be  either  a  good,  or  a  valuable  one.  A  good 
confideration  is  fuch  as  that  of  blood,  or  of  natural  love  and  af¬ 
fection,  when  a  man  grants  an  edate  to  a  near  relation  ;  being 
founded  in  motives  of  generofity,  prudence,  and  natural  duty: 
a  valuable  confideration  is  fuch  as  money,  marriage,  or  the  like, 
which  the  law  efteems  an  equivalent  given  for  the  grant ';  and  is 
therefore  founded  in  motives  of  judice.  Deeds,  made  upon  good 
confideration  only,  are  confidered  as  merely  voluntary,  and  are  fre¬ 
quently  fet  afide  in  favour  of  creditors,  and  bonajide  purchafors. 

Thirdly;  the  deed  muft  be  written ,  or  I  prefume  printed ; 
for  it  may  be  in  any  character  or  any  language ;  but  it  muft  be 
upon  paper,  or  parchment.  For  if  it  be  written  on  done,  board, 
linen,  leather,  or  the  like,  it  is  no  deedm.  Wood  or  done  may 
be  more  durable,  and  linen  lefs  liable  to  rafures;  but  writing  on 
paper  or  parchment  unites  in  itfelf,  more  perfectly  than  any  other 
way,  both  thofe  defirable  qualities :  for  there  is  nothing  elfe  fo 
durable,  and  at  the  fame  time  fo  little  liable  to  alteration;  nothing 
fo  fecure  from  alteration,  that  is  at  the  fame  time  fo  durable.  It 
mud  alfo  have  the  regular  damps,  impofed  on  it  by  the  feveral 
datutes  for  the  increafe  of  the  public  revenue  ;  elfe  it  cannot  be 
given  in  evidence.  Formerly  many  conveyances  were  made  by 
parol,  or  word  of  mouth  only,  without  writing;  but  this  giving 
a  handle  to  a  variety  of  frauds,  the  datute  29  Car.  II.  c.  3.  enaCts, 
that  no  leafe  or  edatein  lands,  tenements,  or  hereditaments,  (ex¬ 
cept  leafes,  not  exceeding  three  years  from  the  making,  and 
whereon  the  referved  rent  is  at  lead  two  thirds  of  the  real  value) 
fhall  be  looked  upon  as  of  greater  force  than  a  leafe  or  edate  at 
will;  unlefsputin  writing,  and  figned  by  the  party  granting,  or 
his  agent  lawfully  authorized  in  writing. 

Fourthly;  the  matter  written  mud  be  legally  and  orderly 
fet  forth:  that  is,  there  mud  be  words  fudicient  to  fpecify  the 
agreement  and  bind  the  parties :  which  fufficiency  mud  be  left  to 
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the  courts  of  law  to  determine".  For  it  is  not  abfolutely  necef- 
fary  in  law,  to  have  all  the  formal  parts  that  are  ufually  drawn 
out  in  deeds,  fo  as  there  be  fufficient  words  to  declare  clearly  and 
legally  the  party’s  meaning.  But,  as  thefe  formal  and  orderly 
parts  are  calculated  to  convey  that  meaning  in  the  clearest,  dif- 
tindeft,  and  mod:  effectual  manner,  and  have  been  well  considered 
and  fettled  by  the  wifdom  of  fucceffive  ages,  it  is  prudent  not  to 
depart  from  them  without  good  reafon  or  urgent  neceffity ;  and 
therefore  I  will  here  mention  them  in  their  ufual0  order. 

1.  The  premifes  may  be  ufed  to  fet  forth  the  number  and 
names  of  the  parties,  with  their  additions  or  titles.  They  alfo 
contain  the  recital,  if  any,  of  fuch  deeds,  agreements,  or  matters 
of  fad,  as  are  neceffary  to  explain  the  reafons  upon  which  the 
prefent  tranfadlion  is  founded  :  and  herein  alfo  is  fet  down  the 
consideration  upon  which  the  deed  is  made.  And  then  follows 
the  certainty  of  the  grantor,  grantee,  and  thing  granted p. 

2,  3.  Next  come  the  habendum  and  tenendum q.  The  office 
of  the  habendum  is  properly  to  determine  what  eftate  or  intereft  is 
granted  by  the  deed :  though  this  may  be  performed,  and  fome- 
times  is  performed,  in  the  premifes.  In  which  cafe  the  habendum 
may  leffen,  enlarge,  explain,  or  qualify,  but  not  totally  contra- 
did  or  be  repugnant  to,  the  eftate  granted  in  the  premifes.  As 
if  a  grant  be  “  to  A  and  the  heirs  of  his  body,”  in  the  premifes, 
habendum  “  to  him  and  his  heirs  for  ever,”  or  vice  verfa,  here  A 
has  an  eftate- tail,  and  a  fee-fimple  expedant  thereon r.  But,  had 
it  been  in  the  premifes  “  to  him  and  his  heirs,”  habendum  “  to 
“  him  for  life,”  the  habendum  would  be  utterly  void 5 ;  for  an 
eftate  of  inheritance  is  veSted  in  him  before  the  habendum  comes, 
and  ffiall  not  afterwards  be  taken  away,  or  devefted,  by  it.  The 
tenenduniy  “  and  to  hold,”  is  now  of  very  little  ufe,  and  is  only 
kept  in  by  cuftom.  It  was  fometimes  formerly  ufed  to  fignify  the 

*  Co.Litt.  225.  T  C0.Litt.21.  2  Roll.  Rep.  19.  23.  Cro. 

*  Ibid.  6.  Jac.  476. 
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tenure,  by  which  the  eftate  granted  was  to  be  holden ;  viz. 
“  tenendum  per  fervitium  milk  are,  in  bnrgagio,  in  liber  0 foe  agio,  &c.” 
But,  all  thefe  being  now  reduced  to  free  and  common  focage, 
the  tenure  is  never  fpecified.  Before  the  ftatute  of  quia  emptores, 
18  Edw.  I.  it  was  alfo  fometimes  ufed  to  denote  the  lord^of  whom 
the  land  fhould  be  holden ;  but  that  ftatute  directing  all  future 
purchafers  to  hold,  not  of  the  immediate  grantor,  but  of  the 
chief  lord  of  the  fee,  this  ufe  of  the  tenendum  hath  been  alfo 
antiquated  3  though  for  a  long  time  after  we  find  it  mentioned 
in  antient  charters,  that  the  tenements  ftiall  be  holden  de  capita - 
Ubus  dominis  feodk :  but,  as  this  exprefted  nothing  more  than  the 
ftatute  had  already  provided  for,  it  gradually  grew  out  of  ufe. 

4.  N  E  x  T  follow  the  terms  or  ftipulations,  if  any,  upon  which 
the  grant  is  made  :  the  firft  of  which  is  the  reddendum  or  refer- 
vation,  whereby  the  grantor  doth  create  or  referve  fome  new  thing 
to  himfelf  out  of  what  he  had  before  granted.  As  ee  rendering 
<(  thereby  yearly  the  fum  of  ten  {killings,  or  a  pepper  corn,  or 
“  two  days  ploughing,  or  the  like0.”  This  render,  reditus,  re¬ 
turn,  or,  rent,  under  the  pure  feodal  fyftem  confifted,  in  chivalry, 
principally  of  military  fervices  ;  in  villenage,  of  the  moft  flavifti 
offices ;  and,  in  focage,  it  ufually  confifts  of  money,  though  it 
mayconfift  of  fervices  ftill,  or  of  any  other  certain  profit".  To 
make  a  reddendum  good,  if  it  be  of  any  thing  newly  created  by 
the  deed,  the  refervation  muft  be  to  the  grantors,  or  fome,  or 
one  of  them,  and  not  to  any  ftranger  to  the  deed1.  But  if  it  be 
of  antient  fervices  or  the  like,  annexed  to  the  land,  then  the 
refervation  may  be  to  the  lord  of  the  feey. 

5.  Another  of  the  terms  upon  which  a  grant  may  be  made 
is  a  condition which  is  a  claufe  of  contingency,  on  the  happen¬ 
ing  of  which  the  eftate  granted  maybe  defeated ;  as  “  provided 
4 e  always,  that  if  the  mortgagor  ftiall  pay  the  mortgagee  500/. 

1  Append,  N°.  I.  Madox.  Formul.  fajfim.  *  Plowd.  13.  8  Rep,  pi. 
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“  upon  fuch  a  day,  the  whole  eftate  granted  fhall  determine;” 
and  the  like2. 

6.  Next  may  follow  the  claufe  of  warranty ;  whereby  the 
grantor  doth,  for  himfelf  and  his  heirs,  warrant  and  fecure  to  the 
grantee  the  eftate  fo  granted3.  By  the  feodal  conftitution,  if  the 
vafal’s  title  to  enjoy  the  feud  was  difputed,  he  might  vouch,  or 
call,  the  lord  or  donor  to  warrant  or  infure  his  gift;  which  if  he 
failed  to  do,  and  the  vafal  was  evicted,  the  lord  was  bound  to 
give  him  another  feud  of  equal  value  in  recompenfe*5.  And  fo, 
by  our  antient  law,  if  before  the  ftatute  of  quia  emptores  a  man 
enfeoffed  another  in  fee,  by  the  feodal  verb  dedi ,  to  hold  of  him¬ 
felf  and  his  heirs  by  certain  fervices ;  the  law  annexed  a  war¬ 
ranty  to  this  grant,  which  bound  the  feoffor  and  his  heirs,  to 
whom  the  fervices  (which  were  the  confideration  and  equivalent 
for  the  gift)  were  originally  ftipulated  to  be  rendered c.  Or  if  a 
man  and  his  anceftors  had  immemorially  holden  land  of  another 
and  his  anceftors  by  the  fervice  of  homage  (which  was  called 
homage  auncejlrel )  this  ,alfo  bound  the  lord  to  warranty51;  the 
homage  being  an  evidence  of  fuch  a  feodal  grant.  And,  upon  a 
fimilar  principle,  in  cafe,  after  a  partition  or  exchange  of  lands 
of  inheritance,  either  party  or  his  heirs  be  evidted  of  his  fhare, 
the  other  and  his  heirs  are  bound  to  warranty6,  becaufe  they 
enjoy  the  equivalent.  And  fo,  even  at  this  day,  upon  a  gift  in 
tail  or  leafe  for  life,  rendering  rent,  -the  donor  or  leftor  and  his 
heirs  (to  whom  the  rent  is  payable)  are  bound  to  warrant  the 
title5.  But  in  a  feoffment  in  fee  by  the  verb  dedi,  fince  the  fta- 
tute  of  quia  emptores ,  the  feoffor  only  is  bound  to  the  implied 
warranty,  and  not  his  heirs g;  becaufe  it  is  a  mere  perfonal  con¬ 
tract  on  the  part  of  the  feoffor,  the  tenure  (and  of  courle  the  an¬ 
tient  fervices)  refulting  back  to  the  fuperior  lord  of  the  fee.  And 
in  other  forms  of  alienation,  gradually  introduced  fince  that  fta- 

51  Append.  N°.  II.  §.  2.  pag.  viii.  d  Litt.  §.  143. 
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tute,  no  warranty  whatfoever  is  implied11;  they  bearing  no  fort 
of  analogy  to  the  original  feodal  donation.  And  therefore  in  fuch 
cafes  it  became  neceffary  to  add  an  exprefs  claufe  of  warranty,  to 
bind  the  grantor  and  his  heirs ;  which  is  a  kind  of  covenant  real, 
and  can  only  be  created  by  the  verb  warrantizo  or  warrant  \ 

These  exprefs  warranties  were  introduced,  even  prior  to  the 
flatute  of  quia  emptores ,  in  order  to  evade  the  flridtnefs  of  the 
feodal  doctrine  of  non-alienation  without  the  con  fen  t  of  the  heir. 
For,  though  he,  at  the  death  of  his  anceftor,  might  have  entered 
on  any  tenements  that  were  aliened  without  his  concurrence,  yet,, 
if  a  claufe  of  warranty  was  added  to  the  anceflor’s  grant,  this 
covenant  defeending  upon  the  heir  infured  the  grantee ;  not  fo' 
much  by  confirming  his  title,  as  by  obliging  fuch  heir  to  yield 
him  a  recompenfe  in  lands  of  equal  value:  the  law,  in  favour  of 
alienations,  fuppoiing  that  no  anceflor  would  wantonly  difinherit 
his  next  of  blood S  and  therefore  prefuming  that  he  had  re¬ 
ceived  a  valuable  conlideration,  either  in  land,  or  in  money  which 
had  purchafed  land,  and  that  this  equivalent  defeended  to  the 
heir  together  with  the  anceftor’s  warranty.  So  that  when  either 
an  anceflor,  being  the  rightful  tenant  of  the  freehold,  conveyed 
the  land  to  a  flranger  and  his  heirs,  or  releafed  the  right  in  fee- 
fimple  to  one  who  was  already  in  poffeflion,  and  fuperadded  a 
warranty  to  his  deed,  it  was  held  that  fuch  warranty  not  only 
bound  the  warrantor  himfelf  to  proteft  and  allure  the  title  of  the 
warrantee,  but  it  alfo  bound  his  heir  :  and  this,  whether  that 
warranty  was  lineal9  or  collateral  to  the  title  of  the  land.  Lineal 
warranty  was  where  the  heir  derived,  or  might  by  poffibility  have 
derived,  his  title  to  the  land  warranted,  either  from  or.  through 
the  anceflor  who  made  the  warranty;  as,  where  a  father,,  or  an 
elder  fon  in  the  life  of  the  father,,  releafed  to  the.  diffeifor  of  ei¬ 
ther  themfelves  or  the  grandfather,  with  warranty,  this  was  lineal, 
to  th,e  younger  fon1.  Collateral  warranty  was  where  the  heir’s 
title  to  the  land  neither  was,  nor  could  have  been,  derived  from 
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the  warranting  anceflor ;  as,  where  a  younger  brother  releafed 
to  his  father’s  dilTeifor,  with  warranty,  this  was  collateral  to  the 
elder  brother  m.  But  where  the  very  conveyance,  to  which  the 
warranty  was  annexed,  immediately  followed  a  diffeifin,  or  ope¬ 
rated  itfelf  as  fuch  (as,  where  a  father  tenant  for  years,  with 
remainder  to  his  fon  in  fee,  aliened  in  fee-fimple  with  warranty) 
this,  being  in  it’s  original  manifeflly  founded  on  the  tort  or  wrong 
of  the  warrantor  himfelf,  was  called  a  warranty  commencing  by 
diffeifin  ;  and,  being  too  palpably  injurious  to  be  fupported,  was 
not  binding  upon  any  heir  of  fuch  tortious  warrantor". 

I  n  both  lineal  and  collateral  warranty,  the  obligation  of  t  he 
heir  (in  cafe  the  warrantee  was  evidled,  to  yield  him  other  lands 
in  their  flead)  was  only  on  condition  that  he  had  other  fuf- 
ficient  lands  by  defcent  from  the  warranting  anceflor  &.  But 
though,  without  affets,  he  was  not  bound  to  infure  the  title  of 
another ,  yet,  in  cafe  of  lineal  warranty,  whether  affets  defcended 
or  not,  the  heir  was  perpetually  barred  from  claiming  the  land 
himfelf',  for,  if  he  could  fucceed  in  fuch  claim,  he  would  then 
gain  aflets  by  defcent  (if  he  had  them  not  before)  and  mud:  fulfil 
the  warranty  of  his  anceflor  :  and  the  fame  rulep  was  with  lefs 
juflice  adopted  alfo  in  refped:  of  collateral  warranties,  which  like- 
wife  (though  no  alfets  defcended)  barred  the  heir  of  the  warrantor 
from  claiming  the  land  by  any  collateral  title ;  upon  the  preemp¬ 
tion  of  law  that  he  might  hereafter  have  affets  by  defcent  either 
from  or  through  the  fame  anceflor.  The  inconvenience  of  this 
latter  branch  of  the  rule  was  felt  very  early,  when  tenants  by  the 
curtefy  took  upon  them  to  aliene  their  lands  with  warranty  ; 
which  collateral  warranty  of  the  father  defcending  upon  his  fon 
(who  was  the  heir  of  both  his  parents)  barred  him  from  claim¬ 
ing  his  maternal  inheritance :  to  remedy  which  the  flatute  of 
Glocefler,  6  Edw.  I.  c.  3.  declared,  that  fuch  warranty  fhould' 
be  no  bar  to  the  fon,  unlefs  affets  defcended  from  the  father.  It 
was  afterwards  attempted  in  50  Edw.  III.  to  make  the  fame  pro- 
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vifton  univerfal,  by  enadling  that  no  collateral  warranty  fhould 
be  a  bar,  unlefs  where  aflets  defeended  from  the  fame  anceftorq; 
but  it  then  proceeded  not  to  effedl.  However,  by  the  ftatute 
1 1  Hen.  VII.  c.  20.  notwithftanding  anyalienation  with  warranty 
by  tenant  in  dower,  the  heir  of  the  hufband  is  not  barred,  though 
he  be  alfo  heir  to  the  wife.  And  by  ftatute  4  6c  5  Ann.  c.  16. 
all  warranties  by  any  tenant  for  life  fhall  be  void  againft  thofe  in 
remainder  or  reverfion;  and  all  collateral  warranties  by  any  an- 
ceftor  who  has  no  eftate  of  inheritance  in  pofleflion  fhall  be  void 
againft  his  heir.  By  the  wording  of  which  laft  ftatute  it  fhould 
ieem,  that  the  legiflature  meant  to  allow,  that  the  collateral  war¬ 
ranty  of  tenant  in  tail,  defeending  (though  without  aftets)  upon 
a  remainder-man  or  reverfioner,  fhould  ftill  bar  the  remainder  or 
reverfion.  For  though  the  judges,  in  expounding  the  ftatute  de 
donis,  held  that,  by  analogy  to  the  ftatute  of  Glocefter,  a  lineal 
warranty  by  the  tenant  in  tail  without  aftets  fhould  not  bar  the 
iftue  in  tail,  yet  they  held  fuch  warranty  with  aftets  to  be  a  fuf- 
ficientbar*:  which  was  therefore  formerly  mentioned8 as  one  of 
the  ways  whereby  an  eftate-tail  might  be  deftroyed  ;  it  being  in¬ 
deed  nothing  more  in  eftefr,  than  exchanging  the  lands  entailed 
for  others  of  equal  value.  They  alfo  held  that  collateral  warranty 
was  not  within  the  ftatute  de  donis ;  as  that  adl  was  principally 
intended  to  prevent  the  tenant  in  tail  from  diftnheriting  his  own 
iftue :  and  therefore  collateral  warranty  (though  without  aftets) 
was  allowed  to  be,  as  at  common  law,  a  fufftcient  bar  of  the 
eftate  tail  and  all  remainders  and  reverftons  expedtant  thereon*. 
And  fo  it  ftill  continues  to  be,  notwithftanding  the  ftatute  of 
queen  Anne,  if  made  by  tenant  in  tail  in  pofteftion :  who  there¬ 
fore  may  now,  without  the  forms  of  a  fine  or  recovery,  in  fome 
cafes  make  a  good  conveyance  in  fee-ftmple,  by  fuperadding  a 
warranty  to  his  grant;  which,  if  accompanied  with  aflets,  bars 
his  own  iftue,  and  without  them  bars  fuch  of  his  heirs  as  may  be 
in  remainder  or  reverfion. 

1  Co.  Litt.  373.  s  pag.  1 1-6. 
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7.  After  warranty  ufually  follow  covenants,  or  conven- 
tions;  which  are  claufes  of  agreement  contained  in  a  deed, 
whereby  either  party  may  ftipulate  for  the  truth  of  certain  fa€ts, 
or  may  bind  himfelf  to  perform,  or  give,  fomething  to  the  other. 
Thus  the  grantor  may  covenant  that  he  hath  a  right  to  convey ; 
or  for  the  grantee’s  quiet  enjoyment;  or  the  like:  the  grantee 
may  covenant  to  pay  his  rent,  to  repair  the  premifes,  &c. u.  If 
the  covenantor  covenants  for  himfelf  and  his  heirs ,  it  is  then  a 
covenant  real,  and  defcends  upon  the  heirs  ;  who  are  bound  to 
perform  it,  provided  they  have  adets  by  defcent,  but  not  other- 
wife  :  if  he  covenants  alfo  for  his  executors  and  adminifirators,  his 
perfonal  affets,  as  well  as  his  real,  are  likewife  pledged  for  the 
performance  of  the  covenant;  which  makes  fuch  covenant  a  bet¬ 
ter  fecurity  than  any  warranty,  and  it  has  therefore  in  modern 
pra&ice  totally  luperfeded  the  other. 

8.  Lastly,  comes  the  conclufion ,  which  mentions  the  exe¬ 
cution  and  date  of  the  deed,  or  the  time  of  it’s  being  given  or 
executed,  either  expreflly,  or  by  reference  to  fome  day  and  year 
before-mentioned  w.  Not  but  a  deed  is  good,  although  it  mention 
no  date;  or  hath  a  falfe  date;  or  even  if  it  hath  an  impoffible 
date,  as  the  thirtieth  of  February;  provided  the  real  day  of  it’s 
being  dated  or  given,  that  is,  delivered,  can  be  proved*. 

I  proceed  now  to  the  fifth  requifite  for  making  a  good  deed; 
the  reading  of  it.  This  is  necelfary,  wherever  any  of  the  parties 
defire  it;  and,  if  it  be  not  done  on  his  requeft,  the  deed  is  void 
as  to  him.  If  he  can,  he  Ihould  read  it  himfelf:  if  he  be  blind 
or  illiterate,  another  mull  read  it  to  him.  If  it  be  read  falfely, 
it  will  be  void;  at  leaft  for  fo  much  as  is  mifrecited:  unlefs  it 
be  agreed  by  collufion  that  the  deed  fhall  be  read  falfe,  on  pur- 
pofe  to  make  it  void ;  for  in  fuch  cafe  it  fhall  bind  the  fraudulent 
party y. 

u  Append.  N°.  II.  §.  2.  pag.  viii.  *  Co.  Litt.  46.  Dyer.  28. 

*  Ibid*  pag  xii.  y  2  Rep.  3.  9.  11  Rep.  27. 
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Sixthly,  it  is  requifite  that  the  party,  whofe  deed  it  is, 
fhould  fealy  and  in  moil  cafes  I  apprehend  fhould Jign  it  alfo.  The 
ufe  of  feals,  as  a  mark  of  authenticity  to  letters  and  other  inftru- 
ments  in  writing,  is  extremely  antient.  We  read  of  it  among 
the  Jews  and  Perfians  in  the  earlieft  and  moll  facred  records  of 
hiftory  *.  And  in  the  book  of  Jeremiah  there  is  a  very  remarkable 
inftance,  not  only  of  an  atteftation  by  feal,  but  alfo  of  the  other 
ufual  formalities  attending  a  Jewifh  purchafe\  In  the  civil  law 
alfo b,  feals  were  the  evidence  of  truth  ;  and  were  required,  on  the 
part  of  the  witnefies  at  leaft,  at  the  atteftation  of  every  teftainent. 
But  in  the  times  of  our  Saxon  anceftors,  they  were  not  much  in 
ufe  here.  For  though  fir  Edward  Coke  c  relies  on  an  inftance  of 
king  Edwyn’s  making  ufe  of  a  feal  about  an  hundred  years  before 
the  conqueft,  yet  it  does  not  follow  that  this  was  the  ufage  among 
the  whole  nation  :  and  perhaps  the  charter  he  mentions  may  be 
of  doubtful  authority,  from  this  very  circumftance,  of  being  feal- 
ed ;  fince  we  are  allured  by  all  our  antient  hiftorians,  that  fealing 
was  not  then  in  common  ufe.  The  method  of  the  Saxons  was  for 
fuch  as  could  write  to  fubferibe  their  names,  and,  whether  they 
could  write  or  not,  to  affix  the  fign  of  the  crofs  :  which  cuftom 
our  illiterate  vulgar  do,  for  the  moft  part,  to  this  day  keep  up; 
by  figning  a  crofs  for  their  mark,  when  unable  to  write  their 
names.  And  indeed  this  inability  to  write,  and  therefore  making 
a  crofs  in  it’s  ftead,  is  honeftly  avowed  by  Caedwalla,  a  Saxon 
king,  at  the  end  of  one  of  his  charters d.  In  like  manner,  and 
for  the  fame  unfurmountable  reafon,  the  Normans,  a  brave  but 

1  1  Kings,  c.  21.  Daniel,  c .6.  Ellher.  b  Injl.  2.  10.  2^  j. 
c.  8.  c  1  Inft.  7. 

3  “  And  I  bought  the  field  of  Hanameel,  d  “  Propria  manu  fro  ignorantia  literarum 
“  and  weighed  him  the  money,  even  feven-  “ Jtgnum  fanZlne  crucit  exfrejjt  tt  fubjeripji '.** 
“teen  fhekels  of  filver.  And  I  fubferibed  Seld.  Jan.  Angl .  1.  1.  §.  42.  And  this  (ac- 
“  the  evidence,  and  fealedit,  and  took  wit-  cording  to  Procopius)  the  emperor  Juftin  in 
“  nefles,  and  weighed  him  the  money  in  the  the  eaft,  and  Theodoric  king  of  the  Goths 
“  ballances.  And  I  took  the  evidence  of  in  Italy,  had  before  authorized  by  their  ex- 
“  the  purchafe,  both  that  which  was  fealed  ample,  on  account  of  their  inability  to 
“  according  to  the  law  and  cuftom,  and  write. 

alfo  that  which  was  open.”  c  32. 
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illiterate  nation,  at  their  firft  fettlement  in  France,  ufed  the  prac¬ 
tice  of  fealing  only,  without  writing  their  names  :  which  cuftom 
continued,  when  learning  made  it’s  way  among  them,  though 
the  reafon  for  doing  it  had  ceafed  ;  and  hence  the  charter  of  Ed¬ 
ward  the  confelfor  to  Weftminfter  abbey,  himfelf  being  brought 
up  in  Normandy,  was  witneffed  only  by  his  feal,  and  is  generally 
thought  to  be  the  oldeft  fealed  charter  of  any  authenticity  in 
England6.  At  the  conqueft,  the  Norman  lords  brought  over 
into  this  kingdom  their  own  fafhions  ;  and  introduced  waxen  feals 
only,  inftead  of  the  Englifh  method  of  writing  their  names,  and 
figning  with  the  fign  of  the  crofs f.  The  impreflions  of  thefe 
feals  were  fometimes  a  knight  on  horfeback,  fometimes  other 
devifes  :  but  coats  of  arms  were  not  introduced  into  feals,  nor 
indeed  into  any  other  ufe,  till  about  the  reign  of  Richard  the 
firft,  who  brought  them  from  the  croifade  in  the  holy  land  j 
where  they  were  firft  invented  and  painted  on  the  fhields  of  the 
knights,  to  diftinguifh  the  variety  of  perfons  of  every  chriftian 
nation  who  reforted  thither,  and  who  could  not,  when  clad  in 
complete  Reel,  be  otherwife  known  or  afcertained. 

This  neglecfl  of  figning,  and  refting  only  upon  the  authen¬ 
ticity  of  feals,  remained  very  long  among  us ;  for  it  was  held  in 
all  our  books  that  fealing  alone  was  fufficient  to  authenticate  a 
deed  :  and  fo  the  common  form  of  attefting  deeds,  —  “  fealed 
and  delivered,”  continues  to  this  day  ;  notwithftanding  the  fta- 
tute  29  Car.  II.  c.  3.  before-mentioned  revives  the  Saxon  cuf¬ 
tom,  and  exprefily  diredts  the  figning,  in  all  grants  of  lands,  and 
many  other  fpecies  of  deeds,  in  which  therefore  figning  feems 
to  be  now  as  necefifary  as  fealing,  though  it  hath  been  fometimes 
held,  that  the  one  includes  the  other  B. 

A  seventh  requifite  to  a  good  deed  is  that  it  be  delivered , 
by  the  party  himfelf  or  his  certain  attorney  :  which  therefore  is 

c  Lamb.  Archeion.  51.  “Jam  Mutant,  tnodumque  fcribcr.di  Anglicum 

f  “  Normanni  chirographorum  confeR'tonem ,  “  rejtctuntA  Infill]  h. 

cum  crucibus  aureis ,  aliifque  ftgnaculis  facris,  E  3  Lev,  1.  Stra.  7^4* 

“  in  Anglia  Jirmari  folitam ,  in  caeram  impref- 
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alfo  expreffed  in  the  atteftation ;  “  fealed  and  delivered."  A  deed 
takes  efFed;  only  from  this  tradition  or  delivery •,  for,  if  the  date 
be  falfe  or  impoflible,  the  delivery  afcertains  the  time  of  it.  And 
if  another  perfon  feals  the  deed,  yet  if  the  party  delivers  it  him- 
felf,  he  thereby  adopts  the  fealing  h,  and  by  a  parity  of  reafon  the 
figning  alfo,  and  makes  them  both  his  own.  A  delivery  may 
be  either  abfolute,  that  is,  to  the  party  or  grantee  himfelf ;  or  to 
a  third  perfon,  to  hold  till  fome  conditions  be  performed  on  the 
part  of  the  grantee  :  in  which  lad:  cafe  it  is  not  delivered  as  a 
deed,  but  as  an  efcrow ,  that  is,  a  fcrowl  or  writing,  which  is 
not  to  take  effed  as  a  deed  till  the  conditions  be  performed  ;  and 
then  it  is  a  deed  to  all  intents  and  purpofes l. 

The  loft  requifite  to  the  validity  of  a  deed  is  the  atteftation ,  or 
execution  of  it  in  the  prefence  of  witnefjes :  though  this  is  neceffary, 
rather  for  preferving  the  evidence,  than  forconftituting  theeffence, 
of  the  deed.  Our  modern  deeds  are  in  reality  nothing  more  than 
an  improvement  or  amplification  of  the  brevia  teftata  mentioned 
by  the  feodal  writers k  j  which  were  written  memorandums,  intro¬ 
duced  to  perpetuate  the  tenor  of  the  conveyance  and  inveftiture, 
when  grants  by  parol  only  became  the  foundation  of  frequent  dis¬ 
pute  and  uncertainty.  To  this  end  they  regiftered  in  the  deed  the 
perfons  who  attended  as  witnefies,  which  was  formerly  done 
without  their  figning  their  names,  (that  not  being  always  in  their 
power)  but  they  only  heard  the  deed  read ;  and  then  the  clerk 
or  fcribe  added  their  names,  in  a  fort  of  memorandum  $  thus ; 
“  hijs  teftibus ,  fohanne  Moore,  Jacobo  Smith,  et  aliis  ad  hanc  rem 
“  convocatis1.”  This,  like  all  other  folemn  tranfadions,  was  ori¬ 
ginally  done  only  coram  paribus  m,  and  frequently  when  aflembled 
in  the  court  baron,  hundred,  or  county  court ;  which  was  then 
expreffed  in  the  atteftation,  tefte  comitatu,  hnndredo,  &c  n.  After¬ 
wards  the  atteftation  of  other  witnefies  was  allowed,  the  trial  in 

h  Perk.  §.  130.  m  Feud.  1.  2.  /.  32. 

*  Co.  Litt.  36.  71  Spelm.  Glojf.  2 28.  Madox.  Formal. 

k  Feud.  /.  1. 1,  4*  n°.  221.  322.  660. 

1  Co.  Litt.  7. 
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cafe  of  a  difpute  being  ftill  reierved  to  the  pares  ;  with  whom  the 
witnefles  (if  more  than  one)  were  aflociated,  and  joined  in  the 
verdid0:  till  that  alfo  was  abrogated  by  the  ftatute  of  York, 
12  Edw.  II.  ft.  i.  c.  2.  And  in  this  manner,  with  fome  fuch 
claufe  of  bijs  tejhbus ,  are  all  old  deeds  and  charters,  particularly 
magna  carta>  witnefled.  And,  in  the  time  of  fir  Edward  Coke, 
creations  of  nobility  were  ftill  witnefled  in  the  fame  manner p. 
But  in  the  king’s  common  charters,  writs,  or  letters  patent,  the 
ftile  is  now  altered  :  for,  at  prefen  t,  the  king  is  his  own  witnefs, 
and  attefts  his  letters  patent  thus ;  “  tejie  meipfo ,  witnefs  ourfelf 
“  at  Weftminfter,  &c:”  a  form  which  was  introduced  by  Richard 
the  <irftq,  but  not  commonly  ufed  till  about  the  beginning  of  the 
fifteenth  century  ;  nor  the  claufe  of  bijs  tejiibus  intirely  difeonti- 
nued  till  the  reign  of  Henry  the  eighth r :  which  was  alfo  the 
aera  of  difeontinuing  it  in  the  deeds  of  fubjeds,  learning  being 
then  revived,  and  the  faculty  of  writing  more  general :  and  there¬ 
fore  ever  flnee  that  time  the  witnefles  have  fubferibed  their  at- 
teftation,  either  at  the  bottom,  or  on  the  back,  of  the  deed s. 

III.  W  e  are  next  to  conftder,  how  a  deed  may  be  avoidedy  or 
rendered  of  no  effed.  And  from  what  has  been  before  laid  down 
it  will  follow,  that  if  a  deed  wants  any  of  the  eflential  re- 
quifites  before-mentioned  $  either,  i.  Proper  parties,  and  a  pro¬ 
per  fubjed  matter :  2.  A  good  and  fufRcient  conflderation  : 
3.  Writing,  on  paper  or  parchment,  duly  ftamped  :  4.  Sufficient 
and  legal  words,  properly  difpofed  :  5.  Reading,  if  defired,  be¬ 
fore  the  execution  :  6.  Sealing  *  and,  by  the  ftatute,  in  many 
cafes  figning  alfo  :  or,  7.  Delivery  :  it  is  a  void  deed  ab  initio . 
It  may  alfo  be  avoided  by  matter  ex  poji  fatto :  as,  1 .  By  rafure, 
interlining,  or  other  alteration  in  any  material  part  5  unlefs  a 
memorandum  be  made  thereof  at  the  time  of  the  execution  and 
atteftation*.  2.  By  breaking  off,  or  defacing,  thefeal0.  3.  By 

*  Co.  Litt.  6.'j  *  2  Infl.  78. 

»  2  Inft.  77.  *  11  Rep.  27. 

*  Madox.  Form!,  n*.  515,  ■  5  Rep.  23. 

*  Ibid ,  DifTert,  fol.  32.. 
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delivering  it  up  to  be  cancelled  that  is  to  have  lines  drawn  over 
it,  in  the  form  of  lattice  work  or  cancelli ;  though  the  phrafe  is 
now  ufed  figuratively  for  any  manner  of  obliteration  or  defacing 
it.  4.  By  the  difagreement  of  fuch,  whofe  concurrence  is  ne- 
cefiary,  in  order  for  the  deed  to  ftand  :  as,  the  huffiand,  where 
a  feme  covert  is  concerned ;  an  infant,  or  perfon  under  durefs, 
when  thofe  difficulties  are  removed  ;  and  the  like.  6.  By  the 
judgment  or  decree  of  a  court  of  judicature.  This  was  antiently 
the  province  of  the  court  of  ftar-chamber,  and  now  of  the  chan¬ 
cery  :  when  it  appears  that  the  deed  was  obtained  by  fraud, 
force,  or  other  foul  practice  or  is  proved  to  be  an  abfolute  for¬ 
gery  w.  In  any  of  thefe  cafes  the  deed  may  be  voided,  either  in 
part  or  totally,  according  as  the  caufe  of  avoidance  is  more  or  lefs 
extenfive. 

And,  having  thus  explained  the  general  nature  of  deeds,  we 
are  next  to  confider  their  feveral  fpecies,  together  with  their  re- 
fpe&ive  incidents.  And  herein  I  ffiall  only  examine  the  particu¬ 
lars  of  thofe,  which,  from  long  practice  and  experience  of  their 
efficacy,  are  generally  ufed  in  the  alienation  of  real  eftates  :  for 
it  would  be  tedious,  nay  infinite,  to  defcant  upon  all  the  feveral 
inftruments  made  ufe  of  in  perfotial  concerns,  but  which  fall  un¬ 
der  our  general  definition  of  a  deed ;  that  is,  a  writing  fealed 
and  delivered,  The  former,  being  principally  fuch  as  ferve  to 
convey  the  property  of  lands  and  tenements  from  man  to  man, 
are  commonly  denominated  conveyances :  which  are  either  con¬ 
veyances  at  common  law,  or  fuch  as  receive  their  force  and  efficacy 
by  virtue  of  the  Jlatute  of  tifes. 

I.  Of  conveyances  by  the  common  law,  fome  may  be  called 
original ,  or  primary  conveyances ;  which  are  thofe  by  means 
whereof  the  benefit  or  eftate  is  created  or  firft  arifes  :  others  are 
derivative  or  fecondary ;  whereby  the  benefit  or  eftate,  originally/ 
created,  is  enlarged,  reft  rained,  transferred,  or  extinguifhed.. 

w  Toth.  num9.  24.  iVern.  348. 
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Original  conveyances  are  the  following  ;  i.  Feoffment ; 
2.  Gifts  3.  Grant;  4.  Leafe ;  5.  Exchange;  6.  Partition  : 
derivative  are,  7.  Releafe;  8.  Confirmation;  9.  Surrender; 
10.  Alignment;  11.  Defeazance. 


1.  A  feoffment  >  feoff  amentum,  is  a  fubftantive  derived  from 
the  verb,  to  enfeoff,  feoffare  or  infeudare ,  to  give  one  a  feud ; 
and  therefore  feoffment  is  properly  donatio  feudi \  It  is  the  mod: 
antient  method  of  conveyance,  the  mofl  folemn  and  public,  and 
therefore  the  mod  eafily  remembered  and  proved.  And  it  may 
properly  be  defined,  the  gift  of  any  corporeal  hereditament  to 
another.  He  that  fo  gives,  or  enfeoffs,  is  called  the  feoffor ;  and 
the  perfon  enfeoffed  is  denominated  the  feoffee . 


This  is  plainly  derived  from,  or  is  indeed  itfelf  the  very 
mode  of  the  antient  feodal  donation  ;  for  though  it  may  be  per¬ 
formed  by  the  word  “  enfeoff”  or  “  grant,”  yet  the  apteft  word 
of  feoffment  is  “  do  or  dediy And  it  is  ftill  dire&ed  and  go¬ 
verned  by  the  fame  feodal  rules ;  infomuch  that  the  principal 
rule  relating  to  the  extent  and  effect  of  a  feodal  grant,  « tenor  eft 
“  qni  legem  dat  fendo ,”  is  in  other  words  become  the  maxim  of 
our  law  with  relation  to  feoffments,  ((  modus  legem  dat  donationi z.” 
And  therefore  as  in  pure  feodal  donations  the  lord,  from  whom 
the  feud  moved,  muff  expreflly  limit  and  declare  the  continuance 
or  quantity  of  eflate  he  meant  to  confer,  “  ne  quis  plus  donaffe 
<< praefumatur,  qnam  in  donatione  exprefferit a ;”  fo,  if  one  grants 
by  feoffment  lands  or  tenements  to  another,  and  limits  or  ex- 
preffes  no  eftate,  the  grantee  (due  ceremonies  of  law  being  per¬ 
formed)  hath  barely  an  eftate  for  life  b.  For,  as  the  perfonal 
abilities  of  the  feoffee  were  originally  prefumed  to  be  the  imme¬ 
diate  or  principal  inducements  to  the  feoffment,  the  feoffee’s 
eftate  ought  to  be  confined  to  his  perfon,  and  fubfift  only  for  his 


*  Co.  Litt.  9. 
y  Ibid . 

z  Wright.  21. 
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life  y  unlefs  the  feoffor,  by  exprefs  provifion  in  the  creation  and 
conftitution  of  the  eftate,  hath  given  it  a  longer  continuance. 
Thefe  exprefs  provifions  are  indeed  generally  made;  for  this  was 
for  ages  the  only  conveyance,  whereby  our  anceftors  were  wont  to 
create  an  eftate  in  fee-fimplec,  by  giving  the  land  to  the  feoffee, 
to  hold  to  him  and  his  heirs  for  ever ;  though  it  ferves  equally 
well  to  convey  any  other  eftate  of  freehold d. 

But  by  the  mere  words  of  the  deed  the  feoffment  is  by  no 
means  perfected.  There  remains  a  very  material  ceremony  to  be 
performed,  called  livery  of  feifin  ;  without  which  the  feoffee  has 
but  a  mere  eftate  at  wille.  This  livery  of  feifin  is  no  other  than 
the  pure  feodal  inveftiture,  or  delivery  of  corporal  poffeflion  of 
the  land  or  tenement ;  which  was  held  abfolutely  neceffary  to 
complete  the  donation.  “  Nam  feudum  fine  invefitura  nullo  modo 
“  conjlitui  potuit  f:”  and  an  eftate  was  then  only  perfect,  when, 
as  Fleta  expreffes  it  in  our  law,  “ft  juris  et  feifnae  conjundlio g.”" 

Investitures,  in  their  original  rife,  were  probably  in¬ 
tended  to  demonftrate  in  conquered  countries  the  adual  poffef- 
fion  of  the  lord ;  and  that  he  did  not  grant  a  bare  litigious  right, 
which  the  foldier  was  ill  qualified  to  profecute,  but  a  peaceable 
and  firm  poffeffion.  And,  at  a  time  when  writing  was  feldom 
pra&ifed,  a  mere  oral  gift,  at  a  diftance  from  the  fpot  that  was 
given,  was  not  likely  to  be  either  long  or  accurately  retained  in 
the  memory  of  by-ftanders,  who  were  very  little  interefted  in 
the  grant.  Afterwards  they  were  retained  as  a  public  and  noto¬ 
rious  a<5t,  that  the  country  might  take  notice  of  and  teftify  the 
transfer  of  the  eftate ;  and  that  fuch  as  claimed  title  by  other 
means  might  know  againft  whom  to  bring  their  a&ions. 

In  all  well-governed  nations,  fome  notoriety  of  this  kind  has 
been  ever  held  requifite,  in  order  to  acquire  and  afcertain  the 

c  See  Appendix.  N\  I.  f  Wright.  37. 

d  Co.  Litt.  9.  ®  /.  3.  c.  15.  §.  3. 

e  Litt.  §.  66. 
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property  of  lands.  In  the  Roman  law  plenum  dominium  was  not 
laid  to  fubflft,  unlefs  where  a  man  hath  both  the  right,  and  the 
corporal  pojfefjion ;  which  pofleflion  could  not  be  acquired  with¬ 
out  both  an  adual  intention  to  poflefs,  and  an  actual  feifm,  or 
entry  into  the  premifes,  or  part  of  them  in  the  name  of  the 
whole  h.  And  even  in  eccleftaftical  promotions,  where  the  free¬ 
hold  pafles  to  the  perfon  promoted,  corporal  pofleflion  is  requi¬ 
red  at  this  day,  to  veil  the  property  completely  in  the  new  pro¬ 
prietor  ;  who,  according  to  the  diftindion  of  the  canonifts l,  ac¬ 
quires  the  jus  ad  rem,  or  inchoate  and  imperfed  right,  by  nomi¬ 
nation  and  inftitution  ;  but  not  the  jus  in  rey  or  complete  and 
full  right,  unlefs  by  corporal  pofleflion.  Therefore  in  dignities 
pofleflion  is  given  by  inftallment ;  in  redories  and  vicarages  by 
indudion,  without  which  no  temporal  rights  accrue  to  the  mi- 
nifter,  though  every  ecclefiaftical  power  is  veiled  in  him  by  in¬ 
ftitution.  So  alfo  even  in  defeents  of  lands,  by  our  law,  which 
are  caft  on  the  heir  by  ad  of  the  law  itfelf,  the  heir  has  not  ple¬ 
num  dominium ,  or  full  and  complete  ownership,  till  he  has  made 
an  adual  corporal  entry  into  the  lands :  for  if  he  dies  before  eyitry 
made,  his  heir  fhall  not  be  intitled  to  take  the  pofleflion,  but  the 
heir  of  the  perfon  who  was  laft  adually  feifed  k.  It  is  not  there¬ 
fore  only  a  mere  right  to  enter,  but  the  adual  entry,  that  makes 
a  man  complete  owner ;  fo  as  to  tranfmit  the  inheritance  to  his 
own  heirs  :  non  jus,  fed feifma ,  facit ftipitem  \ 


Yet,  the  corporal  tradition  of  lands  being  fometimes  incon¬ 
venient,  a  fymbolical  delivery  of  pofleflion  was  in  many  cafes 
antiently  allowed  ;  by  transferring  fomething  near  at  hand,  in  the 
prefence  of  credible  witnefles,  which  by  agreement  fliould  ferve 
to  reprefent  the  very  thing  deflgned  to  be  conveyed ;  and  an  oc- 


K  Nam  apifeimur  poffeJJionem  cor  pore  et  am¬ 
mo  :  neque  per  Je  corpare  ;  neque  per  fe  anhno. 
Non  autem  ita  accipiendum  eji,  ut  qui  fundum 
poffidere  njelit,  ornnes  glebas  eircumambulet ;  fed 
fufficit  quatnlibet  partem  ejus  fundi  introire. 
(Ff  41,  2.  3.)  And  again  :  traditionibus  do- 


minia  rerum ,  non  nudis  paSlis ,  transferuntur. 
{Cod.  2.  3.  20.) 

‘  Decretal.  /.  3.  /.  4.  c.  40. 
k  See  pag.  209.  227,  228. 

1  Flet.  /.  6.  c .  2.  §.  2. 
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cupancy  of  this  fign  or  fymbol  was  permitted  as  equivalent  to 
occupancy  of  the  land  itfelf.  Among  the  Jews  we  find  the  evi¬ 
dence  of  a  purchafe  thus  defined  in  the  book  of  Ruth m:  “  now 
“  this  was  the  manner  in  former  time  in  Ifrael,  concerning  re- 
“  deeming  and  concerning  changing,  for  to  confirm  all  things: 
“  a  man  plucked  off  his  fhoe,  and  gave  it  to  his  neighbour  ;  and 
“  this  was  a  teflimony  in  Ifrael.”  Among  the  antient  Goths  and 
Swedes,  contra&s  for  the  fale  of  lands  were  made  in  the  prefence 
of  witneffes,  who  extended  the  cloak  of  the  buyer,  while  the 
feller  caff  a  clod  of  the  land  into  it,  in  order  to  give  poifelfion ; 
and  a  ftaff  or  wand  was  alfo  delivered  from  the  vendor  to  the 
vendee,  which  paffed  through  the  hands  of  the  witnelfes".  With 
our  Saxon  anceftors  the  delivery  of  a  turf  was  a  neceilary  folem- 
nity,  toeffablifh  the  conveyance  of  lands0.  And,  to  this  day,  the 
conveyance  of  our  copyhold  effates  is  ufually  made  from  the  fel¬ 
ler  to  the  lord  or  his  fteward  by  delivery  of  a  rod  or  verge,  and 
then  from  the  lord  to  the  purchafor  by  re-delivery  of  the  fame, 
in  the  prefence  of  a  jury  of  tenants. 

Conveyances  in  writing  were  the  laft  and  moft  refined 
improvement.  The  mere  delivery  of  poffeffion,  either  a<flual  or 
fymbolical,  depending  on  the  ocular  teffimony  and  remembrance 
of  the  witneffes,  was  liable  to  be  forgotten  or  mifreprefented, 
and  became  frequently  incapable  of  proof.  Befides,  the  new  oc- 
cafions  and  neceffities,  introduced  by  the  advancement  of  com¬ 
merce,  required  means  to  be  devifed  of  charging  and  incumber¬ 
ing  effates,  and  of  making  them  liable  to  a  multitude  of  condi¬ 
tions  and  minute  defignations  for  the  purpofes  of  raifing  money, 
without  an  abfolute  fale  of  the  land;  and  fometimes  the  like  pro¬ 
ceedings  were  found  ufeful  in  order  to  make  a  decent  and  com¬ 
petent  provifion  for  the  numerous  branches  of  a  family,  and  for 
other  domeftic  views.  None  of  which  could  be  effected  by  a 
mere,  fimple,  corporal  transfer  of  the  foil  from  one  man  to  an¬ 
other,  which  was  principally  calculated  for  conveying  an  abfolute 


m  ch.  4.  v.  7. 

B  Stiernhook.  de  jure  Sueon.  U  2,  e,  4. 
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unlimited  dominion.  Written  deeds  were  therefore  introduced, 
in  order  to  fpecify  and  perpetuate  the  peculiar  purpofes  of  the 
party  who  conveyed  :  yet  ftill,  for  a  very  long  feries  of  years, 
they  were  never  made  ufe  of,  but  in  company  with  the  more  an- 
tient  and  notorious  method  of  transfer,  by  delivery  of  corporal 
pofleflion. 

Livery  of  feifin,  by  the  common  law,  is  neceflary  to  be 
made  upon  every  grant  of  an  eftate  of  freehold  in  hereditaments 
corporeal,  whether  of  inheritance  or  for  life  only.  In  heredita¬ 
ments  incorporeal  it  is  impofiible  to  be  made;  for  they  are  not 
the  objedt  of  the  fenfes  :  and  in  leafes  for  years,  or  other  chattel 
interefts,  it  is  not  neceflary.  In  leafes  for  years  indeed  an  adtual 
entry  is  neceflary,  to  veft  the  eftate  in  the  leflee  :  for  the  bare 
leafe  gives  him  only  a  right  to  enter,  which  is  called  his  intereft 
in  the  term,  or  intereffe  termini ;  and,  when  he  enters  in  purfuance 
of  that  right,  he  is  then  and  not  before  in  pofleflion  of  his  term, 
and  complete  tenant  for  yearsp.  This  entry  by  the  tenant  him- 
felf  ferves  the  purpofe  of  notoriety,  as  well  as  livery  of  feifln 
from  the  grantor  could  have  done ;  which  it  would  have  been 
improper  to  have  given  in  this  cafe,  becaufe  that  folemnity  is 
appropriated  to  the  conveyance  of  a  freehold.  And  this  is  one 
reafon  why  freeholds  cannot  be  made  to  commence  in  futuro>  be¬ 
caufe  they  cannot  be  made  but  by  livery  of  feifin  ;  which  livery, 
being  an  adtual  manual  tradition  of  the  land,  muft  take  eftedt  in 
praefenti,  or  not  at  all q. 

O  n  the  creation  of  &  freehold  remainder,  at  one  and  the  fame 
time  with  a  particular  eftate  for  years,  we  have  before  feen  that 
at  the  common  law  livery  muft  be  made  to  the  particular  tenant r. 
But  if  fuch  a  remainder  be  created  afterwards,  expedlant  on  a 
leafe  for  years  now  in  being,  the  livery  muft  not  be  made  to  the 
leflee  for  years,  for  then  it  operates  nothing ;  “  nam  quod femel 
“  meum  ejlf  amplius  meum  ejfe  non  potejl s;”  but  it  muft  be  made 


p  Co.  Litt.  46. 
1  See  pag.  165. 
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to  the  remainder-man  himfelf,  by  confent  of  the  lelfee  for  years : 
for  without  his  confent  no  livery  of  the  polfeftion  can  be  given1; 
partly  becaufe  fuch  forcible  livery  would  be  an  ejedtment  of  the 
tenant  from  his  term,  and  partly  for  the  reafons  before  givenu  for 
introducing  the  dodtrine  of  attornments. 

Livery  of  feifin  is  either  in  deed ,  or  in  law.  Livery  in  deed 
is  thus  performed.  The  feoffor,  leffor,  or  his  attorney,  together 
with  the  feoffee,  leffee,  or  his  attorney,  (for  this  may  as  effectually 
be  done  by  deputy  or  attorney,  as  by  the  principals  themlelves  in 
perfon)  come  to  the  land,  or  to  the  houfe ;  and  there,  in  the  pre¬ 
fence  of  witneffes,  declare  the  contents  of  the  feoffment  or  leafe> 
on  which  livery  is  to  be  made.  And  then  the  feoffor,  if  it  be  of 
land,  doth  deliver  to  the  feoffee,  all  other  perfons  being  out  of 
the  ground,  a  clod  or  turf,  or  a  twig  or  bough  there  growing, 
with  words  to  this  effedt.  (i  I  deliver  thefe  to  you  in  the  name 
“  of  feifin  of  all  the  lands  and  tenements  contained  in  this  deed.” 
But,  if  it  be  of  a  houfe,  the  feoffor  muff  take  the  ring,  or  latch 
of  the  door,  the  houfe  being  quite  empty,  and  deliver  it  to  the 
feoffee  in  the  fame  form ;  and  then  the  feoffee  muff  enter  alone, 
and  fhut  to  the  door,  and  then  open  it,  and  let  in  the  others  w. 
If  the  conveyance  or  feoffment  be  of  divers  lands,  lying  fcattered 
in  one  and  the  fame  county,  then  in  the  feoffor’s  poffefiion,  livery 
of  feifin  of  any  parcel,  in  the  name  of  the  reft,  fufficeth  for  all*; 
but,  if  they  be  in  feveral  counties,  there  muft  be  as  many  liveries 
as  there  are  counties.  For,  if  the  title  to  thefe  lands  comes  to  be 
difputed,  there  muft  be  as  many  trials  as  there  are  counties,  and 
the  jury  of  one  county  are  no  judges  of  the  notoriety  of  a  fadt 
in  another.  Befides,  antiently  this  feifin  was  obliged  to  be  deli¬ 
vered  coram  paribus  de  vicineto,  before  the  peers  or  freeholders 
of  the  neighbourhood,  who  attefted  fuch  delivery  in  the  body  or 
on  the  back  of  the  deed  ;  according  to  the  rule  of  the  feodal 
lawy,  pares  debent  interejfe  invejliturae  feudi ,  et  non  alii:  for  which. 

*  Co.  Litt.  4S.  x  Litt.  §.414. 

"  pag.  288.  y  Feiid.L  z,  t.  58. 
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this  reafon  is  expreftly  given;  becaufe  the  peers  or  vafals  of  the 
lord,  being  bound  by  their  oath  of  fealty,  will  take  care  that  no 
fraud  be  committed  to  his  prejudice,  which  Grangers  might  be 
apt  to  connive  at.  And  though,  afterwards,  the  ocular  attefta- 
tion  of  the  pares  was  held  unneceffary,  and  livery  might  be  made 
before  any  credible  witneffes,  yet  the  trial,  in  cafe  it  was  difpu- 
ted,  (like  that  of  all  other  attentions*)  was  ftill  referved  to  the 
pares  or  jury  of  the  county2 3 * *.  Alfo,  if  the  lands  be  out  on  leafe, 
though  all  lie  in  the  fame  county,  there  muft  be  as  many  liveries 
as  there  are  tenants:  becaufe  no  livery  can  be  made  in  this  cafe, 
but  by  the  confent  of  the  particular  tenant ;  and  the  confent  of 
one  will  not  bind  the  reftb.  And  in  all  thefe  cafes  it  is  prudent, 
and  ufual,  to  endorfe  the  livery  of  feifin  on  the  back  of  the  deed, 
fpecifying  the  manner,  place,  and  time  of  making  it ;  together 
with  the  names  of  the  witneffes6.  And  thus  much  for  livery  in 
deed. 


Livery  in  law  is  where  the  fame  is  not  made  on  the  land, 
but  tn fight  of  it  only;  the  feoffor  faying  to  the  feoffee,  “  I  give 
“  you  yonder  land,  enter  and  take  poffeflion.”  Here,  if  the  feoffee 
enters  during  the  life  of  the  feoffor,  it  is  a  good  livery,  but  not 
otherwife ;  unlefs  he  dares  not  enter,  through  fear  of  his  life  or 
bodily  harm :  and  then  his  continual  claim,  made  yearly,  in  due 
form  of  law,  as  near  as  poffible  to  the  landsd,  will  fuffice  with¬ 
out  an  entry6.  This  livery  in  law  cannot  however  be  given  or 
received  by  attorney,  but  only  by  the  parties  themfelvesf. 


2.  The  conveyance  by  gift,  donation  is  properly  applied  to 

the  creation  of  an  eftate-tail,  as  feoffment  is  to  that  of  an  eftate 

in  fee,  and  leafe  to  that  of  an  eftate  for  life  or  years.  It  differs 

in  nothing  from  a  feoffment,  but  in  the  nature  of  the  eftate  paff- 

ing  by  it:  for  the  operative  words  of  conveyance  in  this  cafe  are 
door  dedi%;  and  gifts  in  tail  are  equally  imperfedt  without  livery 


*  See  pag.  307. 
a  Gilb.  Ten.  35. 
h  Dyer.  iS. 
c  See  appendix.  N°.  T 
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e  Co.  Litt.  48. 
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of  feiiin,  as  feoffments  in  fee-fimpleh.  And  this  is  the  only  dil- 
tindtion  that  Littleton  feems  to  take,  when  he  fays1,  «  it  is  to  be 
“  underftood  that  there  is  feoffor  and  feoffee,  donor  and  donee, 

“  leffor  and  leffee;”  viz.  feoffor  is  applied  to  a  feoffment  in  fee- 
fimple,  donor  to  a  gift  in  tail,  and  lelfor  to  a  leafe  for  life,  or  for 
years,  or  at  will.  In  common  acceptation  gifts  are  frequently 
confounded  with  the  next  fpecies  of  deeds  :  which  are, 

3.  Grants,  concejfiones  ;  the  regular  method  by  the  com¬ 
mon  law  of  transferring  the  property  of  incorporeal  heredita¬ 
ments,  or,  fuch  things  whereof  no  livery  can  be  hadk.  For 
which  reafon  all  corporeal  hereditaments,  as  lands  and  houfes, 
are  faid  to  lie  in  livery  and  the  others,  as  advowfons,  commons, 
rents,  reverfions,  &c,  to  lie  in  grant1.  And  the  reafon  is  given 
by  Bradton m :  “  traditio,  or  livery,  nihil  aliud  ejl  qua?n  rei  corpo- 
<c  ralis  de  perfona  in  perfonam,  de  manu  in  manum,  tra?i[latio  ant  in 
“  poffejjionem  induff  io  ;  fed  res  incorporates,  quae  funt  ipfumjns  rei 
“  vel  corpori  inhaerens,  traditionem  non  patiimtur.”  Thefe  there¬ 
fore  pafs  merely  by  the  delivery  of  the  deed.  And  in  figniories, 
or  reverfions  of  lands,  fuch  grant,  together  with  the  attornment 
of  the  tenant  (while  attornments  were  requifite)  were  held  to  be 
of  equal  notoriety  with,  and  therefore  equivalent  to,  a  feoffment 
and  livery  of  lands  in  immediate  polfeflion.  It  therefore  differs 
but  little  from  a  feoffment,  except  in  it’s  fubjedt  matter  :  for  the 
operative  words  therein  commonly  ufed  arc  dedi  et  co7icef]i,  “  have 
*c  given  and  granted.” 

4.  A  l  e  a  s  e  is  properly  a  conveyance  of  any  lands  or  te¬ 
nements,  (ufually  in  confideration  of  rent  or  other  annual  re- 
compenfe)  made  for  life,  for  years,  or  at  will,  but  always  for 
a  lefs  time  than  the  leffor  hath  in  the  premifes :  for  if  it  be 
for  the  whole  intereft,  it  is  more  properly  an  aflignment  than 
a  leafe.  The  ufual  words  of  operation  in  it  are,  “  demife,  grant. 


h  Litt.  §.  59. 

‘  $■  57- 
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and  to  farm  let ;  dimifi ,  concejfi ,  et  ad firm  am  tradidi .”  Farm, 
or  J cor me,  is  an  old  Saxon  word  fignifying  provifions11:  and 
it  came  to  be  ufed  inftead  of  rent  or  render,  becaufe  antient- 
ly  the  greater  part  of  rents  were  referved  in  provifions ;  in 
corn,  in  poultry,  and  the  like;  till  the  ufe  of  money  became 
more  frequent.  So  that  a  farmer,  fir??iarius,  was  one  who  held 
his  lands  upon  payment  of  a  rent  or  feorme :  though  at  pre- 
fent,  by  a  gradual  departure  from  the  original  fenfe,  the  word 
farm  is  brought  to  fignify  the  very  eftate  or  lands  fo  held  upon 
farm  or  rent.  By  this  conveyance  an  eftate  for  life,  for  years, 
or  at  will,  may  be  created,  either  in  corporeal  or  incorporeal 
hereditaments :  though  livery  of  feifin  is  indeed  incident  and  ne- 
ceftary  to  one  fpecies  of  leafes,  viz.  leafes  for  life  of  corporeal 
hereditaments ;  but  to  no  other. 

Whatever  reftri&ions,  by  the  feverity  of  the  feodal  law, 
might  in  times  of  very  high  antiquity  be  obferved  with  regard  to 
leafes;  yet  by  the  common  law,  as  it  has  ftood  for  many  cen¬ 
turies,  all  perfons  feifed  of  any  eftate  might  let  leafes  to  endure 
fo  long  as  their  own  intereft  lafted,  but  no  longer.  Therefore 
tenant  in  fee-fimple  might  let  leafes  of  any  duration  ;  for  he  hath 
the  whole  intereft :  but  tenant  in  tail,  or  tenant  for  life,  could 
make  no  leafes  which  ftiould  bind  the  ifiue  in  tail  or  reverfioner ; 
nor  could  a  hufband,  feifed  jure  uxoris,  make  a  firm  or  valid  leafe 
for  any  longer  term  than  the  joint  lives  of  himlelf  and  his  wife, 
for  then  his  intereft:  expired.  Yet  fome  tenants  for  life,  where 
the  fee-fimple  was  in  abeyance,  might  (with  the  concurrence  of 
fuch  as  have  the  guardianfhip  of  the  fee)  make  leafes  of  equal 
duration  with  thofe  granted  by  tenants  in  fee-fimple  :  fuch  as 
parfons  and  vicars  with  confent  of  the  patron  and  ordinary0.  So 
alfo  bifhops,  and  deans,  and  fuch  other  lole  eccleliaftical  corpo¬ 
rations  as  are  feifed  of  the  fee-fimple  of  lands  in  their  corporate 
right,  might,  with  the  concurrence  and  confirmation  of  fuch 
perfons  as  the  law  requires,  have  made  leafes  for  years,  or  for 
life,  eftates  in  tail,  or  in  fee,  without  any  limitation  or  controlL 

n  Spelm.  Gl.  229.  *  Co.  Litt.  44» 
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And  corporations  aggregate  might  have  made  what  eftates  they 
pleafed,  without  the  confirmation  of  any  other  perfon  whatfoever. 
Whereas  now,  by  feveral  ftatutes,  this  power  where  it  was  un- 
reafonable,  and  might  be  made  an  ill  ufe  of,  is  reftrained ;  and, 
where  in  the  other  cafes  the  reftraint  by  the  common  law  feemed 
too  hard,  it  is  in  fome  meafure  removed.  The  former  ftatutes 
are  called  the  rejlraining,  the  latter  the  enabling  ftatute.  We  will 
take  a  view  of  them  all,  in  order  of  time. 

And,  firft,  the  enabling  ftatute,  32  Hen.  VIII.  c.  28.  em¬ 
powers  three  manner  of  perfons  to  make  leafes,  to  endure  for 
three  lives  or  one  and  twenty  years,  which  could  not  do  fo  be¬ 
fore.  As,  firft,  tenant  in  tail,  may  by  fuch  leafes  bind  his  iftue 
in  tail,  but  not  thofe  in  remainder  or  reverfion.  Secondly,  a  huf- 
band  feifed  in  right  of  his  wife,  in  fee-fimple  or  fee-tail,  provi¬ 
ded  the  wife  joins  in  fuch  leafe,  may  bind  her  and  her  heirs 
thereby.  Laftly,  all  perfons  feifed  of  an  eftate  of  fee-fimple  in 
right  of  their  churches,  except  parfons  and  vicars,  may  (without 
the  concurrence  of  any  other  perfon)  bind  their  fuccefiors.  But 
then  there  muft  many  requifites  be  obferved,  which  the  ftatute 
fpecifies,  otherwife  fuch  leafes  are  not  binding15.  1.  The  leafe 
muft  be  by  indenture  ;  and  not  by  deed  poll,  or  by  parol.  2.  It 
muft  begin  from  the  making,  or  day  of  the  making,  and  not  at 
any  greater  diftance  of  time.  3.  If  there  be  any  old  leafe  in  being, 
it  muft  be  firft  abfolutely  furrendered,  or  be  within  a  year  of  ex¬ 
piring.  4.  It  muft  be  either  for  twenty  one  years,  or  three  lives  ; 
and  not  for  both.  5.  It  muft  not  exceed  the  term  of  three  lives,  or 
twenty  one  years,  but  maybe  for  a  fliorter  term.  6.  It  muft  be  of 
corporeal  hereditaments,  and  not  of  fuch  things  as  lie  merely  in 
grant;  for  no  rent  can  be  referved  thereout  by  the  common  law, 
as  the  lefior  cannot  refort  to  them  to  diftrein'1.  7.  It  muft  be  of 

p  Co,  Litt.  44.  poration,  and  the  fuccefior  fhall  be  intitled 

1  But  now  by  the  ftatute  5  Geo. III. c.  17.  to  recover  the  rent  by  an  a&ion  of  debt, 
a  leafe  of  tithes  or  other  incorporeal  here-  which  (in  cafe  of  a  freehold  leafe)  he  could 
ditaments,  alone,  may  be  granted  by  any  not  have  brought  at  the  common  law. 
bifhop  or  ecclefiaftical  or  eleemofynary  cor- 
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lands  and  tenements  molt  commonly  letten  for  twenty  years  part; 
fo  that  if  they  have  been  let  for  above  half  the  time  (or  eleven 
years  out  of  the  twenty)  either  for  life,  for  years,  at  will,  or  by 
copy  of  court  roll,  it  is  fufficient.  8.  The  mort  ufual  and  cuf- 
tomary  feorm  or  rent,  for  twenty  years  part:,  murt  be  referved 
yearly  on  fuch  leafe.  9.  Such  leafes  murt  not  be  made  without 
impeachment  of  wafte.  Thefe  are  the  guards,  impofed  by  the 
rtatute  (which  was  avowedly  made  for  the  fecurity  of  farmers  and 
the  confequent  improvement  of  tillage)  to  prevent  unreafonable 
abufes,  in  prejudice  of  the  iflue,  the  wife,  or  the  fuccertor,  of 
the  reafonable  indulgence  here  given. 

Next  follows,  in  order  of  time,  the  difabling  or  rejlraining 
rtatute,  1  Eliz.c.  19.  (made  entirely  for  the  benefit  of  the  fucceflor) 
which  enadts,  that  all  grants  by  archbifhops  and  bifhops  (which 
include  even  thole  confirmed  by  the  dean  and  chapter ;  the  which, 
however  long  and  unreafonable,  were  good  at  common  law)  other 
than  for  the  term  of  one  and  twenty  years  or  three  lives  from  the 
making,  or  without  referving  the  ufual  rent,  fhall  be  void.  Con¬ 
current  leafes,  if  confirmed  by  the  dean  and  chapter,  are  held  to 
be  within  the  exception  of  this  rtatute,  and  therefore  valid ,  pro¬ 
vided  they  do  not  exceed  (together  with  the  leafe  in  being)  the 
term  permitted  by  the  adtr.  But,  by  afaving  expreflly  made,  this 
rtatute  of  1  Eliz.  did  not  extend  to  grants  made  by  any  birtiop 
to  the  crown  ;  by  which  means  queen  Elizabeth  procured  many 
fair  poflefiions  to  be  made  over  to  her  by  the  prelates,  either  for 
her  own  ufe,  or  with  intent  to  be  granted  out  again  to  her  favour¬ 
ites,  whom  fhe  thus  gratified  without  any  expenle  to  herfelf.  To 
prevent  which8  for  the  future,  the  rtatute  1  Jac.  I.  c.  3.  extends 
the  prohibition  to  grants  and  leafes  made  to  the  king,  as  well  as 
to  any  of  his  fubjedts. 

Next  comes  the  rtatute  13  Eliz.  c.  10.  explained  and  enfor¬ 
ced  by  the  rtatutes  14  Eliz.  c.  11  Sc  14.  18  Eliz.  c.  11.  and 

43  Eliz.  c.  29.  which  extend  the  rertridtions,  laid  by  the  lart 

r  Co.  Liu.  45.  *  11  Rep.  71. 
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mentioned  ftatute  on  bifhops,  to  certain  other  inferior  corpora¬ 
tions,  both  foie  and  aggregate.  From  laying  all  which  together 
we  may  collect,  that  all  colleges,  cathedrals,  and  other  ecclefiaf- 
tical,  or  eleemofynary  corporations,  and  all  parfons  and  vicars, 
are  reftrained  from  making  any  leafes  of  their  lands,  unlefs  under 
the  following  regulations:  i.  They  muft  not  exceed  twenty  one 
years,  or  three  lives,  from  the  making.  2.  The  accuftomed 
rent,  or  more,  muft  be  yearly  referved  thereon.  3.  Houfes  in 
corporations,  or  market  towns,  may  be  let  for  forty  years  ;  pro¬ 
vided  they  be  not  the  manfion-houfes  of  the  leflors,  nor  have 
above  ten  acres  of  ground  belonging  to  them ;  and  provided  the 
leftee  be  bound  to  keep  them  in  repair  :  and  they  may  alfo  be 
aliened  in  fee-fimple  for  lands  of  equal  value  in  recompenfe. 
4.  Where  there  is  an  old  leafe  in  being,  no  concurrent  leafe  fhall 
be  made,  unlefs  where  the  old  one  will  expire  within  three 
years.  5.  No  leafe  (by  the  equity  of  the  ftatute)  fhall  be  made 
without  impeachment  of  wafte1.  6.  All  bonds  and  covenants 
tending  to  fruftrate  the  provifions  of  the  ftatutes  13  &  18  Eliz. 
fhall  be  void. 

Concerning  thefe  reftridtive  ftatutes  there  are  two  obferva- 
tions  to  be  made.  Firft,  that  they  do  not,  by  any  conftrudtion, 
enable  any  perfons  to  make  fuch  leafes  as  they  were  by  common 
law  difabled  to  make.  Therefore  a  parfon,  or  vicar,  though  he 
is  reftrained  from  making  longer  leafes  than  for  twenty  one  years 
or  three  lives,  even  with  the  confent  of  patron  and  ordinary,  yet 
is  not  enabled  to  make  any  leafe  at  all,  fo  as  to  bind  his  fuc- 
ceftor,  without  obtaining  fuch  confent  °.  Secondly,  that  though 
leafes  contrary  to  thefe  adts  are  declared  void,  yet  they  are  good 
againft  the  lejfor  during  his  life,  if  he  be  a  foie  corporation  ; 
and  are  alfo  good  againft  an  aggregate  corporation  fo  long  as  the 
head  of  it  lives,  who  is  prefumed  to  be  the  moft  concerned  in 
intereft.  For  the  adt  was  intended  for  the  benefit  of  the  fuccef- 
for  only ;  and  no  man  fhall  make  an  advantage  of  his  own  wrong w. 


T  Co.  Litt.  45. 
*  Ibid,  44. 
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T  h  e  r  e  is  yet  another  reftridtion  with  regard  to  college  leafes, 
by  flatute  18  Eliz.  c.  6.  which  diredts,  that  one  third  of  the  old 
rent,  then  paid,  fhould  for  the  future  be  referved  in  wheat  or 
malt,  referving  a  quarter  of  wheat  for  each  6  s  8  d,  or  a  quarter 
of  malt  for  every  $s ;  or  that  the  leffees  fhould  pay  for  the  fame 
according  to  the  price  that  wheat  and  malt  fliould  be  fold  for,  in 
the  market  next  adjoining  to  the  refpedtive  colleges,  on  the  mar¬ 
ket-day  before  the  rent  becomes  due.  This  is  faidx  to  have  been 
an  invention  of  lord  treafurer  Burleigh,  and  fir  Thomas  Smith, 
then  principal  fecretary  of  ftate ;  who,  obferving  how  greatly  the 
value  of  money  had  funk,  and  the  price  of  all  provifions  rifen, 
by  the  quantity  of  bullion  imported  from  the  newfound  Indies, 
(which  effedts  were  likely  to  increafe  to  a  greater  degree)  devifed 
this  method  for  upholding  the  revenues  of  colleges.  Their  fore- 
fight  and  penetration  has  in  this  refpedt  been  very  apparent :  for, 
though  the  rent  fo  referved  in  corn  was  at  firfl:  but  one  third  of 
the  old  rent,  or  half  of  what  was  ftill  referved  in  money,  yet 
now  the  proportion  is  nearly  inverted ;  and  the  money  arifing 
from  corn  rents  is,  communibus  annis ,  almofl:  double  to  the  rents 
referved  in  money. 

The  leafes  of  beneficed  clergymen  are  farther  reflrained,  in 
cafe  of  their  non-refidence,  by  flatutes  13  Eliz.  c.  20.  14  Eliz. 

c.  11.  and  18  Eliz.  c.  11.  which  diredt,  that,  if  any  beneficed 
clergyman  be  abfent  from  his  cure  above  fourfcore  days  in  any 
one  year,  he  fliall  not  only  forfeit  one  year’s  profit  of  his  bene¬ 
fice,  to  be  diflributed  among  the  poor  of  the  parifli  ;  but  that 
all  leafes  made  by  him,  of  the  profits  of  fuch  benefice,  and  all 
covenants  and  agreements  of  like  nature,  fhall  ceafe  and  be  void  : 
except  in  the  cafe  of  licenfed  pluralifls,  who  are  allowed  to  de- 
mife  the  living,  on  which  they  are  non-refident,  to  their  curates 
only;  provided  fuch  curates  do  not  abfent  themfelves  above  forty 
days  in  any  one  year.  And  thus  much  for  leafes,  with  their  le- 
veral  enlargements  and  reflridtions y. 

*  Strype’s  annals  of  Eliz.  which  is  very  curious  and  diffufive,  I  muft 

y  For  the  other  learning  relating  to  leafes,  refer  the  ftudeiu  to  3Bac.  abridg.295.  (title,. 
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5.  An  exchange  is  a  mutual  grant  of  equal  interefts,  the  one 
in  confideration  of  the  other.  The  word  “  exchange”  is  fo  indi¬ 
vidually  requifite  and  appropriated  by  law  to  this  cafe,  that  it  can¬ 
not  be  fupplied  by  any  other  word  or  exprefied  by  any  circumlo¬ 
cution2.  The  eflates  exchanged  muft  be  equal  in  quantity3;  not 
of  value,  for  that  is  immaterial,  but  of  inter ejl ;  as  fee-fimple  for 
fee-fimple,  a  leafe  for  twenty  years  for  a  leafe  for  twenty  years, 
and  the  like.  And  the  exchange  may  be  of  things  that  lie  either 
in  grant  or  in  livery b.  But  no  livery  of  feifin,  even  in  exchanges 
of  freehold,  is  neceffary  to  perfect  the  conveyance c :  for  each 
party  flands  in  the  place  of  the  other  and  occupies  his  right,  and 
each  of  them  hath  already  had  corporal  pofleflion  of  his  own 
land.  But  entry  rnufl  be  made  on  both  fides ;  for,  if  either  party 
die  before  entry,  the  exchange  is  void,  for  want  of  fufficient  no¬ 
toriety  d.  And  fb  alfo,  if  two  parfons,  by  confent  of  patron  and 
ordinary,  exchange  their  preferments  ;  and  the  one  is  prefented, 
inflituted,  and  indudted,  and  the  other  is  prefented,  and  inftitu- 
ted,  but  dies  before  indu&ion;  the  former  fhall  not  keep  his  new 
benefice,  becaufe  the  exchange  was  not  completed,  and  there¬ 
fore  he  fhall  return  back  to  his  own  e.  For  if,  after  an  exchange 
of  lands  or  other  hereditaments,  either  party  be  evicted  of  thofe 
which  were  taken  by  him  in  exchange,  through  defedt  of  the 
other’s  title ;  he'  fhall  return  back  to  the  pofieflion  of  his  own, 
by  virtue  of  the  implied  warranty  contained  in  all  exchanges f. 

6.  A  partition,  is  when  two  or  more  joint-tenants,  co¬ 
parceners,  or  tenants  in  common,  agree  to  divide  the  lands  fo 
held  among  them  in  feveralty,  each  taking  a  diftindt  part.  Here, 
as  in  fome  inflances  there  is  a  unity  of  intereft,  and  in  all  a  unity 


Uafes  and  terms  for  years)  where  the  fubjefl 
is  treated  in  a  perfpicuous  and  mafterly 
manner  ;  being  fuppofed  to  be  extrafted 
from  a  manufcript  of  fir  Geoffrey  Gilbert. 
z  Co.  Litt.  50,  5 1 . 

*  Litt.  §.  64, 65, 


b  Co.  Litt.  5^. 
c  Litt.  $.  62. 
d  Co.  Litt.  50. 
e  Perk.  §.  28S. 
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of  poffeflion,  it  is  necefiary  that  they  all  mutually  convey  and 
allure  to  each  other  the  feveral  eftates,  which  they  are  to  take 
and  enjoy  feparately.  By  the  common  law  coparceners,  being 
compellable  to  make  partition,  might  have  made  it  by  parol  only,- 
but  joint-tenants  and  tenants  in  common  muft  have  done  it  by 
deed  :  and  in  both  cafes  the  conveyance  muft  have  been  perfected 
by  livery  of  feifing.  And  the  ftatutes  of  31  Hen.VIII.  c.  1.  and 
32  Hen. VIII.  c.  32.  made  no  alteration  in  this  point.  But  the 
ftatute  of  frauds  29  Car.  II.  c.3.  hath  now  abolished  this  diftinc- 
tion,  and  made  a  deed  in  all  cafes  necefifary. 

These  are  the  feveral  fpecies  of  primary ,  or  original  convey¬ 
ances.  Thofe  which  remain  are  of  the  Jecotidary,  or  derivative 
fort  5  which  prefuppofe  fome  other  conveyance  precedent,  and 
only  lerve  to  enlarge,  confirm,  alter,  reftrain,  reftore,  or  transfer 
the  intereft  granted  by  fuch  original  conveyance.  As, 

7.  Releases;  which  are  a  difeharge  or  conveyance  of  a 
man’s  right  in  lands  or  tenements,  to  another  that  hath  fome 
former  eftate  in  poflefiion.  The  words  generally  ufed  therein 
are  tc  remifed,  releafed,  and  for  ever  quit-claimed  h.”  And  thefe 
releafes  may  enure  either,  1.  By  way  of  enlarging  an  ejlate ,  or 
enlarger  V  ejlate:  as,  if  there  be  tenant  for  life  or  years,  re¬ 
mainder  to  another  in  fee,  and  he  in  remainder  releafes  all  his 
right  to  the  particular  tenant  and  his  heirs,  this  gives  him  the 
eftate  in  fee1.  But  in  this  cafe  the  relelfee  muft  be  in  pojfejjion  of 
fome  eftate,  for  the  releafe  to  work  upon  ;  for  if  there  be  leffee 
for  years,  and,  before  he  enters  and  is  in  poflefiion,  the  lefi'or  re¬ 
leafes  to  him  all  his  right  in  the  reverfion,  fuch  releafe  is  void  for 
want  of:pofiefiion  in  the  relefifeek.  2.  Byway  of  pajjing  an  ejlate , 
or  mitter  V  ejlate  :  as  when  one  of  two  coparceners  releafeth  all 
her  right  to  the  other,  this  pafieth  the  fee-fimple  of  the  whole  h 
And  in  both  thefe  cafes  there  muft  be  a  privity  of  eftate  between 
the  relelfor  and  relelfee  m ;  that  is,  one  of  their  eftates  muft  be 


*  Lite.  §.  250.  Co.  Litt.  169. 

*  Litt.  §.445. 

J  Ibid.  §.  465. 


k  Ibid.  §.459. 

1  Co.  Litt.  273. 
m  Ibid.  272,  273. 
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fo  related  to  the  other,  as  to  make  but  one  and  the  fame  eftate 
in  law.  3.  By  way  of  puffing  a  right ,  or  mitter  le  droit :  as  if  a 
man  be  diffeifed,  and  releafeth  to  his  difieifor  all  his  right ;  hereby 
the  diffeifor  acquires  a  new  right,  which  changes  the  quality  of 
his  eftate,  and  renders  that  lawful  which  before  was  tortious  n. 
4.  By  way  of  extinguijhment :  as  if  my  tenant  for  life  makes  a 
leafe  to  A  for  life,  remainder  to  B  and  his  heirs,  and  I  releafe  to 
A ;  this  extinguifhes  my  right  to  the  reverfion,  and  lhall  enure 
to  the  advantage  of  B’s  remainder  as  well  as  of  A’s  particular 
eftate  °.  5.  By  way  of  entry  and  feoffment:  as  if  there  be  two 
joint  diffeifors,  and  the  diffeifee  releafes  to  one  of  them,  he  fhall 
be  foie  feifed',  and  ftiall  keep  out  his  former  companion ;  which 
is  the  fame  in  effedl  as  if  the  difteifee  had  entered,  and  thereby 
put  an  end  to  the  diffeifin,  and  afterwards  had  enfeoffed  one  of 
the  diffeifors  in  feep.  And  hereupon  we  may  obferve,  that  when, 
a  man  has  in  himfelf  the  poffefiion  of  lands,  he  muft  at  the  com¬ 
mon  law  convey  the  freehold  by  feoffment  and  livery ;  which 
makes  a  notoriety  in  the  country  :  but  if  a  man  has  only  a  right 
or  a  future  intereft,  he  may  convey  that  right  or  intercft  by  a 
mere  releafe  to  him  that  is  in  poffeffion  of  the  land  :  for  -the  oc¬ 
cupancy  of  the  releffee  is  a  matter  of  fufticient  notoriety  already. 

8.  A  confirmation  is  of  a  nature  nearly  allied  to  a  re¬ 
leafe.  Sir  Edward  Coke  defines  it q  to  be  a  conveyance  of  an 
eftate  or  right  in  effey  whereby  a  voidable  eftate  is  made  fure  and 
unavoidable,  or  whereby  a  particular  eftate  is  encreafed  :  and 
the  words  of  making  it  are  thefe,  «  have  given,  granted,  rati- 
“  fied,  approved,  and  confirmed  V’  An  inftance  of  the  firft  branch 
of  the  definition  is,  if  tenant  for  life  leafeth  for  forty  years,  and 
dieth  during  that  term  -9  here  the  leafe  ior  years  is  voidable  by 
him  in  reverfion  :  yet,  if  he  hath  confirmed  the  eftate  of  the 
leftee  for  years,  before  the  death  of  tenant  for  life,  it  is  no  lon¬ 
ger  voidable  but  fures.  The  latter  branch,  or  that  which  tends, 

i  Tnfl.  29-. 
r  Lite  §.515.  >31. 

5  Uid,  §.516. 
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to  the  cncreafe  of  a  particular  eftate,  is  the  fame  in  all  refpetfts 
with  that  fpecies  of  releafe,  which  operates  by  way  of  enlarge¬ 
ment. 


9.  A  surrender,  fnrfumredditio,  or  rendering  up,  is  of  a 
nature  diretftly  oppofite  to  a  releafe  j  for,  as  that  operates  by  the 
greater  eftate’s  descending  upon  the  lefs,  a  furrender  is  the  falling 
of  a  lefs  eftate  into  a  greater  by  deed.  It  is  defined  a  yielding 
up  of  an  eftate  for  life  or  years  to  him  that  hath  the  immediate 
reverfion  or  remainder,  wherein  the  particular  eftate  may  merge 
or  drown,  by  mutual  agreement  between  them.  It  is  done  by 
thefe  words,  “  hath  furrendered,  granted,  and  yielded  up.”  The 
furrenderor  muft  be  in  poflefiion u ;  and  the  furrenderee  muft 
have  a  higher  eftate,  in  which  the  eftate  furrendered  may  merge  : 
therefore  tenant  for  life  cannot  furrender  to  him  in  remainder  for 
years  w.  In  a  furrender  there  is  no  occalion  for  livery  of  feifinx; 
for  there  is  a  privity  of  eftate  between  the  furrenderor,  and  the 
furrenderee ;  the  one’s  particular  eftate,  and  the  other’s  remain¬ 
der  are  one  and  the  fame  eftate  ;  and  livery  having  been  once 
made  at  the  creation  of  it,  there  is  no  necefiity  for  having  it  af¬ 
terwards.  And,  for  the  fame  reafon,  no  livery  is  required  on  a  re¬ 
leafe  or  confirmation  in  fee  to  tenant  for  years  or  at  will,  though 
a  freehold  thereby  pafles  ;  fince  the  reverfion  of  the  relelfor,  or 
confirmor,  and  the  particular  eftate  of  the  releflee,  or  confirmee, 
are  one  and  the  fame  eftate ;  and  where  there  is  already  a  poflef- 
fion,  derived  from  fuch  a  privity  of  eftate,  any  farther  delivery  of 
poflefiion  would  be  vain  and  nugatory  y. 

10.  An  alignment  is  properly  a  transfer,  or  making  over  to  an¬ 
other,  of  the  right  one  has  in  any  eftate  ;  but  it  is  ufually  applied 
to  an  eftate  for  life  or  years.  And  it  differs  from  a  leafe  only  in  this : 
that  by  a  leafe  one  grants  an  intereft  lefs  than  his  own,  referving 
to  himfelf  a  reverfion  3  in  aflignments  he  parts  with  the  whole 

*  Co.  Litt.  337.  *  Co.  Litt.  50. 

“  Ibid.  338.  y  Litt.  §.  460. 
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property,  and  the  affignee  ftands  to  all  intents  and  purpofes  in  the 
place  of  the  affignor. 

11.  A  defeazance  is  a  collateral  deed,  made  at  the  fame 
time  with  a  feoffment  or  other  conveyance,  containing  certain 
conditions,  upon  the  performance  of  which  the  eftate  then  crea¬ 
ted  may  be  defeated z  or  totally  undone.  And  in  this  manner 
mortgages  were  in  former  times  ufually  made ;  the  mortgagor 
enfeoffing  the  mortgagee,  and  he  at  the  fame  time  executing  a 
deed  of  defeazance,  whereby  the  feoffment  was  rendered  void 
on  re-payment  of  the  money  borrowed  at  a  certain  day.  And 
this,  when  executed  at  the  fame  time  with  the  original  feoffment, 
was  confidered  as  part  of  it  by  the  antient  law  a  j  and,  therefore 
only,  indulged  :  no  fubfequent  fecret  revocation  of  a  folemn  con¬ 
veyance,  executed  by  livery  of  feilin,  being  allowed  in  thofe  days 
of  fimplicity  and  truth  ;  though,  when  ufes  were  afterwards  in¬ 
troduced,  a  revocation  of  fuch  ufes  was  permitted  by  the  courts 
*>f  equity.  But  things  that  were  merely  executory,  or  to  be  com¬ 
pleted  .by  matter  fubfequent,  (as  rents,  of  which  no  feilin  could 
be  had  till  the  time  of  payment ;  and  fo  alfo  annuities,  condi¬ 
tions,  warranties,  and  the  like)  were  always  liable  to  be  recalled 
by  defeazances  made  fubfequent  to  the  time  of  their  creation  b. 

II.  There  yet  remain  to  be  fpoken  of  fome  few  conveyan¬ 
ces,  which  have  their  force  and  operation  by  virtue  of  th c  fatuts 
of  ufes . 

Uses  and  trufs  are  in  their  original  of  a  nature  very  fimilar, 
or  rather  exadtly  the  fame  :  anfwering  more  to  the \fidei-commiJfum 
than  the  ufus-fru£iusy  of  the  civil  law  ;  which  latter  was  the  tem¬ 
porary  right  of  ufing  a  thing,  without  having  the  ultimate  pro¬ 
perty,  or  full  dominion  of  the  fubftance  c.  But  the  fidei-commif- 
fumy  which  ufually  was  created  by  will,  -was  the  dilpofal  of  an 
inheritance  to  one,  in  confidence  that  he  ffiould  convey  it  or  dif- 

z  From  the  French  verb  defaire>  inftftum  Void.  237. 
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pofe  of  the  profits  at  the  will  of  another.  And  it  was  the  bufi- 
nefs  of  a  particular  magistrate,  the  praetor  fdei-co?nmiJfariusy  in¬ 
stituted  by  Auguftus,  to  enforce  the  obfervance  of  this  confidence^ 
So  that  the  right  thereby  given  was  looked  upon  as  a  vefted  right, 
and  entitled  to  a  remedy  from  a  court  of  juftice  :  which  occa- 
fioned  that  known  divifion  of  rights  by  the  Roman  law,  into  jus 
legitmum ,  a  legal  right,  which  was  remedied  by  the  ordinary 
courfe  of  law  ;  jus  jiduciariumy  a  right  in  truft,  for  which  there 
was  a  remedy  in  confcience ;  and  jus  precarium,  a  right  in  cour- 
tefy,  for  which  the  remedy  was  only  by  intreaty  or  requeftc.  In 
our  law,  a  ufe  might  be  ranked  under  the  rights  of  the  fecond 
kind  ;  being  a  confidence  repofed  in  another  who  was  tenant  of 
the  land,  or  terre-tenanty  that  he  fhould  difpofe  of  the  land  ac¬ 
cording  to  the  intentions  of  cejluy  que  ufe ,  or  him  to  whofe  ufe  it 
was  granted,  and  fuffer  him  to  take  the  profits f.  As,  if  a  feoff¬ 
ment  was  made  to  A  and  his  heirs,  to  the  ufe  of  (or  in  truft  for)  B 
and  his  heirs ;  here  at  the  common  law  A  the  terr e-tenant  had  the 
legal  property  and  poffeftion  of  the  land,  but  B  the  cefuy  que  ujt 
was  in  confcience  and  equity  to  have  the  profits  and  difpofal  of  it. 

This  notion  was  tranfplanted  into  England  from  the  civil  law, 
about  the  clofe  of  the  reign  of  Edward  III g,  by  means  of  the 
foreign  ecclefiaftics ;  who  introduced  it  to  evade  the  ftatutes  of 
mortmain,by  obtaining  grants  of  lands,  not  to  their  religious  houfes 
diredtly,  but  to  the  ufe  of  the  religious  houfesh:  which  the  cleri¬ 
cal  chancellors  of  thofe  times  held  to  be  fdei-commiffa,  and  bind¬ 
ing  in  confcience  ;  and  therefore  affumed  the  jurifdittion,  which 
Auguftus  had  vefted  in  his  praetor ,  of  compelling  the  execution 
of  fuch  trufts  in  the  court  of  chancery.  And,  as  it  was  moft 
eafy  to  obtain  fuch  grants  from  dying  perfons,  a  maxim  was  efta- 
blifhed,  that  though  by  law  the  lands  themfelves  were  not  de- 
vifable,  yet  if  a  teftator  had  enfeoffed  another  to  his  own  ufe, 
and  fo  was  poffeffed  of  the  ufe  only,  fuch  ufe  was  devifable  by 

d  Injl.  2.  tit.  23.  g  Stat.  50  Edw.  III.  C.  6.  1  Ric.  II.  c.  9. 

•  Ff.  43.  26. 1 ,  Bacon  on  ufe-s.  8®.  306.  k  See  pag.  zy\. 
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will.  But  wc  have  feen'how  this  evafion  was  cruflied  in  it’s  in¬ 
fancy,  by  ftatute  ^Ric.  II.  c.  5.  with  refped  to  religious  houfes. 

Yet,  the  idea  being  once  introduced,  however  fraudulently, 
it  afterwards  continued  to  be  often  innocently,  and  fometimes 
very  laudably,  applied  to  a  number  of  civil  purpofes  :  particu¬ 
larly  as  it  removed  the  reftraint  of  alienations  by  will,  and  per¬ 
mitted  the  owner  of  lands  in  his  lifetime  to  make  various  defig- 
nations  of  their  profits,  as  prudence,  or  juftice,  or  family  conve¬ 
nience,  might  from  time  to  time  require.  Till  at  length,  during 
our  long  wars  in  France  and  the  fubfequent  civil  commotions 
between  the  houfes  of  York  and  Lancafter,  ufes  grew  almoft 
univerfal :  through  the  defire  that  men  had  (when  their  lives 
were  continually  in  hazard)  of  providing  for  their  children  by 
will,  and  of  fecuring  their  eftates  from  forfeitures;  when  each 
of  the  contending  parties,  as  they  became  uppermoft,  alternately 
attainted  the  other.  Wherefore  about  the  reign  of  Edward  IV, 
(before  whofe  time,  lord  Bacon  remarks k,  there  are  not  fix  cafes 
to  be  found  relating  to  the  do&rine  of  ufes)  the  courts  of  equity 
began  to  reduce  them  to  fomething  of  a  regular  fyftem. 


Originally  it  was  held  that  the  chancery  could  give  no 
relief,  but  againft  the  very  perfon  himfelf  intruded  for  cejlny  que 
ufe,  and  not  againft  his  heir  or  alienee.  This  was  altered  in  the 
reign  of  Henry  VI,  with  refpedt  to  the  heir1 ;  and  afterwards 
the  fame  rule,  by  a  parity  of  reafon,  was  extended  to  fuch  alie¬ 
nees  as  had  purchafed  either  without  a  valuable  confideration,  or 
with  an  exprefs  notice  of  the  ufem.  But  a  purchafor  for  a  va¬ 
luable  confideration,  without  notice,  might  hold  the  land  dis¬ 
charged  of  any  truft  or  confidence.  And  alfo  it  was  held,  that 
neither  the  king  or  queen,  on  account  of  their  dignity  royal0, 
nor  any  corporation  aggregate,  on  account  of  it’s  limited  capacity*. 


1  Pag-  272* 
k  on  ufes.  313. 

1  Keihv.  42.  Yearbook  22  Edw.  IV.  6. 
“  KeiJw.  46.  Bacon  of  ufes.  312. 

VOL.  II. 
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could  be  feifed  to  any  ufe  but  their  own ;  that  is,  they  might 
hold  the  lands,  but  were  not  compellable  to  execute  the  truft. 
And,  if  the  feoffee  to  ufes  died  without  heir,  or  committed 
a  forfeiture,  or  married,  neither  the  lord  who  entered  for  his 
efcheat  or  forfeiture,  nor  the  hufband  who  retained  the  poffeflion 
as  tenant  by  the  curtefy,  nor  the  wife  who  was  affigned  her  dower, 
were  liable  to  perform  the  ufep;  becaufe  they  were  not  parties 
to  the  truft,  but  came  in  by  aft  of  law  :  though  doubtlefs  their 
title  in  reafon  was  no  better  than  that  of  the  heir. 

O  n  the  other  hand  the  ufe  itfelf,  or  intereft  of  cejlny  que  ufe , 
was  learnedly  refined  upon  with  many  elaborate  diftindtions. 
And,  i.  It  was  held  that  nothing  could  be  granted  to  a  ufe, 
whereof  the  ufe  is  infeparable  from  the  poffefiion ;  as  annuities, 
ways,  commons,  and  authorities,  quae  ipfo-ufu  confumimtur q :  or 
whereof  the  feifin  could  not  be  inftantly  given r.  2.  A  ufe  could 
not  be  raifed  without  a  fufficient  confideration.  For  where  a 
man  makes  a  feoffment  to  another  without  any  confideration, 
equity  prefumes  that  he  meant  it  to  the  ufe  of  himfelf5:  unlefs 
he  expreflly  declares  it  to  be  to  the  ufe  of  another,  and  then  no¬ 
thing  fliall  be  prefumed  contrary  to  his  own  expreflionsk  But, 
if  either  a  good  or  a  valuable  confideration  appears,  equity  will 
immediately  raife  a  ufe  correfpondent  to  fuch  confideration11. 
3.  Ufes  were  defcendible  according  to  the  rules  of  the  common 
law,  in  the  cafe  of  inheritances  in  poffefiion  w;  for  in  this  and 
many  other  refpedts  aequitas  fequitur  legem ,  and  cannot  eftablifh 
a  different  rule  of  property  from  that  which  the  law  has  efta- 
blifhed.  4.  Ufes  might  be  affigned  by  fecret  deeds  between  the 
parties*,  or  be  devifed  by  1  aft  will  and  teffamenty:  for,  as  the 
legal  eftate  in  the  foil  was  not  transferred  by  thefe  tranfadtions, 
no  livery' of  feifin  was  neceflary;  and,  as  the  intention  of  the  par¬ 
ties  was  the  leading  principle  in  this  fpecies  of  property,  any 
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inftrument  declaring  that  intention  was  allowed  to  be  binding  in 
equity.  But  cejluy  que  ufe  could  not  at  common  law  aliene  the 
legal  intereft  of  the  lands,  without  the  concurrence  of  his  feoffee55; 
to  whom  he  was  accounted  by  law  to  be  only  tenant  at  fuffer- 
‘ance\  5.  Ufes  were  not  liable  to  any  of  the  fcodal  burthens; 
and  particularly  did  not  efcheat  for  felony  or  other  defeCt  of 
blood;  for  efcheats,  &c ,  are  the  confequence  of  tenure ,  and 
ufes  are  held  of  nobody:  but  the  land  itfelf  was  liable  to  efcheat, 
whenever  the  blood  of  the  feoffee  to  ufes  was  extinguifhed  by 
crime  or  by  defeCt ;  and  the  lord  (as  was  before  obferved)  might 
hold  it  difcharged  of  the  ufeb.  6.  No  wife  could  be  endowed,  or 
hufband  have  his  curtefy,  of  a  ufe c :  for  no  truft  was  declared 
for  their  benefit,  at  the  original  grant  of  the  eftate.  And  there¬ 
fore  it  became  cuftomary,  when  mofh  eftates  were  put  in  ufe,  to 
fettle  before  marriage  fome  joint  eftate  to  the  ufe  of  the  hufband 
and  wife  for  their  lives;  which  was  the  original  of  modern  join¬ 
tures*1.  7.  A  ufe  could  not  be  extended  by  writ  of  e legit,  or 
other  legal  procefs,  for  the  debts  of  cejtuy  que  ufe*.  For,  being 
merely  a  creature  of  equity,  the  common  law,  which  looked  no 
farther  than  to  the  perfon  actually  feifed  of  the  land,  could  award 
no  procefs  againft  it. 

I  T  is  impracticable,  upon  our  prefent  plan,  to  purfue  the  doc¬ 
trine  of  ufes  through  all  the  refinements  and  niceties,  which  the 
ingenuity  of  the  times  (abounding  in  fubtile  difquifitions)  deduced 
from  this  child  of  the  imagination;  when  once  a  departure  was 
permitted  from  the  plain  fimple  rules  of  property  eftablifhed  by 
the  antient  law.  Thefe  principal  outlines  will  be  fully  fufficient 
to  fhew  the  ground  of  lord  Bacon’s  complaintf,  that  this  courfe 
of  proceeding  “  was  turned  to  deceive  many  of  their  juft  and 
“  reafonable  rights.  A  man,  that  had  caufe  to  fue  for  land,  knew 
“  not  againft  whom  to  bring  his  action,  or  who  was  the  owner 

z  Stat.  1  Ric. III.  c.  1.  d  See  pag.  137. 
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“  of  it.  The  wife  was  defrauded  of  her  thirds;  the  hufband  of 
“  his  curtefy ;  the  lord  of  his  wardship,  relief,  heriot,  and  ef- 
€€  cheat;  the  creditor  of  his  extent  for  debt;  and  the  poor  te- 
€€  nant  of  his  leafe.”  To  remedy  thefe  inconveniences  abundance 
of  flatutes  were  provided,  which  made  the  lands  liable  to  be  ex¬ 
tended  by  the  creditors  of  cejluy  que  ufez'y  allowed  actions  for 
the  freehold  to  be  brought  againft  him,  if  in  the  adlual  pernancy 
or  enjoyment  of  the  profits11;  made  him  liable  to  adtions  of 
wafte1;  eflablifhed  his  conveyances  and  leafes  made  without  the 
concurrence  of  his  feoffees k;  and  gave  the  lord  the  wardship  of 
his  heir,  with  certain  other  feodal  perquifites1. 


These  provifions  all  tended  to  confider  cejluy  que  ufe  as  the 
real  owner  of  the  eflate;  and  at  length  that  idea  was  carried  into 
full  effedt  by  the  flatute  27  Hen.  VIII.  c.  10.  which  is  ufually 
called  the  Jlatute  of  ufes ,  or,  in  conveyances  and  pleadings,  the 
flatute  for  transferring  ufes  into  poffejjion .  The  hint  feems  to  have 
been  derived  from  what  was  done  at  the  accefiion  of  king  Ri¬ 
chard  III;  who  having,  when  duke  of  Glocefler,  been  frequently 
made  a  feoffee  to  ufes,  would  upon  the  affumption  of  the  crown  (as 
the  law  was  then  underifood)  have  been  intitled  to  hold  the  lands 
difcharged  of  the  ufe.  But,  to  obviate  fo  notorious  an  injufiice, 
an  act  of  parliament  was  immediately  paffedm,  which  ordained 
that,  where  he  had  been  fo  infeoffed  jointly  with  other  perfons, 
the  land  fhould  veft  in  the  other  feoffees,  as  if  he  had  never  been 
named;  and  that,  where  he  flood  folely  infeoffed,  the  eflate 
itfelf  fhould  vefl  in  cefuy  que  ufe  in  like  manner  as  he  had  the 
ufe.  And  fo  the  flatute  of  Henry  VIII,  after  reciting  the  various 
inconveniences  before-mentioned  and  many  others,  enadts,  that 
“  when  any  perfon  fhall  be  feifed  of  lands,  &c.  to  the  ufe,  confi- 
“  dence,  or  trufl,  of  any  other  perfon  or  body  politic,  the  perfon 


*  Scat.  5oEdw. Ill,  c.  6.  aRic.  II.  fefT.2. 
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“  or  corporation  intitled  to  the  ufe  in  fee-fimple,  fee-tail,  for  life, 
“  or  years, or  othervvife,  fhall  from  thenceforth  ftand  and  be  feifed 
“  or  poflefied  of  the  land,  &c,  of  and  in  the  like  eftates  as  they 
“  have  in  the  ufe,  truft,  or  confidence  ;  and  that  the  eftate  of 
“  the  perfon  fo  feifed  to  ufes  fhall  be  deemed  to  be  in  him  or 
ff  them  that  have  the  ufe,  in  fuch  quality,  manner,  form,  and 
**  condition,  as  they  had  before  in  the  ufe.”  The  ftatute  thus 
*  executes  the  ufe,  as  our  lawyers  term  it ;  that  is,  it  conveys  the 
pofleflion  to  the  ufe,  and  transfers  the  ufe  into  pofTeftion  :  thereby 
making  cejiuy  que  ufe  complete  owner  of  the  lands  and  tenements,, 
as  well  at  law  as  in  equity. 

The  ftatute  having  thus,  not  abolifhed  the  conveyance  to. 
ufes,  but  only  annihilated  the  intervening  eftate  of  the  feoffee, 
and  turned  the  intereft  of  cefuy  que  ufe  into  a  legal  inftead  of  an 
equitable  ownerfhip ;  the  courts  of  common  law  began  to  take 
cognizance  of  ufes,  inftead  of  fending  the  party  to  feek  his  re¬ 
lief  in  chancery.  And,  confidering  them  now  as  merely  a  mode 
of  conveyance,  very  many  of  the  rules  before  eftablifhed  in  equity 
were  adopted  with  improvements  by  the  judges  of  the  common 
law.  The  fame  perfons  only  were  held  capable  of  being  feifed 
to  a  ufe,  the  fame  confiderations  were  necefiary  for  railing  it, 
and  it  could  only  be  raifed  of  the  fame  hereditaments,  as  for¬ 
merly.  But  as  the  ftatute,  the  inftant  it  was  raifed,  converted  it 
into  an  actual  pofiefiion  of  the  land,  a  great  number  of  the  in¬ 
cidents,  that  formerly  attended  it  in  it’s  fiduciary  ftate,  were  now 
at  an  end.  The  land  could  not  efcheat  or  be  forfeited  by  the  adt 
or  defedt  of  the  feoffee,  nor  be  aliened  to  any  purchafor  difchar- 
ged  of  the  ufe,  nor  be  liable  to  dower  or  curtefy  on  account  of 
the  feifin  of  fuch  feoffee  •,  becaufe  the  legal  eftate  never  refts  in 
him  for  a  moment,  but  is  inftantaneoufly  transferred  to  cejiuy  que 
ufe ,  as  foon  as  the  ufe  is  declared.  And,  as  the  ufe  and  the  land 
were  now  convertible  terms,  they  became  liable  to  dower,  curtefy, 
and  efcheat,  in  confequence  of  the  feifin  of  cefuy  que  ufe ,  who 
was  now  become  the  terre -tenant  alfo ;  and  they  likewife  were 
no  longer  devifable  by  will.. 
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The  various  necedities  of  mankind  induced  alfo  the  judges 
very  foon  to  depart  from  the  rigour  and  fimplicity  of  the  rules 
of  the  common  law,  and  to  allow  a  more  minute  and  complex 
condrucdion  upon  conveyances  to  ufes  than  upon  others.  Hence 
it  was  adjudged,  that  the  ufe  need  not  always  be  executed  the 
indant  the  conveyance  is  made  :  but,  if  it  cannot  take  effect  at 
that  time,  the  operation  of  the  datute  may  wait  till  the  ufe  fhall 
arife  upon  fome  future  contingency,  to  happen  within  a  reafon- 
able  period  of  time  ;  and  in  the  mean  while  the  antient  ufe  ihall 
remain  in  the  original  grantor  :  as,  when  lands  are  conveyed  to 
the  ufe  of  A  and  B,  after  a  marriage  fhall  be  had  between  them", 
or  to  the  ufe  of  A  and  his  heirs  till  B  fhall  pay  him  a  fum  of 
money,  and  then  to  the  ufe  of  B  and  his  heirs0.  Which  dodtrine, 
when  devifes  by  will  were  again  introduced,  and  confidered  as 
equivalent  in  point  of  condrudtion  to  declarations  of  ufes,  was  alfo 
adopted  in  favour  of  executory  devifes*.  But  herein  thefe,  which  are 
called  contingent  or fpringing ,  ufes  differ  from  an  executory  devife; 
in  that  there  mud;  be  a  perfon  feifed  to  fuch  ufes  at  the  time  when 
the  contingency  happens,  elfe  they  can  never  be  executed  by 
the  datute  ;  and  therefore,  if  the  edate  of  the  feoffee  to  fuch 
ufe  be  dedroyed  by  alienation  or  otherwife,  before  the  contin¬ 
gency  arifes,  the  ufe  is  dedroyed  for  everq  :  whereas  by  an  exe¬ 
cutory  devife  the  freehold  itfelf  is  transferred  to  the  future  de- 
vilee.  And,  in  both  thefe  cafes,  a  fee  may  be  limited  to  take  effect 
after  a  feer,  becaufe,  though  that  was  forbidden  by  the  common 
law  in  favour  of  the  lord’s  efcheat,  yet,  when  the  legal  edate 
was  not  extended  beyond  one  fee-fimple,  fuch  fubfequent  ufes 
(after  a  ufe  in  fee)  were  before  the  datute  permitted  to  be  limit¬ 
ed  in  equity ;  and  then  the  datute  executed  the  legal'  edate  in 
the  fame  manner  as  the  ufe  before  fubdded.  It  was  alfo  held 
that  a  ufe,  though  executed,  may  change  from  one  to  another 
by  circumdances  ex  pojl  fafto* as,  if  A  makes  a  feoffment 

*3  i  Rep.  134.  138.  Cro.  Eliz.  439. 
r  Pollexf.  78.  10  Mod.  423. 
s  Bro.  A  hr.  tit.  Feoffm,  al  ufes.  30. 


n  2  Roll.  Abr.  791.  Cro.  Eliz.  439. 
0  Bro.  Abr.  tit.  Feoff,  al  ufes,  30. 
p  See  pag.  173. 
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to  the  ufe  of  his  intended  wife  and  her  elded:  fon  for  their 
lives,  upon  the  marriage  the  wife  takes  the  whole  ufe  in  feve- 
ralty;  and,  upon  the  birth  of  a  fon,  the  ufe  is  executed  jointly 
in  them  both*.  This  is  fometimes  called  a  fecondary ,  fometimes  a 
fhtfthig ,  ufe.  And,  whenever  the  ufe  limited  by  the  deed  expires, 
or  cannot  veft,  it  returns  back  to  him  who  raifed  it,  after  fuch 
expiration  or  during  fuch  impoffibility,  and  is  ftiled  a  refulting 
ufe.  As,  if  a  man  makes  a  feoffment  to  the  ufe  of  his  intended 
wife  for  life,  with  remainder  to  the  ufe  of  her  firft-born  fon  in 
tail;  here,  till  he  marries  the  ufe  refults  back  to  himfelf ;  after 
marriage,  it  is  executed  in  the  wife  for  life ;  and,  if  fhe  dies  with¬ 
out  iffue,  the  whole  refults  back  to  him  in  fee  u.  It  was  likewife 
held,  that  the  ufes  originally  declared  may  be  revoked  at  any  fu¬ 
ture  time,  and  new  ufes  be  declared  of  the  land,  provided  the 
grantor  referved  to  himfelf  fuch  a  power  at  the  creation'  of  the 
eftate;  whereas  the  utmoft  that  the  common  law  would  allow, 
was  a  deed  of  defeazance  coeval  with  the  grant  itfelf  (and  there¬ 
fore  efteemed  a  part  of  it)  upon  events  fpecifically  mentioned". 
And,  in  cafe  of  fuch  a  revocation,  the  old  ufes  were  held  inftantly 
to  ceafe,  and  the  new  ones  t <5  become  executed  in  their  fteadx. 
And  this  was  permitted,  partly  to  indulge  the  convenience,  and 
partly  the  caprice  of  mankind 3  who  (as  lord  Bacon  obferves y) 
have  always  affedled  to  have  the  difpofition  of  their  property  re¬ 
vocable  in  their  own  time,  and  irrevocable  ever  afterwards. 

B  y  this  equitable  train  of  decifions  in  the  courts  of  law,  the 
power  of  the  court  of  chancery  over  landed  property  was  greatly 
curtailed  and  diminifhed.  But  one  or  two  technical  fcruples,  which 
the  judges  found  it  hard  to  get  over,  reftored  it  with  tenfold  in- 
creafe.  They  held  in  the  firft  place,  that  “  no  ufe  could  be  li- 
“  mited  on  a  ufez,”  and  that  when  a  man  bargains  and  fells  his 
land  for  money,  which  raifes  a  ufe  by  implication  to  the  bar¬ 
gainee,  the  limitation  of  a  farther  ufe  to  another  perfon  is  re- 


*  Bacon  of  ufes.  351. 
u  Ibid.  350.  1  Rep.  j 20. 
w  See  pag.  327. 
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pugnant  and  therefore  void3.  And  therefore,  on  a  feoffment  to  A 
and  his  heirs,  to  the  ufe  of  B  and  his  heirs,  in  trufl  for  C  and 
his  heirs,  they  held  that  the  flatute  executed  only  the  firfl  ufe, 
and  that  the  fecond  was  a  mere  nullity:  not  adverting,  that  the 
inflant  the  firfl  ufe  was  executed  in  B,  he  became  feifed  to  the  ufe 
of  C,  which  fecond  ufe  the  flatute  might  as  well  be  permitted 
to  execute  as  it  did  the  firfl;  and  fo  the  legal  eflate  might  be  in- 
flantaneoufly  tranfmitted  down,  through  a  hundred  ufes  upon 
ufes,  till  finally  executed  in  the  lafl  cejluy  que  ufe.  Again;  as  the 
flatute  mentions  only  fuch  perfons  as  were  feifed  to  the  ufe  of  o- 
thers,  this  was  held  not  to  extend  to  terms  of  years,or  other  chattel 
interefls,  whereof  the  termor  is  not  feifed ,  but  only  pofleffedh; 
and  therefore,  if  a  term  of  one  thoufand  years  be  limited  to  A, 
to  the  ufe  of  (or  in  trull  for)  B,  the  flatute  does  not  execute  this 
ufe,  but  leaves  it  as  at  common  lawc.  And  laflly,  (by  more 
modern  refolutions)  where  lands  are  given  to  one  and  his  heirs, 
in  trufl  to  receive  and  pay  over  the  profits  to  another,  this  ufe  is 
not  executed  by  the  flatute  :  for  the  land  mufl  remain  in  the 
truflee  to  enable  him  to  perform  the  trufl d. 

O  f  the  two  more  antient  diflindlions  the  courts  of  equity 
quickly  availed  themfelves.  In  the  firfl  cafe  it  was  evident,  that 
B  was  never  intended  by  the  parties  to  have  any  beneficial  inte- 
refl ;  and,  in  the  fecond,  the  cefuy  que  ufe  of  the  term  was  ex- 
preflly  driven  into  the  court  of  chancery  to  feek  his  remedy  :  and 
therefore  that  court  determined,  that  though  thefe  were  not  ufes9 
which  the  flatute  could  execute,  yet  flill  they  were  trufls  in  e- 
quity,  which  in  confcience  ought  to  be  performed.  To  this  the 
reafon  of  mankind  aflented,  and  the  dodlrine  of  ufes  was  revived, 
under  the  denomination  of  trufls:  and  thus,  by  this  flridl  con- 
flrudlion  of  the  courts  of  law,  a  flatute  made  upon  great  delibe¬ 
ration,  and  introduced  in  the  mofl  folemn  manner,  has  had  little 
other  effedt  than  to  make  a  flight  alteration  in  the  formal  words 
of  a  conveyance0. 

d  1  Equ.  Caf.  abr.  383,  384 
c  Vaugh.50.  Atk.591. 
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However,  the  courts  of  equity,  in  the  exercife  of  this  new 
jurifdidtion,  have  wifely  avoided  in  a  great  degree  thofe  mifchiefs 
which  made  ufes  intolerable.  They  now  confider  a  truft-eftate 
(either  when  exprefily  declared  or  refulting  by  necefiary  implica¬ 
tion)  as  equivalent  to  the  legal  ownerfhip,  governed  by  the  fame 
rules  of  property,  and  liable  to  every  charge  in  equity,  which 
the  other  is  fubjedt  to  in  law  :  and,  by  a  long  feries  of  uniform 
determinations,  for  now  near  a  century  pad,  with  fome  affiftance 
from  the  legiflature,  they  have  raifed  a  new  fyftem  of  rational 
jurifprudence,  by  which  trufts  are  made  to  anfwer  in  general  all 
the  beneficial  ends  of  ufes,  without  their  inconvenience  or  frauds. 
The  truftee  is  confidered  as  merely  the  inftrument  of  conveyance, 
and  can  in  no  fliape  affedt  the  eftate,  unlefs  by  alienation  for  a 
valuable  confideration  to  a  purchafor  without  notice f;  which,  as 
cejiuy  que  ufe  is  generally  in  pofTeflion  of  the  land,  is  a  thing  that 
can  rarely  happen.  The  truft  will  defcend,  may  be  aliened, 
is  liable  to  debts,  to  forfeiture,  to  leafes  and  other  incumbrances, 
nay  even  to  the  curtefy  of  the  hufband,  as  if  it  was  an  eftate  at 
law.  It  has  not  yet  indeed  been  fubjedted  to  dower,  more  from 
a  cautious  adherence  to  fome  hafty  precedents  s,  than  from  any 
well-grounded  principle.  It  hath  alfo  been  held  not  liable  to 
efcheat  to  the  lord,  in  confequence  of  attainder  or  want  of  heirs  h: 
becaufe  the  truft  could  never  be  intended  for  his  benefit.  But 
let  us  now  return  to  the  ftatute  of  ufes. 

The  only  fervice,  as  was  before  obferved,  to  which  this  fta¬ 
tute  is  now  configned,  is  in  giving  efficacy  to  certain  new  and 
fecret  fpecies  of  conveyances;  introduced  in  order  to  render  tranf- 
adtions  of  this  fort  as  private  as  pofiible,  and  to  fave  the  trouble 
of  making  livery  of  feifin,  the  only  antient  conveyance  of  corpo¬ 
real  freeholds  :  the  fecurity  and  notoriety  of  which  public  invef- 
titure  abundantly  overpaid  the  labour  of  going  to  the  land,  or  of 
fending  an  attorney  in  one’s  ftead.  But  this  now  has  given  way  to 

f  2  Freem.  43.  h  Hardr.  494.  Burgefs  and  Wfieatc,  Hil* 
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12.  A  twelfth  fpecies  of  conveyance,  called  a  covenant  to 
Jiand  feifed  to  nfes :  by  which  a  man,  feifed  of  lands,  covenants 
in  coniideration  of  blood  or  marriage  that  he  will  Hand  feifed  of 
the  fame  to  the  ufe  of  his  child,  wife,  or  kinfman ;  for  life,  in 
tail,  or  in  fee.  Here  the  ftatute  executes  at  once  the  eftate ;  for 
the  party  intended  to  be  benefited,  having  thus  acquired  the  ufe, 
is  thereby  put  at  once  into  corporal  pofiefiion  of  the  land1,  with¬ 
out  ever  feeing  it,  by  a  kind  of  parliamentary  magic.  But  this 
conveyance  can  only  operate,  when  made  upon  fuch  weighty  and 
interefling  confideradons  as  thofe  of  blood  or  marriage. 

13.  A  thirteenth  fpecies  of  conveyance,  introduced  by 
th  is  ftatute,  is  that  of  a  bargain  and  Jale  of  lands ;  which  is  a 
kind  of  a  real  contradl,  whereby  the  bargainor  for  fome  pecu¬ 
niary  confideration  bargains  and  fells,  that  is,  contracts  to  con¬ 
vey,  the  land  to  the  bargainee ;  and  becomes  by  fuch  bargain  a 
truftee  for,  or  feifed  to  the  ufe  of,  the  bargainee ;  and  then  the 
ftatute  of  ufes  completes  the  purchafeJ.*  or,  as  it  has  been  well 
expreffedk,  the  bargain  firft  vefts  the  ufe,  and  then  the  ftatute 
veils  the  pofiefiion.  But  as  it  was  forefeen  that  conveyances,  thus 
made,  would  want  all  thofe  benefits  of  notoriety,  which  the  old 
common  law  afiurances  were  calculated  to  give;  to  prevent  there¬ 
fore  clandeftine  conveyances  of  freeholds,  it  was  enadled  in  the 
fame  fefilon  of  parliament  by  ftatute  27  Hen.  VIII.  c.16.  that 
fuch  bargains  and  fales  fhould  not  enure  to  pafs  a  freehold,  un- 
lefs  the  fame  be  made  by  indenture,  and  enrolled  within  fix  months 
in  one  of  the  courts  of  Wellminfler-hall  or  with  the  citflos  ro- 
tulorum  of  the  county.  Clandefline  bargains  and  fales  of  chattel 
interefis,  or  leales  for  years,  were  thought  not  worth  regarding, 
as  fuch  interefis  were  very  precarious  till  about  fix  years  before1; 
which  alfo  occafioncd  them  to  be  overlooked  in  framing  the  fia- 
tute  of  ufes  :  and  therefore  fuch  bargains  and  fales  are  not  di¬ 
rected  to  be  enrolled.  But  how  impofiible  is  it  to  forefee,  and 
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provide  againft,  all  the  confequences  of  innovations  !  This  omif- 
fion  has  given  rife  to 

14.  A  fourteenth  fpecies  of  conveyance,  viz,  by  leafe 
and  releafe ;  firft  invented  by  ferjeant  Moore,  foon  after  the  fta- 
tute  of  ufes,  and  now  the  moft  common  of  any,  and  therefore 
not  to  be  fhaken ;  though  very  great  lawyers  (as,  particularly, 
Mr  Noy)  have  formerly  doubted  it’s  validity  m.  It  is  thus  con¬ 
trived.  A  leafe,  or  rather  bargain  and  fale,  upon  fome  pecuniary 
confideration,  for  one  year,  is  made  by  the  tenant  of  the  freehold 
to  the  leffee  or  bargainee.  Now  this,  without  any  enrollment, 
makes  the  bargainor  {land  feifed  to  the  ufe  of  the  bargainee,  and 
veils  in  the  bargainee  the  ufe  of  the  term  for  a  year ;  and  then 
the  flatute  immediately  annexes  the  pojj'ejjion.  He  therefore,  be¬ 
ing  thus  in  poffeffion,  is  capable  of  receiving  a  releafe  of  the  free¬ 
hold  and  reverfion  ;  which,  we  have  feen  before  n,  mud  be  made 
to  a  tenant  in  poffefiion  :  and  accordingly,  the  next  day,  a  releafe 
is  granted  to  him  °.  This  is  held  to  fupply  the  place  of  livery  of 
feifin ;  and  fo  a  conveyance  by  leafe  and  releafe  is  faid  to  amount 
to  a  feoffment p. 

15.  To  thefe  may  be  added  deeds  to  lead  or  declare  the  ufes  of 
other  more  dired  conveyances,  as  feoffments,  fines,  and  reco¬ 
veries  ;  of  which  we  fhall  fpeak  in  the  next  chapter  :  and, 

16.  D  e  e  ds  of  revocation  of  ufes  ;  hinted  at  in  a  former  page  % 
and  founded  in  a  previous  power,  referved  at  the  railing  of  the 
ufes r,  to  revoke  fuch  as  were  then  declared  3  and  to  appoint  others 
in  their  dead,  which  is  incident  to  the  power  of  revocation  8. 
And  this  may  fuffice  for  a  fpecimen  of  conveyances  founded  upon 
the  ftatute  of  ufes 3  and  will  finifh  our  obfervations  upon  fuch 
deeds  as  ferve  to  transfer  real  property. 

m  2  Mod.  252.  *  pag.  335. 
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Before  we  conclude,  it  will  not  be  improper  to  fubjoin  a 
few  remarks  upon  fuch  deeds  as  are  ufed  not  to  convey,  but  to 
charge  or  incumber,  lands,  and  difcharge  them  again  :  of  which 
nature  are,  obligations  or  bonds,  recognizances ,  and  defeazanceis , 
upon  them  both. 

1 .  An  obligation ,  or  bond,  is  a  deed  1  whereby  the  obligor  ob¬ 
liges  himfelf,  his  heirs,  executors,  and  adminiftrators,  to  pay  a 
certain  fum  of  money  to  another  at  a  day  appointed.  If  this  be 
all,  the  bond  is  called  a  fingle  one,  Jimplex  obligatio  ;  but  there  is 
generally  a  condition  added,  that  if  the  obligor  does  fome  parti¬ 
cular  adl,  the  obligation  fhall  be  void,  or  elfe  (hall  remain  in  full 
force  :  as,  payment  of  rent ;  performance  of  covenants  in  a 
deed  ;  or  repayment  of  a  principal  fum  of  money  borrowed  of 
the  obligee,  with  interefl,  which  principal  fum  is  ufually  one 
half  of  the  penal  fum  fpecified  in  the  bond.  In  cafe  this  condi¬ 
tion  is  not  performed,  the  bond  becomes  forfeited,  or  abfolute  at 
law,  and  charges  the  obligor  while  living;  and  after  his  death 
the  obligation  defcends  upon  his  heir,  who  (on  defedt  of  perfonal 
affets)  is  bound  to  difcharge  it,  provided  he  has  real  affets  by 
defcent  as  a  recompenfe.  So  that  it  may  be  called,  though  not  a 
direB ,  yet  a  collateral ,  charge  upon  the  lands.  How  it  affedts  the 
perfonal  property  of  the  obligor,  will  be  more  properly  confi- 
dered  hereafter. 

I  f  the  condition  of  a  bond  be  impoffible  at  the  time  of  ma¬ 
king  it,  or  be  to  do  a  thing  contrary  to  fome  rule  of  law  that  is 
merely  pofitive,  or  be  uncertain,  or  infenfible,  the  condition 
alone  is  void,  and  the  bond  fhall  Band  fingle  and  unconditional  : 
for  it  is  the  folly  of  the  obligor  to  enter  into  fuch  an  obligation, 
from  which  he  can  never  be  releafed.  If  it  be  to  do  a  thing  that 
is  malwn  in fe ,  the  obligation  itfelf  is  void  :  for  the  whole  is  an 
unlawful  contradt,  and  the  obligee  fhall  take  no  advantage  from 
fuch  a  tranfadlion.  And  if  the  condition  be  pofhble  at  the  time 

1  See  appendix,  N°.  III.  pag.  xiii. 
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of  making  it,  and  afterwards  becomes  impoffible  by  the  ad  of 
God,  the  ad  of  law,  or  the  ad  of  the  obligee  himfelf,  there  the 
penalty  of  the  obligation  is  faved  :  for  no  prudence  or  forefight 
of  the  obligor  could  guard  againft  fuch  a  contingency11.  On  the 
forfeiture  of  a  bond,  or  it’s  becoming  fingle,  the  whole  penalty 
was  recoverable  at  law  :  but  here  the  courts  of  equity  interpofed, 
and  would  not  permit  a  man  to  take  more  than  in  conscience  he 
ought  5  viz.  his  principal,  intereft,  and  expenfes,  in  cafe  the  for¬ 
feiture  accrued  by  non-payment  of  money  borrowed  5  the  da¬ 
mages  fuftained,  upon  non  performance  of  covenants :  and  the  like. 
And  the  Statute  46c  5  Ann.  c.  16.  hath  alfo  enaded,  in  the  fame. 
Spirit  of  equity,  that  in  cafe  of  a  bond,  conditioned  for  the  pay¬ 
ment  of  money,  the  payment  or  tender  of  the  principal  Sum, 
due,  with  intereSt,  and  coils,  even  though  the  bond  be  forfeited, 
and  a  fuit  commenced  thereon,  ihall  be  a  full  fatisfadion  and. 
difcharge. 

2.  A  recognizance  is  an  obligation  of  record,  which  a  man  en¬ 
ters  into  before  Some  court  of  record  or  magiftrate  duly  authori¬ 
zed  w,  with  condition  to  do  Some  particular  ad  ;  as  to  appear  at 
the  affiles,  to  keep  the  peace,  to  pay  a  debt,  or  the  like.  It  is 
in  moil  relpeds  like  another  bond  ;  the  difference  being  chiefly 
this ,  that  the  bond  is  the  creation  of  a  freSh  debt  or  obligation. 
de  novo ,  the  recognizance  is  an  acknowlegement  of  a  former  debt, 
upon  record  ;  the  form  whereof  is,  “  that  A.  B.  doth  acknow- 
“  lege  to  owe  to  our  lord  the  king,  to  the  plaintiff,  to  C.  D.  or 
“  the  like,  the  Sum  of  ten  pounds,”  with  condition  to  be  void  on. 
performance  of  the  thing  Stipulated:  in  which  cafe  the  king, 
the  plaintiff,  C.  D.  &e,  is  called  the  cognizee,  (t  is  cui  cognofci 
**  tnr as  he  that  enters  into  the  recognizance  is  called  the  cog- 
nizor,  “  is  qui  cognofcit .”  This,  being  either  certified  to,  or  taken 
by  the  officer  of  Some  court,  is  witneffed.  only  by  the  record  of 
that  court,  and  not  by  the  party’s  Seal  :  fo  that.it  is  not  in  Arid 
propriety  a  deed,  though  the  effeds  of  it  are  greater  than  a  com¬ 
mon  obligation ;  being  allowed  a  priority  in  point  of  payment,. 

a  Co,  Lit t.  206.,  w  Bro.  Abr.  tit .  reccgnizancs.  24. 
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and  binding  the  lands  of  the  cognizor,  from  the  time  of  enroll¬ 
ment  on  record  \  There  are  alfo  ether  recognizances,  of  a  pri¬ 
vate  kind,  in  nature  of  a  Jlatute  Jlaple ,  by  virtue  of  the  ftatute 
23  Hen.  VIII.  c.  6.  which  have  been  already  explained  y,  and 
fhewn  to  be  a  charge  upon  real  property. 

3.  A  defeazance,  on  a  bond,  or  recognizance,  or  judg¬ 
ment  recovered,  is  a  condition  which,  when  performed,  defeats 
or  undoes  it,  in  the  fame  manner  as  a  defeazance  of  an  eftate 
before-mentioned.  It  differs  only  from  the  common  condition  of 
a  bond,  in  that  the  one  is  always  inferted  in  the  deed  or  bond 
itfelf,  the  other  is  made  between  the  fame  parties  by  a  feparate 
and  frequently  a  fubfequent  deed  z.  This,  like  the  condition  of 
a  bond,  when  performed,  difeharges  and  difincumbers  the  eftate 
of  the  obligor. 

These  are  the  principal  fpecies  of  deeds  or  matter  in  pais) 
by  which  eftates  may  be  either  conveyed,  or  at  leaft  aftedted. 
Among  which  the  conveyances  to  ufes  are  by  much  the  molt  fre¬ 
quent  of  any  ;  though  in  thefe  there  is  certainly  one  palpable  de- 
fedt,  the  want  of  fufficient  notoriety  :  fo  that  purchafors  or  credi¬ 
tors  cannot  know  with  any  abfolute  certainty,  what  the  eftate, 
and  the  title  to  it,  in  reality  are,  upon  which  they  are  to  lay  out 
or  to  lend  their  money.  In  the  antient  feodal  method  of  convey¬ 
ance  (by  giving  corporal  feifin  of  the  lands)  this  notoriety  was  in 
fome  meafure  anfwered ;  but  all  the  advantages  refulting  from 
thence  are  now  totally  defeated  by  the  introdudlion  of  death-bed 
devifes  and  fecret  conveyances :  and  there  has  never  been  yet  any 
fufficient  guard  provided  againft  fraudulent  charges  and  incum¬ 
brances  ;  iince  the  difufe  of  the  old  Saxon  cuftom  of  tranfadling 
all  conveyances  at  the  county  court,  and  entering  a  memorial  of 
them  in  the  chartulary  or  leger-book  of  fome  adjacent  monaftery3; 
and  the  failure  of  the  general  regifter  eftablifhed  by  king  Richard 
the  firft,  for  mortgages  made  to  Jews,  in  the  capitula  de  Judaeis , 


x  Stat.  29  Car.  II.  c.  3.  §.  18. 
y  See  pag.  160. 


Co.  Litt.  237.  2  Saund.  47. 
Hickes  Differ  tat,  epijiolar,  9. 
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of  which  Hoveden  has  preferved  a  copy.  How  far  the  eftablifh- 
ment  of  a  like  general  regifter,  for  deeds,  and  wills,  and  other 
adts  affedting  real  property,  would  remedy  this  inconvenience, 
deferves  to  be  well  confidered.  In  Scotland  every  adt  and  event, 
regarding  the  tranfmiffion  of  property,  is  regularly  entered  on 
record  b.  And  fome  of  our  own  provincial  divifions,  particularly 
the  extended  county  of  York,  and  the  populous  county  of  Mid- 
dlefex,  have  prevailed  with  the  legiflature  c  to  eredt  fuch  regifters 
in  their  feveral  diftridts.  But,  however  plaufible  thefe  provifions 
may  appear  in  theory,  it  hath  been  doubted  by  very  competent 
judges,  whether  more  difputes  have  not  arifen  in  thofe  counties 
by  the  inattention  and  omiffions  of  parties,  than  prevented  by 
the  ufe  of  regifters. 


b  Dalrymple  on  feodal  property.  262,  c  Stat.  2  &  3  Ann.  c.  4.  6  Ann.  c.  35,. 

Is'c.  7  Ann.  c.  20.  8  Geo.  II.  c.  6. 
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Chapter  the  twenty  first. 

Of  ALIENATION  by  matter  of  RECORD. 


ASSURANCES  by  matter  of  record  are  fuch  as  do  not 
entirely  depend  on  the  aft  or  confent  of  the  parties  them- 
felves  :  but  the  fanftion  of  a  court  of  record  is  called  in,  to  fub- 
ftantiate,  preferve,  and  be  a  perpetual  teftimony  of,  the  transfer 
of  property  from  one  man  to  another  or  of  it’s  eftablifhment, 
when  already  transferred.  Of  this  nature  are,  i.  Private  afts  of 
parliament.  2.  The  king’s  grants.  3.  Fines.  4.  Common  re¬ 
coveries. 

I.  Private  aids  of  parliament  are,  efpecially  of  late  years, 
become  a  very  common  mode  of  affurance.  For  it  may  fome- 
times  happen,  that,  by  the  ingenuity  of  fome,  and  the  blunders 
of  other  praftitioners,  an  eftate  is  moil  grievoufly  entangled  by 
a  multitude  of  contingent  remainders,  refulting  trufts,  fpringing 
ufes,  executory  devifes,  and  the  like  artificial  contrivances ;  (a 
confufion  unknown  to  the  fimple  conveyances  of  the  common 
law)  fo  that  it  is  out  of  the  power  of  either  the  courts  of  law 
or  equity  to  relieve  the  owner.  Or  it  may  fometimes  happen, 
that,  by  the  ftriftnefs  or  omiffions  of  family  fettlements,  the  te¬ 
nant  of  the  eftate  is  abridged  of  fome  reafonable  power,  (as  let¬ 
ting  leafes,  making  a  jointure  for  a  wife,  or  the  like)  which 
power  cannot  be  given  him  by  the  ordinary  judges  either  in  com¬ 
mon  law  or  equity.  Or  it  may  be  neceffary,  in  fettling  an  e- 
ftate,  to  fecure  it  againft  the  claims  of  infants  or  other  perfons 
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under  legal  difabilities ;  who  are  not  bound  by  any  judgments  or 
decrees  of  the  ordinary  courts  of  judice.  In  thefe,  or  other  cafes 
of  the  like  kind,  the  tranfcendent  power  of  parliament  is  called 
in,  to  cut  the  Gordian  knot ;  and  by  a  particular  law,  enadted 
for  this  very  purpofe,  to  unfetter  an  edate ;  to  give  it’s  tenant 
reafonable  powers ;  or  to  allure  it  to  a  purchafor,  againd  the  re¬ 
mote  or  latent  claims  of  infants  or  difabled  perfons,  by  fettling 
a  proper  equivalent  in  proportion  to  the  intered  fo  barred.  This 
practice  was  carried  to  a  great  length  in  the  year  fucceeding  the 
redoration ;  by  fetting  afide  many  conveyances  alleged  to  have 
been  made  by  condraint,  or  in  order  to  fcreen  the  edates  from 
being  forfeited  during  the  ufurpation.  And  at  lad  it  proceeded 
fo  far,  that,  as  the  noble  hidorian  expreffes  it a,  every  man  had 
raifed  an  equity  in  his  own  imagination,  that  he  thought  ought 
to  prevail  againd  any  defcent,  .teftament,  or  adt  of  law,  and  to 
find  relief  in  parliament  :  which  occafioned  the  king  at  the  clofe 
of  the  feflion  to  remark  b,  that  the  good  old  rules  of  law  are  the 
bed  fecurity ;  and  to  wifb,  that  men  might  not  have  too  much 
caufe  to  fear,  that  the  fettlements  which  they  make  of  their 
edates  fhall  be  too  eafily  unfettled  when  they  are  dead,  by  the 
power  of  parliament. 

Acts  of  this  kind  are  however  at  prefent  carried  on,  in  both 
houfes,  with  great  deliberation  and  caution  ;  particularly  in  the 
houfe  of  lords  they  are  ufually  referred  to  two  judges,  to  exa¬ 
mine  and  report  the  fadts  alleged,  and  to  fettle  all  technical 
forms.  Nothing  alfo  is  done  without  the  confent,  expreffly  given, 
of  all  parties  in  being  and  capable  of  confent,  that  have  the  re- 
moteft  intered  in  the  matter  \  unlefs  fuch  confent  fhall  appear 
to  be  perverfely  and  without  any  reafon  withheld.  And,  as  was 
before  hinted,  an  equivalent  in  money  or  other  edate  is  ufually 
fettled  upon  infants,  or  perfons  not  in  ejje ,  or  not  of  capacity  to 
adt  for  themfelves,  who  are  to  be  concluded  by  this  adt.  And  a 
general  faving  is  condantly  added,  at  the  clofe  of  the  bill,  of  the 
right  and  intered  of  all  perfons  whatfoever ;  except  thofe  whofe 

1  Lord  Clar.  Contin.  162.  h  Ibid,  163. 
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confent  is  fo  given  or  purchafed,  and  who  are  therein  particular¬ 
ly  named. 

A  law,  thus  made,  though  it  binds  all  parties  to  the  bill,  is 
yet  looked  upon  rather  as  a  private  conveyance,  than  as  the  fo- 
lemn  aft  of  the  legiflature.  It  is  not  therefore  allowed  to  be  a 
public ,  but  a  mere  private  flatute ;  it  is  not  printed  or  publifhed 
among  the  other  laws  of  the  fefiion  it  hath  been  relieved  againft, 
when  obtained  upon  fraudulent  fuggeftions  ;  and  no  judge  or  jury 
is  bound  to  take  notice  of  it,  unlefs  the  fame  be  fpecially  fet  forth 
and  pleaded  to  them.  It  remains  however  enrolled  among  the  pub¬ 
lic  records  of  the  nation,  to  be  for  ever  preferved  as  a  perpetual 
teftimony  of  the  conveyance  or  affurance  fo  made  or  eftablifhed. 

II.  The  kings  grants  are  alfo  matter  of  public  record.  For, 
as  St.  Germyn  faysc,  the  king’s  excellency  is  fo  high  in  the  law, 
that  no  freehold  may  be  given  to  the  king,  nor  derived  from 
him,  but  by  matter  of  record.  And  to  this  end  a  variety  of  of¬ 
fices  are  erefted,  communicating  in  a  regular  fubordination  one 
with  another,  through  which  all  the  king’s  grants  muff  pafs,  and 
be  tranfcribed,  and  enrolled ;  that  the  fame  may  be  narrowly  in- 
fpefted  by  his  officers,  who  will  inform  him  if  any  thing  con¬ 
tained  therein  is  improper,  or  unlawful  to  be  granted.  Thefe 
grants,  whether  of  lands,  honours,  liberties,  franchifes,  or  ought 
befides,  are  contained  in  charters,  or  letters  patent ,  that  is,  open 
letters,  literae  patentes  :  fo  called  becaufe  they  are  not  fealed  up, 
but  expofed  to  open  view,  with  the  great  feal  pendant  at  the  bot¬ 
tom  ,*  and  are  ufually  direfted  or  addreffed  by  the  king  to  all  his 
fubjefts  at  large.  And  therein  they  differ  from  certain  other  let¬ 
ters  of  the  king,  fealed  alfo  with  his  great  feal,  but  direfted  to 
particular  perfons,  and  for  particular  purpofes  :  which  therefore, 
not  being  proper  for  public  infpeftion,  are  clofed  up  and  fealed 
on  the  outfide,  and  are  thereupon  called  writs  clofe ,  literae  clan- 
fae  \  and  are  recorded  in  the  clofe-rolls ,  in  the  fame  manner  as 
the  others  are  in  the  patent-rolls . 

c  Dr  &  Stud.  l.i.  d.  8. 
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Grants  or  letters  patent  muft  firft  pafs  by  bill :  which  is 
prepared  by  the  attorney  and  folicitor  general,  in  confequence  of 
a  warrant  from  the- crown  ;  and  is  then  figned,  that  is,  fuper- 
fcribed  at  the  top,  with  the  king’s  own  Jign  manual \  and  fealed 
with  his  privy  fignct ,  which  is  always  in  the  cuftody  of  the  prin¬ 
cipal  fecretary  of  ftate ;  and  then  fometimes  it  immediately  paffes 
under  the  great  feal,  in  which  cafe  the  patent  is  fubfcribed  in  thefe 
words,  “per  ipfum  regem9  by  the  king  himfelfV’  Otherwife 
the  courfe  is  to  carry  an  extract  of  the  bill  to  the  keeper  of  the 
privy  feal \  who  makes  out  a  writ  or  warrant  thereupon  to  the 
chancery;  fo  that  the  fign  manual  is  the  warrant  to  the  privy 
feal,  and  the  privy  feal  is  the  warrant  to  the  great  feal  :  and  in 
this  laft  cafe  the  patent  is  fubfcribed,  “  per  breve  de  privato  figil - 
“  loy  by  writ  of  privy  feal  V*  But  there  are  fome  grants,  which 
only  pafs  through  certain  offices,  as  the  admiralty  or  treafury,  in 
confequence  of  a  fgn  manual^  without  the  confirmation  of  either 
the  fgncty  the  great >  or  the  privy  feal. 

The  manner  of  granting  by  the  king,  does  not  more  differ 
from  that  by  a  fubjedt,  than  the  conflruftion  of  his  grants,  when 
made.  I .  A  grant  made  by  the  king,  at  the  fait  of  the  grantee * 
fhall  be  taken  moll;  beneficially  for  the  king,  and  againf  the  par¬ 
ty  :  whereas  the  grant  of  a  fubjedt  is  conftrued  moft  ffrongly  a* 
gainf  the  grantor.  Wherefore  it  is  ufual  to  infert  in  the  king’s 
grants,  that  they  are  made,  not  at  the  fuit  of  the  grantee,  but 
“ex  faeciali  gratia ,  cert  a  fcientia ,  et  mero  motu  regis and  then 
they  have  a  more  liberal  conftrudtion f.  2.  A  fubjedt’s  grant  fhall 
be  conffrued  to  include  many  things,  befides  what  are  expreffed, 
if  neceffary  for  the  operation  of  the  grant.  Therefore,  in  a  pri¬ 
vate  grant  of  the  profits  of  land  for  one  year,  free  ingrefs,  egrefs, 
and  regrefs,  to  cut  and  carry  away  thofe  profits,  are  alfo  inclu- 
fively  granted 6 :  and  if  a  feoffment  of  land  was  made  by  a  lord 

*  9  Rep.  18.  f  Finch.  L.  100.  io  Rep.  112. 

e  Ibid.  2  Inlt.  555.  £  Co.  Litt.  56. 
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to  his  villein,  this  operated  as  a  manumilTioii h ;  for  he  was  other- 
wife  unable  to  hold  it.  But  the  king’s  grant  fhall  not  enure  to 
any  other  intent,  than  that  which  is  precifely  expreffed  in  the 
grant.  As,  if  he  grants  land  to  an  alien,  it  operates  nothing; 
for  fuch  grant  fhall  not  alfo  enure  to  make  him  a  denizen,  that 
fo  he  may  be  capable  of  taking  by  grant  \  3.  When  it  appears, 

from  the  face  of  the  grant,  that  the  king  is  mistaken,  or  deceived, 
either  in  matter  of  factor  matter  of  law,  as  in  cafe  of  falfe  fug- 
geftion,  mifinformation,  or  mifrecital  of  former  grants  ;  or  if 
his  own  title  to  the  thing  granted  be  different  from  what  he  fup- 
pofes ;  or  if  the  grant  be  informal ;  or  if  he  grants  an  effate  con¬ 
trary  to  the  rules  of  law;  in  any  of  thefe  cafes  the  grant  is  ab- 
folutely  voidk.  For  inflance ;  if  the  king  grants  lands  to  one 
and  his  heirs  male ,  this  is  merely  void  :  for  it  fliall  not  be  an  effate- 
tail,  becaufe  there  want  words  of  procreation,  to  afcertain  the 
body,  out  of  which  the  heirs  fliall  iffue  :  neither  is  it  a  fee-fimple, 
as  in  common  grants  it  would  be ;  becaufe  it  may  reafonably  be 
fuppofed,  that  the  king  meant  to  give  no  more  than  an  effate- 
tail 1 :  the  grantee  is  therefore  (if  any  thing)  nothing  more  than 
tenant  at  will  m.  And,  to  prevent  deceits  of  the  king,  with  re¬ 
gard  to  the  value  of  the  effate  granted,  it  is  particularly  provided 
by  the  ffatute  1  Hen.  IV.  c.  6.  that  no  grant  of  his  fhall  be  good, 
unlefs,  in  the  grantee’s  petition  for  them,  exprefs  mention  be 
made  of  the  real  value  of  the  lands. 


III.  We  are  next  to  confider  a  very  ufual  fpecies  of  affurance, 
which  is  alfo  of  record  ;  viz.  a  fine  of  lands  and  tenements.  In 
which  it  will  be  neceflary  to  explain,  1 .  The  nature  of  a  fine  ; 
2.  It’s  feveral  kinds ;  and  3.  It’s  force  and  efi’edl. 


1.  A  f  1  N  E  is  fometimes  faid  to  be  a  feoffment  of  record  n : 
though  it  might  with  more  accuracy  be  called,  an  acknowlege- 
ment  of  a  feoffment  on  record.  By  which  is  to  be  underfiood. 


h  Litt.  §.  206. 

1  Bro.  Abr.  tit.  Patent. 62.  Finch.  L.  110. 
k  Freem.  172. 

1  Finch.  101,  102. 


n  'Bro.Abr.  tit. EJiates .34.  tit .  Patents.  1 04. 
Dyer.  270.  Dav.  45. 
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that  it  has  at  leaf!  the  fame  force  and  effeCt  with  a  feoffment,  in 
the  conveying  and  affuring  of  lands  :  though  it  is  one  of  thofe 
methods  of  transferring  eftates  of  freehold  by  the  common  law, 
in  which  livery  of  feifin  is  not  neceffary  to  be  actually  given  ;  the 
fuppofition  and  acknowlegement  thereof  in  a  court  of  record, 
however  fictitious,  inducing  an  equal  notoriety.  But,  more  par¬ 
ticularly,  a  fine  may  be  defcribed  to  be  an  amicable  compofition 
or  agreement  of  a  fuit,  either  aCtual  or  fictitious,  by  leave  of  the 
king  or  his  juftices ;  whereby  the  lands  in  queftion  become,  or 
are  acknowleged  to  be,  the  right  of  one  of  the  parties  °.  In 
it’s  original  it  was  founded  on  an  aCtual  fuit,  commenced  at  law 
for  recovery  of  the  pofTeffion  of  land  ;  and  the  poffeffion  thus 
gained  by  fuch  compofition  was  found  to  be  fo  fure  and  effectual, 
that  fictitious  actions  were,  and  continue  to  be,  every  day  com¬ 
menced,  for  the  fake  of  obtaining  the  fame  fecurity. 

A  fine  is  fo  called  becaufe  it  puts  an  end ,  not  only  to  the  fuit 
thus  commenced,  but  alfo  to  all  other  fuits  and  controverfies  con¬ 
cerning  the  fame  matter.  Or,  as  it  is  expreffed  in  an  antient  re¬ 
cord  of  parliament p,  18  Edw.  I.  **  non  in  regno  Angliae  provide* 
“  tur ,  vel  eft ,  aliqua  fe  cur  it  as  major  vel  folennior ,  per  quam  aliquis 
“  ft at um  certiorem  habere  pqftit,  ncqae  ad  ftatum  funm  verificandum 
“  aliquod  folennius  teftimonium  producere ,  quam  ftnem  in  curia  domini 
«  regis  levatum :  qui  quidem  ftnis  ftc  vocatur ,  eo  quod  ftnis  et  con - 
“  Jummatio  omnium  placitorum  ejfe  debet ,  et  hac  de  caufa  provideba- 
“  tur”  Fines  indeed  are  of  equal  antiquity  with  the  firfl  rudi¬ 
ments  of  the  law  itfelf ;  are  fpoken  of  by  Glanvil q  and  BraCton  r 
in  the  reigns  of  Henry  II,  and  Henry  III,  as  things  then  well 
known  and  long  eftablifhed  ;  and  inflances  have  been  produced 
of  them  even  before  the  Norman  invafion  \  So  that  the  ftatute 
18  Edw.  I.  called  modus  levandi  ftnes ,  did  not  give  them  original, 
but  only  declared  and  regulated  the  manner  in  which  they  fhould 
be  levied,  or  carried  on.  And  that  is  as  follows  : 

®  Co.  Litt.  120.  r  /.  5.  /.  5.  c.  28. 

p  2  Roll.  Abr.  13.  3  Plowd.  369. 
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1 .  The  party,  to  whom  the  land  is  to  be  conveyed  or  allured, 
commences  an  adtion  or  fuit  at  law  againft  the  other,  generally 
an  adtion  of  covenant,  by  fuing  out  a  writ  or  praecipe ,  called  a 
writ  of  covenant c :  the  foundation  of  which  is  a  fuppofed  agree¬ 
ment  or  covenant,  that  the  one  fhall  convey  the  lands  to  the 
other;  on  the  breach  of  which  agreement  the  action  is  brought. 
On  this  writ  there  is  due  to  the  king,  by  antient  prerogative,  a 
primer  fine ,  or  a  noble  for  every  five  marks  of  land  fued  for ;  that 
is,  one  tenth  of  the  annual  value  u.  The  fuit  being  thus  com¬ 
menced,  then  follows, 

2.  The  Ucentia  concordandi ,  or  leave  to  agree  the  fuitw.  For, 
as  foon  as  the  adtion  is  brought,  the  defendant,  knowing  himfelf 
to  be  in  the  wrong,  is  fuppofed  to  make  overtures  of  peace  and 
accommodation  to  the  plaintiff.  Who,  accepting  them,  but 
having,  upon  fuing  out  the  writ,  given  pledges  to  profecute  his 
fuit,  which  he  endangers  if  he  now  deferts  it  without  licence,  he 
therefore  applies  to  the  court  for  leave  to  make  the  matter  up. 
This  leave  is  readily  granted,  but  for  it  there  is  alfo  another  fine 
due  to  the  king  by  his  prerogative  ;  which  is  an  antient  revenue 
of  the  crown,  and  is  called  the  king  s  filver ,  or  fometimes  the 
pvfi  fine ,  with  refpedt  to  the  primer  fine  before-mentioned.  And 
it  is  as  much  as  the  primer  fine ,  and  half  as  much  more,  or  ten 
{hillings  for  every  five  marks  of  land ;  that  is,  three  twentieths 
of  the  fuppofed  annual  value  \ 

3.  Next  comes  the  concord ,  or  agreement  itfelfy,  after  leave 
obtained  from  the  court;  which  is  ufually  an  acknowlegement 
from  the  deforciants  (or  thofe  who  keep  the  other  out  of  poffef- 
fion)  ‘that  the  lands  in  queftion  are  the  right  of  the  complainant. 
And  from  this  acknowlegement,  or  recognition  of  right,  the 
party  levying  the  fine  is  called  the  cognizor,  and  he  to  whom  it 

f  See  appendix,  N*.  IV.  §.  1.  x  5  ReP-  39«  2  Inft.  S*  I- 
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is  levied  the  cognizee .  This  acknowlegement  mud:  be  made  either 
openly  in  the  court  of  common  pleas,  or  before  one  of  the  judges 
of  that  court,  or  elfe  before  commifTioners  in  the  country,  em¬ 
powered  by  a  fpecial  authority  called  a  writ  of  dedbnus  pot eftateirr, 
which  judges  and  commifTioners  are  bound  by  ftatute  18  Edw.  I. 
ft,  4.  to  take  care  that  the  cognizors  be  of  full  age,  found  me¬ 
mory,  and  out  of  prifon.  If  there  be  any  feme-covert  among 
the  cognizors,  fhe  is  privately  examined  whether  (lie  does  it  wil¬ 
lingly  and  freely,  or  by  compuliion  of  her  hufband. 

B  y  thefe  a<fts  all  the  eflential  parts  of  a  fine  are  completed  ; 
and,  if  the  cognizor  dies  the  next  moment  after  the  fine  is  ac- 
knowleged,  provided  it  be  fubfequent  to  the  day  on  which  the 
writ  is  made  returnable  z,  ftill  the  fine  fhall  be  carried  on  in  all 
it’s  remaining  parts  :  of  which  the  next  is 

4-  The  note  of  the  fine  a :  which  is  only  an  abftraft  of  the 
writ  of  covenant,  and  the  concord  ;  naming  the  parties,  the 
parcels  of  land,  and  the  agreement.  This  muft  be  enrolled  of 
record  in  the  proper  office,  by  direction  of  the  ftatute  5  Hen.  IV* 
c.  14. 


5.  The  fifth  part  is  the  foot  of  the  fine,  or  conclufion  of  it  t 
which  includes  the  whole  matter,  reciting  the  parties,  day,  year, 
and  place,  and  before  whom  it  was  acknowleged  or  levied b.  Of 
this  there  are  indentures  made,  or  engrafted,  at  the  chirogra- 
pher’s  office,  and  delivered  to  the  cognizor  and  the  cognizee  ; 
ufually  beginning  thus,  “  haec  eji  Jinalis  concord?* ,  this  is  the  fi- 
“  nal  agreement,”  and  then  reciting  the  whole  proceeding  at 
length.  And  thus  the  fine  is  completely  levied  at  common  law. 

B  y  feveral  ftatutes  ftill  more  folemnities  are  fuperadded,  in 
order  to  render  the  fine  more  univerfally  public,  andlefs  liable  to 
be  levied  by  fraud  or  covin.  And,  firft,  by  27  Edw.  I.  c.  1.  the 

a  Comb.  71.  *  Ibid.  §.  5. 

a  Append.  N°.  IV.  §.  4.. 

note 


352  77?e  Rights  Book  II. 

note  of  the  fine  fhall  be  openly  read  in  the  court  of  common 
pleas,  at  two  feveral  days  in  one  week,  and  during  fuch  reading, 
all  pleas  fhall  ceafe.  By  5  Hen.  IV.  c.  14.  and  23  Eliz.  c.  3.  all 
the  proceedings  on  fines  either  at  the  time  of  acknowlegement, 
or  previous,  or  fubfequent  thereto,  fhall  be  enrolled  of  record  in 
the  common  court  of  pleas.  By  1  Ric.  III.  c.  7.  confirmed  and 
enforced  by  4  Hen. VII.  c.  24.  the  fine,  after  engroffment,  fhall 
be  openly  read  and  proclaimed  in  court  fixteen  times ;  viz.  four 
times  in. the  term  in  which  it  is  made,  and  four  times  in  each  of 
the  three  fucceeding  terms ;  during  which  time  all  pleas  fhall 
ceafe  :  but  this  is  reduced  to  once  in  each  term  by  31  Eliz.  c.  2. 
and  thefe  proclamations  are  endorfed  on  the  back  of  the  record c. 
It  is  alfo  enabled  by  23  Eliz.  c.  3.  that  the  chirographer  of  fines 
fhall  every  term  write  out  a  table  of  the  fines  levied  in  each  county 
in  that  term,  and  fhall  affix  them  in  fome  open  part  of  the  court 
of  common  pleas  all  the  next  term  :  and  fhall  alfo  deliver  the 
contents  of  fuch  table  to  the  fheriff  of  every  county,  who  fhall 
at  the  next  affifes  fix  the  fame  in  fome  open  place  in  the  court, 
for  the  more  public  notoriety  of  the  fine. 

2.  Fines,  thus  levied,  are  of  four  kinds.  1.  What  in  our 
law  French  is  called  a  fine  “  fur  cogiiizance  de  droit y  come  ceo  que 
“  iladde  fondotie;  ”  or,  a  fine  upon  acknowlegement  of  the  right 
of  the  cognizee,  as  that  which  he  hath  of  the  gift  of  the  cog- 
nizor d.  This  is  the  bed:  and  furefl  kind  of  fine;  for  thereby  the 
deforciant,  in  order  to  keep  his  covenant  with  the  plaintiff,  of 
conveying  to  him  the  lands  in  queftion,  and  at  the  fame  time  to 
avoid  the  formality  of  an  aftual  feoffment  and  livery,  acknow- 
leges  in  court  a  former  feoffment,  or  gift  in  poffeffion,  to  have 
been  made  by  him  to  the  plaintiff.  This  fine  is  therefore  faid  to 
be  a  feoffment  of  record  ;  the  livery  thus  acknowleged  in  court, 
being  equivalent  to  an  adtual  livery  :  fo  that  this  affurance  is  ra¬ 
ther  a  confeffion  of  a  former  conveyance,  than  a  conveyance  now 
originally  made ;  for  the  deforciant,  or  cognizor,  acknowleges, 

c  Appendix.  N°.  IV.  §.6.  d  This  is  that  fort,  of  which  an  example 
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cognofcit,  the  rigfit  to  be  in  the  plaintiff,  or  cognizee,  as  that 
which  he  hath  dt  fon  done ,  of  the  proper  gift  of  himfelf,  the 
cognizor.  2.  A  fine  “fur  cognizance  de  droit  tantum”  or,  upon 
acknowlegement  o  '  the  right  merely ;  not  with  the  circumflance 
of  a  preceding  gift  from  the  cognizor.  This  is  commonly  ufed 
to  pafs  a  reverfionary  interefl,  which  is  in  the  cognizor.  For 
of  fuch  reverfions  there  can  be  no  feoffment,  or  donation  with 
livery,  fuppofed;  as  the  poffeffion  during  the  particular  eflate 
belongs  to  a  third  perfon  c.  It  is  worded  in  this  manner;  "  that 
“  the  cognizor  acknowleges  the  right  to  be  in  the  cognizee  ;  and 
“  grants  for  himfelf  and  his  heirs,  that  the  reverlion,  after  the 
“  particular  eflate  determines,  fhall  go  to  the  cognizee f.”  3.  A 

fine  “ fur  cone ejfit”  is  where  the  cognizor,  in  order  to  make  an 
end  of  difputes,  though  he  acknowleges  no  precedent  right,  yet 
grants  to  the  cognizee  an  eflate  de  novo9  ufually  for  life  or  years, 
by  way  of  fuppofed  compofition.  And  this  may  be  done  refer- 
ving  a  rent,  or  the  like  :  for  it  operates  as  a  new  grant g.  4.  A 
fine  “  fur  done,  grant,  et  render ,”  is  a  double  fine,  comprehending 
the  fine  fur  cognizance  de  droit  come  ceo ,  &c ,  and  the  fine  fur  con - 
cejjit ;  and  may  be  ufed  to  create  particular  limitations  of  eflate  : 
whereas  the  fine  fur  cognizance  de  droit  come  ceo ,  &c,  conveys 
nothing  but  an  abfolute  eflate,  either  of  inheritance  or  at  leafl  of 
freehold  h.  In  this  lafl  fpecies  of  fine,  the  cognizee,  after  the 
right  is  acknowleged  to  be  in  him,  grants  back  again,  or  renders 
to  the  cognizor,  or  perhaps  to  a  flranger,  fome  other  eflate  in  the 
premifes.  But,  in  general,  the  firfl  fpecies  of  fine,  “  fur  cogni- 
<e  zance  de  droit  come  ceo ,  &c ,”  is  the  mofl  ufed,  as  it  conveys  a 
clean  and  abfolute  freehold,  and  gives  the  cognizee  a  feifin  in  law, 
without  any  aftual  livery  ;  and  is  therefore  called  a  fine  executed, 
whereas  the  others  are  but  executory. 

3,  We  are  next  to  confider  the  force  and  ejf'eB  of  a  fine. 
Thefe  principally  depend,  at  this  day,  on  the  common  law,  and 
the  two  flatutes,  4  Hen. VII,  c.  24.  and  32  Hen. VIII.  c.  36.  The 
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antient  common  law,  with  refpedt  to  this  point,  is  very  forcibly 
declared  by  the  fiatute  i8Edw.  I.  in  thefe  words.  “  And  the 
l(  reafon,  why  fuch  folemnity  is  required  in  the  pafling  of  a  fine, 
“  is  this ;  becaufe  the  fine  is  fo  high  a  bar,  and  of  fo  great  force, 
“  and  of  a  nature  fo  powerful  in  itfelf,  that  it  precludes  not  only 
“  thofe  which  are  parties  and  privies  to  the  fine,  and  their  heirs, 
“  but  all  other  perfons  in  the  world,  who  are  of  full  age,  out  of 
“  prifon,  of  found  memory,  and  within  the  four  feas  the  day  of 
“  the  fine  levied ;  unlefs  they  put  in  their  claim  within  a  year 
“  and  a  day.”  But  this  dodtrine,  of  barring  the  right  by  non-claim, 
was  abolifhed  for  a  time  by  a  fiatute  made  in  34  Edw  I.  c.  16. 
which  admitted  perfons  to  claim,  and  falfify  a  fine,  at  any  inde¬ 
finite  difiance  1 :  whereby,  as  fir  Edward  Coke  obferves  k,  great 
contention  arofe,  and  few  men  were  fure  of  their  pofiefiions,  till 
the  parliament  held  4  Hen.  VII.  reformed  that  mifchief,  and  ex¬ 
cellently  moderated  between  the  latitude  given  by  the  fiatute  and 
the  rigour  of  the  common  law.  For  the  fiatute,  then  made  \  re- 
ftored  the  dodtrine  of  non-claim  ;  but  extended  the  time  of  claim. 
So  that  now.  By  that  fiatute,  the  right  of  all  ftrangers  whatfoever 
is  bound,  unlefs  they  make  claim,  not  within  one  year  and  a  day, 
as  by  the  common  law,  but  within  Jive  years  after  proclamations 
made  :  except  feme-coverts ,  infants,  prifoners,  perfons  beyond 
the  feas,  and  fuch  as  are  not  of  whole  mind  •,  who  have  five  years 
allowed  to  them  and  their  heirs,  after  the  death  of  their  hulbands, 
their  attaining  full  age,  recovering  their  liberty,  returning  into 
England,  or  being  refiored  to  their  right  mind. 

I  T  feems  to  have  been  the  intention  of  that  politic  prince, 
king  Henry  VII,  to  have  covertly  by  this  fiatute  extended  fines 
to  have  been  a  bar  of  efiates-tail,  in  order  to  unfetter  the  more 
eafily  the  efiates  of  his  powerful  nobility,  and  lay  them  more 
open  to  alienations  ;  being  well  aware  that  power  will  always  ac¬ 
company  property.  But  doubts  having  arifen  whether  they  could, 
by  mere  implication,  be  adjudged  a  fufficient  bar,  (which  they 

1  Litt.  §.441.  1  4  Hen.  VII,  c.  24. 
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were  expreflly  declared  not  to  be  by  the  ftatute  de  donis)  the  fta- 
tute  32  Hen.  VIII.  c.  36.  was  thereupon  made ;  which  removes 
all  difficulties,  by  declaring  that  a  fine  levied  by  any  perfon  of 
full  age,  to  whom  or  to  whofe  ancestors  lands  have  been  entailed, 
ffiall  be  a  perpetual  bar  to  them  and  their  heirs  claiming  by  force 
of  fuch  entail :  unlefs  the  fine  be  levied  by  a  woman  after  the 
death  of  her  hufband,  of  lands  which  were,  by  the  gift  of  him 
or  his  anceftor,  affigned  to  her  in  tail  for  her  jointure  m  or  un¬ 
lefs  it  be  of  lands  entailed  by  adt  of  parliament  or  letters  patent, 
and  whereof  the  reverfion  belongs  to  the  crown. 

From  this  view  of  the  common  law,  regulated  by  thefe  fta- 
tutes,  it  appears,  that  a  fine  is  a  folemn  conveyance  on  record  from 
the  cognizor  to  the  cognizee,  and  that  the  perfons  bound  by  a 
fine  are  parties,  privies,  and  fir  angers. 

The  parties  are  either  the  cognizors,  or  cognizees ;  and  thefe 
are  immediately  concluded  by  the  fine,  and  barred  of  any  latent 
right  they  might  have,  even  though  under  the  legal  impediment 
of  coverture.  And  indeed,  as  this  is  almoft  the  only  adt  that  a 
feme-covert,  or  married  woman,  is  permitted  by  law  to  do,  (and 
that  becaufe  ffie  is  privately  examined  as  to  her  voluntary  con- 
fent,  which  removes  the  general  fufpicion  of  compulfion  by  her 
hulband)  it  is  therefore  the  ufual  and  almoft  the  only  fafe  me¬ 
thod,  whereby  ffie  can  join  in  the  fale,  fettlement,  or  incum¬ 
brance,  of  any  eftate. 

Privies  to  a  fine  are  fuch  "as  are  any  way  related  to  the 
parties  who  levy  the  fine,  and  claim  under  them  by  any  right  of 
blood,  or  other  right  of  r ep refen tation.  Such  as  are  the  heirs 
general  of  the  cognizor,  the  iflue  in  tail  fince  the  ftatute  of  Henry 
the  eighth,  the  vendee,  the  devifee,  and  all  others  who  muft 
make  title  by  the  perfons  who  levied  the  fine.  For  the  adt  of  the 
anceftor  ffiall  bind  the  heir,  and  the  adt  of  the  principal  his  fub- 
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ftitute,  or  fuch  as  claim  under  any  conveyance  made  by  him  fub- 
fequent  to  the  fine  fo  levied”. 

Strangers  to  a  fine  are  all  other  perfons  in  the  world, 
except  only  parties  and  privies.  And  thefe  are  alfo  bound  by  a 
fine,  unlefs,  within  five  years  after  proclamations  made,  they 
interpofe  their  claim  ;  provided  they  are  under  no  legal  impedi¬ 
ments,  and  have  then  a  prefent  interefi:  in  the  eflate.  The  im¬ 
pediments,  as  hath  before  been  faid,  are  coverture,  infancy,  im- 
prifonment,  infanity,  and  abfence  beyond  fea  :  and  perfons,  who 
are  thus  incapacitated  to  profecute  their  rights,  have  five  years 
allowed  them  to  put  in  their  claims  after  fuch  impediments  are 
removed.  Perfons  alfo  that  have  not  a  prefent,  but  a  future  in¬ 
terefi:  only,  as  thofe  in  remainder  or  reverfion,  have  five  years  al¬ 
lowed  them  to  claim  in,  from  the  time  that  fuch  right  accrues 
And  if  within  that  time  they  negledt  to  claim,  or  (by  the  flatute 
4  Ann.  c.  16.)  if  they  do  not  bring  an  action  to  try  the  right, 
within  one  year  after  making'fuch  claim,  and  profecute  the  fame 
with  effedl,  all  perfons  whatfoever  are  barred  of  whatever  right 
they  may  have,  by  force  of  the  flatute  of  non-claim. 

But,  in  order  to  make  a  fine  of  any  avail  at  all,  it  is  necef- 
fary  that  the  parties  fhould  have  fome  interefi  or  eflate  in  the 
lands  to  be  affedted  by  it.  Elfe  it  were  pofiible  that  two  Gran¬ 
gers,  by  a  mere  confederacy,  might  without  any  rifque  defraud 
the  owners  by  levying  fines  of  their  lands  ;  for  if  the  attempt  be 
difcovered,  they  can  be  no  fufferers,  but  mufl  only  remain  in  ftatu 
quo :  whereas  if  a  tenant  for  life  or  years  levies  a  fine,  it  is  an 
abfolute  forfeiture  of  his  eflate  to  the  remainder-man  or  rever- 
fionerp,  if  claimed  in  proper  time.  It  is  not  therefore  to  be 
fuppofed  that  fuch  tenants  will  frequently  run  fo  great  a  hazard  ; 
but  if  they  do,  and  the  claim  is  not  duly  made  within  five  years 
after  their  refpedtive  terms  expire q,  the  eflate  is  for  ever  barred 
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by  it.  Yet  where  a  Granger,  whofe  prefumption  cannot  thus  be 
punilhed,  officioufly  interferes  in  an  efiate  which  in  no  wife  be¬ 
longs  to  him,  his  fine  is  of  no  effect ;  and  may  at  any  time  be 
fet  afide  (unlefs  by  fuch  as  are  parties  or  privies  thereunto r)  by 
pleading  that  “partes  finis  nihil  habuerunt”  And  thus  much  for 
the  conveyance  or  afiurance  by  fine  :  which  not  only  like  other 
conveyances  binds  the  grantor  himfelf,  and  his  heirs  ;  but  alfo 
all  mankind,  whether  concerned  in  the  transfer  or  no,  if  they 
fail  to  put  in  their  claims  within  the  time  allotted  by  law.. 

IV.  The  fourth  fpecies  of  afiurance,  by  matter  of  record,  is 
a  common  recovery .  Concerning  the  original  of  which,  it  was  for¬ 
merly  obferved s,  that  common  recoveries  were  invented  by  the 
ecclefiafiics  to  elude  the  ftatutes  of  mortmain  ;  and  afterwards 
encouraged  by  the  finefie  of  the  courts  of  law  in  i2Edvv.  IV* 
in  order  to  put  an  end  to  all  fettered  inheritances,  and  bar  not 
only  efiates-tail,  but  alfo  all  remainders  and  reverfions  expectant 
thereon.  I  am  now  therefore  only  to  confider,  firfi,  the  nature 
of  a  common  recovery ;  and,  fecondly,  it’s  force  and  ejf'eft. 

1.  And,  firfi,  the  nature  of  it;  or  what  a  common  recovery 
is.  A  common  recovery  is  fo  far  like  a  fine,  that  it  is  a  fuit  or 
adtion,  either  adtual  or  fictitious  :  and  in  it  the  lands  are  recovered 
againft  the  tenant  of  the  freehold  ;  which  recovery,  being  a  fup- 
pofed  adjudication  of  the  right,  binds  all  perfons,  and  vefis  a  free 
and  abfolute  fee-fimple  in  the  recoveror.  A  recovery  therefore 
being  in  the  nature  of  an  adtion  at  law,  not  immediately  com- 
promifed  like  a  fine,  but  carried  on  through  every  regular  fiage 
of  proceeding,  I  am  greatly  apprehenfive  that  it’s  form  and  me¬ 
thod  will  not  be  eafily  underfiood  by  the  fiudent,  who  is  not  yet 
acquainted  with  the  courfe  of  judicial  proceedings ;  which  can¬ 
not  be  thoroughly  explained,  till  treated  of  at  large  in  the  third 
book  of  thefe  commentaries.  However  I  fhall  endeavour  to  fiate 
it’s  nature  and  progrefs,  as  clearly  and  concifely  as  I  can ;  avoid-- 
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ing,  as  far  as  poflible,  all  technical  terms,  and  phrafes  not  hitherto 
interpreted. 

Let  us,  in  the  firft  place,  fuppofe  David  Edwards *  to  be  te¬ 
nant  of  the  freehold,  and  dehrous  to  fuffer  a  common  recovery, 
in  order  to  bar  all  entails,  remainders,  and  reverfions,  and  to  con¬ 
vey  the  fame  in  fee-fimple  to  Francis  Golding.  To  effedt  this, 
Golding  is  to  bring  an  adtion  againft  him  for  the  lands ;  and  he 
accordingly  fues  out  a  writ,  called  a  praecipe  quod  reddat ,  becaufe 
thofe  were  it’s  initial  or  moll  operative  words,  when  the  law 
proceedings  were  in  Latin.  In  this  writ  the  demandant  Golding 
alleges,  that  the  defendant  Edwards  (here  called  the  tenant)  has 
no  legal  title  to  the  land ;  but  that  he  came  into  poflellion  of  it 
after  one  Hugh  Hunt  had  turned  the  demandant  out  of  it  \  The 
iubfequent  proceedings  are  made  up  into  a  record  or  recovery 
roll u,  in  which  the  writ  and  complaint  of  the  demandant  are  firft 
recited  5  whereupon  the  tenant  appears,  and  calls  upon  one  Ja¬ 
cob  Morland,  who  is  fuppofed,  at  the  original  purchafe,  to  have 
warranted  the  title  to  the  tenant  *,  and  thereupon  he  prays,  that 
the  faid  Jacob  Morland  may  be  called  in  to  defend  the  title  which 
he  fo  warranted.  This  is  called  the  voucher ,  vocatio,  or  calling  of 
Jacob  Morland  to  warranty ;  and  Morland  is  called  the  vouchee . 
Upon  this,  Jacob  Morland,  the  vouchee,  appears,  is  impleaded, 
and  defends  the  title.  Whereupon  Golding,  the  demandant,  de¬ 
fires  leave  of  the  court  to  impark  or  confer  with  the  vouchee  in 
private  ;  which  is  (as  ufual)  allowed  him.  And  foon  afterwards 
the  demandant,  Golding,  returns  to  court,  but  Morland  the 
vouchee  difappears,  or  makes  default.  Whereupon  judgment  is 
given  for  the  demandant,  Golding,  now  called  the  recoveror,  to 
recover  the  lands  in  queftion  againft.  the  tenant,  Edwards,  who 
is  now  the  recoveree  :  and  Edwards  has  judgment  to  recover  of 
Jacob  Morland  lands  of  equal  value,  in  recompenfe  for  the  lands 
fo  warranted  by  him,  and  now  loft  by  his  default ;  which  is  a- 
greeable  to  the  dodtrine  of  warranty  mentioned  in  the  preceding 
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chapter  w.  This  is  called  the  recompenfe,  or  recovery  in  value . 
But  Jacob  Morland  having  no  lands  of  his  own,  being  ufually 
the  cryer  of  the  court  (who,  from  being  frequently  thus  vouched, 
is  called  the  common  vouchee )  it  is  plain  that  Edwards  has  only  a 
nominal  recompenfe  for  the  lands  fo  recovered  againft  him  by 
Golding ;  which  lands  are  now  abfolutely  vefted  in  the  faid  re- 
coveror  by  judgment  of  law,  and  feifin  thereof  is  delivered  by  the 
fheriff  of  the  county.  So  that  this  collufive  recovery  operates 
merely  in  the  nature  of  a  conveyance  in  fee-fimple,  from  Ed¬ 
wards  the  tenant  in  tail,  to  Golding  the  purchafor. 

The  recovery,  here  defcribed,  is  with  a  fi?igle  voucher  only; 
but  fometimes  it  is  with  double ,  treble ,  or  farther  voucher,  as  the 
exigency  of  the  cafe  may  require.  And  indeed  it  is  now  ufual 
always  to  have  a  recovery  with  double  voucher  at  the  lead: ;  by 
firffc  conveying  an  eftate  of  freehold  to  any  indifferent  perfon, 
againft  whom  the  praecipe  is  brought ;  and  then  he  vouches  the 
tenant  in  tail,  who  vouches  over  the  common  vouchee  x.  For,  if 
a  recovery  be  had  immediately  againft  tenant  in  tail,  it  bars  only 
fuch  eftate  in  the  premifes  of  which  he  is  then  actually  feifed : 
whereas  if  the  recovery  be  had  againft  another  perfon,  and  the 
tenant  in  tail  be  vouched,  it  bars  every  latent  right  and  intereft 
which  he  may  have  in  the  lands  recovered  y.  If  Edwards  there¬ 
fore  be  tenant  of  the  freehold  in  poffeflion,  and  John  Barker  be 
tenant  in  tail  in  remainder,  here  Edwards  doth  firfl  vouch  Bar¬ 
ker,  and  then  Barker  vouches  Jacob  Morland  the  common  vouchee; 
who  is  always  the  laft  perfon  vouched,  and  always  makes  default  : 
whereby  the  demandant  Golding  recovers  the  land  againft  the 
tenant  Edwards,  and  Edwards  recovers  a  recompenfe  of  equal 
value  againft  Barker  the  firft  vouchee ;  who  recovers  the  like 
againft  Morland  the  common  vouchee,  againft  whom  fuch  ideal 
recovery  in  value  is  always  ultimately  awarded. 
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This  fuppofed  recompenfe  in  value  is  the  reafon  why  the  ifiue 
in  tail  is  held  to  be  barred  by  a  common  recovery.  For,  if  the 
recoveree  fhould  ever  obtain  a  recompenfe  in  lands  from  the  com¬ 
mon  vouchee  (which  there  is  a  pofiibility  in  contemplation  of 
law,  though  a  very  improbable  one,  of  his  doing)  thefe  lands 
would  fupply  the  place  of  thofe  fo  recovered  from  him  by  collu- 
fion,  and  would  defcend  to  the  ifiue  in  tail z.  This  reafon  will 
alfo  hold,  with  equal  force,  as  to  mojl  remainder-men  and  rever- 
fioners;  to  whom  the  poilibility  will  remain  and  revert,  as  a  full 
recompenfe  for  the  reality,  which  they  were  otherwife  entitled 
to  :  but  it  will  not  always  hold  j  and  therefore,  as  Pigott  fays  % 
the  judges  have  been  even  ajluti ,  in  inventing  other  reafons  to 
maintain  the  authority  of  recoveries.  And,  in  particular,  it  hath 
been  faid,  that,  though  the  eftate-tail  is  gone  from  the  recoveree, 
yet  it  is  not  defroyed ,  but  only  transferred  3  and  ftill  fubfifts,  and 
will  ever  continue  to  fubfift  (by  conftrudtion  of  law)  in  the  reco- 
veror,  his  heirs,  and  afiigns :  and,  as  the  eftate-tail  fo  continues 
to  fubfift  for  ever,  the  remainders  or  reverfions  expedtant  on  the 
determination  of  fuch  eftate-tail  can  never  take  place. 

To  fuch  aukward  fhifts,  fuch  fubtle  refinements,  and  fuch 
ftrange  reafoning,  were  our  anceftors  obliged  to  have  recourfe,  in 
order  to  get  the  better  of  that  ftubborn  ftatute  de  donis.  The  de- 
fign,  for  which  thefe  contrviances  were  fet  on  foot,  was  certainly 
laudable ;  the  unrivetting  the  fetters  of  eftates-tail,  which  were 
attended  with  a  legion  of  mifcheifs  to  the  commonwealth  :  but, 
while  we  applaud  the  end,  we  cannot  but  admire  the  means.  Our 
modern  courts  of  juftice  have  indeed  adopted  a  more  manly  way 
of  treating  the  fubjedt ;  by  confidering  common  recoveries  in  no 
other  light,  than  as  the  formal  mode  of  conveyance,  by  which 
tenant  in  tail  is  enabled  to  alienehis  lands.  But,  fince  the  ill  con- 
fequences  of  fettered  inheritances  are  now  generally  feen  and  al¬ 
lowed,  and  of  courfe  the  utility  and  expedience  of  fetting  them 
at  liberty  are  apparent ;  it  hath  often  been  wifhed,  that  the  pro- 
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cefs  of  this  conveyance  was  Shortened,  and  rendered  lefs  fubjedt 
to  niceties,  by  either  totally  repealing  the  fiatute  de  doms;  which 
perhaps,  by  reviving  the  old  dodtrine  of  conditional  fees,  might 
give  birth  to  many  litigations :  or  by  vefiing  in  every  tenant  in 
tail  of  full  age  the  fame  abfolute  fee-fimple  at  once,  which  now 
he  may  obtain  whenever  he  pleafes,  by  the  collufive  fidtion  of  a 
common  recovery ;  though  this  might  pofTibly  bear  hard  upon 
thofe  in  remainder  or  reverfion,  by  abridging  the  chances  they 
would  otherwife  frequently  have,  as  no  recovery  can  be  fuffered 
in  the  intervals  between  term  and  term,  which  fometimes  con¬ 
tinue  for  near  five  months  together:  or,  lafily,  by  empowering 
the  tenant  in  tail  to  bar  the  efiate-tail  by  a  folemn  deed,  to  be 
made  in  term  time  and  enrolled  in  fome  court  of  record ;  which 
is  liable  to  neither  of  the  other  objections,  and  is  warranted  not 
only  by  the  ufage  of  our  American  colonies,  but  by  the  prece¬ 
dent  of  the  fiatute b  21  Jac.  I.  c.  19.  which,  in  cafe  of  a  bankrupt 
tenant  in  tail,  empowers  his  commifiioners  to  fell  the  efiate  at  any 
time,  by  deed  indented  and  enrolled.  And  if,  in  fo  national  a 
concern,  the  emoluments  of  the  officers,  concerned  in  paffing  re¬ 
coveries,  are  thought  to  be  worthy  attention,  thofe  might  be 
provided  for  in  the  fees  to  be  paid  upon  each  enrollment. 

2.  The  force  and  effeB  of  common  recoveries  may  appear, 
from  what  has  been  faid,  to  be  an  abfolute  bar  not  only  of  all 
efiates-tail,  but  of  remainders  and  reverfions  expedtant  on  the 
determination  of  fuch  efiates.  So  that  a  tenant  in  tail  may,  by 
this  method  of  afiurance,  convey  the  lands  held  in  tail  to  the  re- 
coveror  his  heirs  and  affigns,  abfolutely  free  and  difcharged  of  all 
conditions  and  limitations  in  tail,  and  of  all  remainders  and  re¬ 
verfions.  But,  by  fiatute  34  &  35  Hen.  VIII.  c.  20.  no  recovery 
had  againfi  tenant  in  tail,  of  the  king’s  gift,  whereof  the  re¬ 
mainder  or  reverfion  is  in  the  king,  fhall  bar  fuch  efiate  tail,  or 
the  remainder  or  reverfion  of  the  crown.  And  by  the  fiatute 
1 1  Hen.  VII.  c.  20.  no  woman,  after  her  hufband’s  death,  fhall 
luffier  a  recovery  of  lands  fettled  on  her  in  tail  by  way  of  jointure 
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by  her  hufband  or  any  of  his  anceflors.  And  by  flatute  14  Eliz. 
c.  8.  no  tenant  for  life,  of  any  fort,  can  fuffer  a  recovery,  fo  as 
to  bind  them  in  remainder  or  reverfion.  For  which  reafon,  if 
there  be  tenant  for  life,  with  remainder  in  tail,  and  other  re¬ 
mainders  over,  and  the  tenant  for  life  is  defirous  to  fuffer  a  va¬ 
lid  recovery;  either  he,  or  the  tenant  to  the  praecipe  by  him  made, 
mufl  vouch  the  remainder-man  in  tail,  otherwife  the  recovery  is 
void:  but  if  he  does  vouch  fuch  remainder-man,  and  he  appears 
and  vouches  the  common  vouchee,  it  is  then  good;  for  if  a  man. 
be  vouched  and  appears,  and  fuffers  the  recovery  to  be  had,  it  is 
as  effectual  to  bar  the  eftate-tail  as  if  he  himfelf  were  the  re- 
coveree c. 

I  n  all  recoveries  it  is  necelfary  that  the  recoveree,  or  tenant 
to  the  praecipe ,  as  he  is  ufually  called,  be  a&ually  feifed  of  the 
freehold,  elfe  the  recovery  is  void4.  For  all  aftions,  to  recover 
the  feifin  of  lands,  mull:  be  brought  againfl  the  a&ual  tenant  of 
the  freehold,  elfe  the  fuit  will  lofe  it’s  effect;  fince  the  freehold 
cannot  be  recovered  of  him  who  has  it  not.  And,  though  thefe 
recoveries  are  in  themfelves  fabulous  and  fidlitious,  yet  it  is  ne- 
ceflary  that  there  be  attores  fabulaey  properly  qualified.  But  the 
nicety  thought  by  fome  modern  practitioners  to  be  requifite  in 
conveying  the  legal  freehold,  in  order  to  make  a  good  tenant  to  the 
praecipe,  is  removed  by  the  provifions  of  the  flatute  14  Geo.  II. 
c.  20.  which  enaCts,  with  a  retrofpeCl  and  conformity  to  the  an- 
tient  rule  of  law6,  that,  though  the  legal  freehold  be  veiled  in 
leffees,  yet  thofe  who  are  intitled  to  the  next  freehold  eftate  in 
remainder  or  reverfion  may  make  a  good  tenant  to  the  praecipe: 
and  that,  though  the  deed  or  fine  which  creates  fuch  tenant  be 
fubfequent  to  the  judgment  of  recovery,  yet,  if  it  be  in  the  fame 
term,  the  recovery  fhall  be  valid  in  law  :  and  that,  though  the  re¬ 
covery  itfelf  do  not  appear  to  be  entered,  or  be  not  regularly  en¬ 
tered,  on  record,  yet  the  deed  to  make  a  tenant  to  the  praecipe , 
and  declare  the  ufes  of  the  recovery,  fhall  after  a  pofTeffion  of 
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twenty  years  be  fufficient  evidence,  on  behalf  of  a  purchafor  for 
valuable  confideration,  that  fuch  recovery  was  duly  fuffered.  And 
this  may  fuffice  to  give  the  fludent  a  general  idea  of  common  re¬ 
coveries,  the  laftfpecies  of  affurances  by  matter  of  record. 

Before  I  conclude  this  head,  I  muft  add  a  word  concerning 
deeds  to  lead,  or  to  declare ,  the  ufes  of  fines,  and  of  recoveries. 
For  if  they  be  levied  or  fuffered  without  any  good  confideration, 
and  without  any  ufes  declared,  they,  like  other  conveyances, 
enure  only  to  the  ufe  of  him  who  levies  or  fuffers  themf.  And 
if  a  confideration  appears,  yet  as  the  mofl  ufual  fine,  «  fur  cog - 
c*  n'vzance  de droit  come  ceo ,  &c,”  conveys  an  abfolute  eftate,  with¬ 
out  any  limitations,  to  the  cognizee;  and  as  common  recoveries 
do  the  fame  to  the  recoveror;  thefe  affurances  could  not  be  made 
to  anfwer  the  purpofe  of  family  fettlements,  (wherein  a  variety 
of  ufes  and  defignations  is  very  often  expedient)  unlefs  their  force 
and  effect  were  fubjeCted  to  the  direction  of  other  more  compli¬ 
cated  deeds,  wherein  particular  ufes  can  be  more  particularly 
expreffed.  The  fine  or  recovery  itfelf,  like  a  power  once  gained 
in  mechanics,  may  be  applied  and  directed  to  give  efficacy  to  an 
infinite  variety  of  movements,  in  the  vafl  and  intricate  machine 
of  a  voluminous  family  fettlement.  And,  if  thefe  deeds  are  made 
previous  to  the  fine  or  recovery,  they  are  called  deeds  to  lead  the 
ufes;  if  fubfequent,  deeds  to  declare  them.  As,  if  A  tenant  in 
tail,  with  remainder  to  himfelf  in  fee,  would  fettle  his  eftate  on 
B  for  life,  remainder  to  C  in  tail,  remainder  to  D  in  fee;  this 
is  what  by  law  he  has  no  power  of  doing  effectually,  while  his 
own  eflate-tail  is  in  being.  He  therefore  ufually  covenants  to  levy 
a  fine  (or,  if  there  be  any  remainders  over,  to  fuffer  a  recovery) 
to  E,  and  that  the  fame  fhall  enure  to  the  ufes  in  fuch  fettle¬ 
ment  mentioned.  This  is  now  a  deed  to  lead  the  ufes  of  the  fine 
or  recovery  ;  and  the  fine  when  levied,  or  recovery  when  fuffered, 
fhall  enure  to  the  ufes  fo  fpecified  and  no  other.  For  though  E, 
the  conufee  or  recoveree,  hath  a  fee-fimple  vefted  in  himfelf  by 
the  fine  or  recovery;  yet,  by  the  operation  of  this  deed,  he  be- 
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comes  a  mere  inftrument  or  conduit-pipe,  feifed  only  to  the  ufe 
of  B,  C,  and  D,  in  fuccefiive  order:  which  ufe  is  executed  im¬ 
mediately,  by  force  of  the  ftatute  of  ufes 8.  Or,  if  a  fine  or  re¬ 
covery  be  had  without  any  previous  fettlement,  and  a  deed  be 
afterwards  made  between  the  parties,  declaring  the  ufes  to  which 
the  fame  fhall  be  applied,  this  will  be  equally  good,  as  if  it  had 
been  exprefily  levied  or  fuffered,  in  confequence  of  a  deed  direct¬ 
ing  it’s  operation  to  thofe  particular  ufes.  For  by  flatute  4  &  5  Ann. 
c.  16.  indentures  to  declare  the  ufes  of  fines  and  recoveries,  made 
after  the  fines  and  recoveries  had  and  fuffered,  fhall  be  good  and 
effectual  in  law,  and  the  fine  and  recovery  fhall  enure  to  fuch 
ufes,  and  be  efteemed  to  be  only  in  truft,  notwithftanding  the 
ftatute  of  frauds  29  Car.  II.  c.  3.  enaCts,  that  all  trufts  fhall  be 
declared  in  writing,  at  (and  not  after)  the  time  when  fuch  trufts 
are  created. 


s  This  do&rine  may  perhaps  be  more 
clearly  illuflrated  by  example.  In  the  deed 
or  marriage  fettlement  in  the  appendix, 
N°.  II.  §.  2.  we  may  fuppofe  the  lands  to 
have  been  originally  fettled  on  Abraham  and 
Cecilia  Barker  for  life,  remainder  to  John 
Barker  in  tail,  with  divers  other  remainders 
over,  reverfion  to  Cecilia  Barker  in  fee; 
and  now  intended  to  be  fettled  to  the  feve- 
ral  ufes  therein  expreffed,  viz.  of  Abraham 
and  Cecilia  Barker  till  the  marriage ;  re¬ 
mainder  to  John  Barker  for  life ;  remainder 
to  truftces  to  preferve  the  contingent  remain¬ 
ders  ;  remainder  to  his  widow  for  life,  for 
her  jointure ;  remainder  to  other  truflees, 
for  a  term  of  five  hundred  years;  remainder 
to  their  firfl  and  other  fons  in  tail ;  remain¬ 
der  to  their  daughters  in  tail;  remainder  to 
John  Barker  in  tail;  remainder  to  Cecilia 
Barker  in  fee.  Now  it  is  neceffary,  in  or¬ 
der  to  bar  the  eftate-tail  of  John  Barker, 


and  the  remainders  expectant  thereon,  that 
a  recovery  be  fuffered  of  the  premifes ;  and 
it  is  thought  proper  (for  though  ufual,  it  is 
by  no  means  neceffary:  fee  Forrefler.  167.) 
that  in  order  to  make  a  good  tenant  of  the 
freehold,  or  tenant  to  the  praecipe ,  during 
the  coverture,  a  fine  fhould  be  levied  by 
Abraham,  Cecilia,  and  John  Barker;  and 
it  is  agreed  that  the  recovery  itfelf  be  fuf¬ 
fered  againfl  this  tenant  to  the  praecipe , 
who  fhall  vouch  John  Barker,  and  thereby 
bar  his  eftate-tail ;  and  become  tenant  of 
the  fee-fimple  by  virtue  of  fuch  recovery : 
the  ufes  of  which  eflate,  fo  acquired,  are 
declared  to  be  thofe  expreffed  in  this  deed. 
Accordingly  the  parties  covenant  to  do  thefe 
feveral  atts,  (fee  pag.  viii.)  And  in  con¬ 
fequence  thereof  the  fine  and  recovery  are 
had  and  fuffered  (N\  IV.  and  N°.  V.)  of 
which  this  conveyance  is  a  deed  to  lead  the 
ufes. 
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Chapter  the  twenty  second 


Of  ALIENATION  bySPECIAL  CUSTOM. 


E  are  next  to  confider  afTurances  by  fpecial  cuflom,  ob- 


▼  f  taining  only  in  particular  places,  and  relative  only  to  a 
particular  fpecies  of  real  property.  This  therefore  is  a  very  nar¬ 
row  title;  being  confined  to  copyhold  lands,  and  fuch  cuflomary 
eftates,  as  are  holden  in  antient  demefne,  or  in  manners  of  a  fi- 
milar  nature  :  which,  being  of  a  very  peculiar  kind,  and  origi¬ 
nally  no  more  than  tenancies  in  pure  or  privileged  villenage,  were 
never  alienable  by  deed ;  for,  as  that  might  tend  to  defeat  the 
lord  of  his  figniory,  it  is  therefore  a  forfeiture  of  a  copyhold  \ 
Nor  are  they  transferrable  by  matter  of  record,  even  in  the  king’s 
courts,  but  only  in  the  court  baron  of  the  lord.  The  method 
of  doing  this  is  generally  by  furrender ;  though  in  fome  manors, 
by  fpecial  cuftom,  recoveries  may  be  fuffered  of  copyholds b:  but 
tKefe  differing  in  nothing  material  from  recoveries  of  free  land, 
fave  only  that  they  are  not  fuffered  in  the  king’s  courts,  but  in 
the  court  baron  of  the  manor,  I  fhall  confine  myfelf  to  convey¬ 
ances  by  furrender,  and  their  confequences. 

Surrender,  furfumredditio,  is  the  yielding  up  of  the  eftate 
by  the  tenant  into  the  hands  of  the  lord,  for  fuch  purpofes  as  in 
the  furrender  are  expreffed.  As,  it  may  be,  to  the  ufe  and  be¬ 
hoof  of  A  and  his  heirs ;  to  the  ufe  of  his  own  will ;  and  the 
like.  The  procefs,  in  moft  manors,  is,  that  the  tenant  comes  to 

*  Litt.  74.  k  Moor.  637. 
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the  fteward,  either  in  court,  (or,  if  the  cuftom  permits,  out  of 
court)  or  elfe  to  two  cuftomary  tenants  of  the  fame  manor,  pro¬ 
vided  that  alfo  have  a  cuftom  to  warrant  it  ;  and  there  by  deli¬ 
vering  up  a  rod,  a  glove,  or  other  fymbol,  as  the  cuftom  diredts, 
refigns  into  the  hands  of  the  lord,  by  the  hands  and  acceptance 
of  his  faid  fteward,  or  of  the  faid  two  tenants,  all  his  intereft  and 
title  to  the  eftate ;  in  truft  to  be  again  granted  out  by  the  lord, 
to  fuch  perfons  and  for  fuch  ufes  as  are  named  in  the  furrender, 
and  the  cuftom  of  the  manor  will  warrant.  If  the  furrender  be 
made  out  of  court,  then,  at  the  next  or  fome  fubfequent  court, 
the  jury  or  homage  muft  prefent  and  find  it  upon  their  oaths; 
which  prefentment  is  an  information  to  the  lord  or  his  fteward  of 
what  has  been  tranfa&ed  out  of  court.  Immediately  upon  fuch 
furrender  in  court,  or  upon  prefentment  of  a  furrender  made  out 
of  court,  the  lord  by  his  fteward  grants  the  fame  land  again  to 
cejluy  que  ufe ,  (who  is  fometimes,  though  rather  improperly,  called 
the  furrendree)  to  hold  by  the  antient  rights  and  cuftomary  fer- 
vices ;  and  thereupon  admits  him  tenant  to  the  copyhold,  ac¬ 
cording  to  the  form  and  effect  of  the  furrender,  which  muft  be 
exadtly  purfued.  And  this  is  done  by  delivering  up  to  the  new 
tenant  the  rod,  or  glove,  or  the  like,  in  the  name,  and  as  the 
fymbol,  of  corporal  feifin  of  the  lands  and  tenements.  Upon 
which  admiftion  he  pays  a  fine  to  the  lord,  according  to  the  cuf¬ 
tom  of  the  manor,  and  takes  the  oath  of  fealty. 

I  n  this  brief  abftradt,  of  the  manner  of  transferring  copyhold 
eftates,  we  may  plainly  trace  the  vifible  footfteps  of  the  feodal 
inftitutions.  The  fief,  being  of  a  bafe  nature  and  tenure,  is  un¬ 
alienable  without  the  knowlege  and  confent  of  the  lord.  For  this 
purpofe  it  is  refigned  up,  or  furrendered  into  his  hands.  Cuftom, 
and  the  indulgence  of  the  law,  which  favours  liberty,  has  now 
given  the  tenant  a  right  to  name  his  fucceflor;  but  formerly  it  was 
far  other  wife.  And  I  am  apt  to  fufpedt  that  this  right  is  of  much 
the  fame  antiquity  with  the  introduction  of  ufes  with  refpedt  to 
freehold  lands:  for  the  alienee  of  a  copyhold  had  merely  jus jiducia- 
rium ,  for  which  there  was  no  remedy  at  law,  but  only  by  fubpoena 
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in  chancery0.  When  therefore  the  lord  had  accepted  a  furren- 
der  of  his  tenant’s  intereft,  upon  confidence  to  re-grant  the  eftate 
to  another  perfon,  either  then  expreflly  named  or  to  be  afterwards 
named  in  the  tenant’s  will,  the  chancery  inforced  this  truft  as  a 
matter  of  confcience;  which  jurifdidtion,  though  feemingly  new 
in  the  time  of  Edward  I  Vd,  was  generally  acquiefced  in,  as  it 
opened  the  way  for  the  alienation  of  copyholds,  as  well  as  of  free¬ 
hold  eftates,  and  as  it  rendered  the  ufe  of  them  both  equally  de- 
vifable  by  teftament.  Yet,  even  to  this  day,  the  new  tenant  can¬ 
not  be  admitted  but  by  compofition  with  the  lord,  and  paying 
him  a  fine  by  way  of  acknowlegement  for  the  licence  of  aliena¬ 
tion.  Add  to  this  the  plain  feodal  inveftiture,  by  delivering  the 
fymbol  of  feifin  in  prefence  of  the  other  tenants  in  open  court ; 
*<  quando  hajia  vel aliud corporeum  quidlibet  porrigitur  a  domino  fe  in- 
“  vejiituram  facere  dicente ;  quae  faltem  cora?n  duo  bus  vafallis  fo - 
“  lenniter  fieri  debet e and,  to  crown  the  whole,  the  oath  of 
fealty  annexed,  the  very  bond  of  feodal  fubje<ftion.  From  all 
which  we  may  fairly  conclude,  that,  had  there  been  no  other 
evidence  of  the  fadt  in  the  reft  of  our  tenures  and  eftates,  the 
very  exiftence  of  copyholds,  and  the  manner  in  which  they  are 
transferred,  would  inconteftably  prove  the  very  univerfal  recep¬ 
tion,  which  this  northern  fyftem  of  property  for  a  long  time  ob¬ 
tained  in  this  ifland;  and  which  communicated  itfelf,  or  at  leaft 
it’s  fimilitude,  even  to  our  very  villeins  and  bondmen. 

This  method  of  conveyance  is  fo  effential  to  the  nature  of  a 
copyhold  eftate,  that  it  cannot  poflibly  be  transferred  by  any 
other  affurance.  No  feoffment,  fine,  or  recovery  (in  the  king’s 
courts)  has  any  operation  thereupon.  If  I  would  exchange  a 
copyhold  eftate  with  another,  I  cannot  do  it  by  an  ordinary  deed 
of  exchange  at  the  common  law;  but  we  muft  furrender  to  each 
other’s  ufe,  and  the  lord  will  admit  us  accordingly.  If  I  would 
devife  a  copyhold,  I  muft  furrender  it  to  the  ufe  of  my  laft  will 

f  Cro.  Jac.  568.  c  Feud.  1.  2.  t.  2. 
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and  teftament;  and  in  my  will  I  muft  declare  my  intentions,  and 
name  a  devifee,  who  will  then  be  entitled  to  admiffionf. 

I N  order  the  more  clearly  to  apprehend  the  nature  of  this  pe¬ 
culiar  affurance,  let  us  take  a  feparate  view  of  it’s  feveral  parts ; 
the  furrender,  the  prefentment,  and  the  admittance. 

1.  A  surrender,  by  an  admittance  fubfequent  whereto 
the  conveyance  is  to  receive  it’s  perfection  and  confirmation,  is 
rather  a  manifeftation  of  the  alienor’s  intention,  than  a  transfer 
of  any  interefl  in  poffeflion.  For,  till  admittance  of  cejlny  que 
ufe,  the  lord  taketh  notice  of  the  furrenderor  as  his  tenant ;  and 
he  fhall  receive  the  profits  of  the  land  to  his  own  ufe,  and  fhall 
difcharge  all  fervices  due  to  the  lord.  Yet  the  interefl  remains  in 
him  not  abfolutely,  but  fub  modo ;  for  he  cannot  pafs  away  the 
land  to  any  other,  or  make  it  fubjeCt  to  any  other  incumbrance 
than  it  was  fubjedlto  at  the  time  of  the  furrender.  But  no  man¬ 
ner  of  legal  interefl  is  veiled  in  the  nominee  before  admittance. 
If  he  enters,  he  is  a  trefpaffer  and  punifhable  in  an  adlion  of 
trefpafs :  and  if  he  furrenders  to  the  ufe  of  another,  fuch  furren¬ 
der  is  merely  void,  and  by  no  matter  ex  pofl  fatto  can  be  con¬ 
firmed.  For  though  he  be  admitted  in  purfuance  of  the  original 
furrender,  and  thereby  acquires  afterwards  a  fufficient  and  plenary 
interefl  as  abfolute  owner,  yet  his  fecond  furrender  previous  to  his 
own  admittance  is  abfolutely  void  ab  initio ;  becaufe  at  the  time  of 
fuch  furrender  he  had  but  a  poflibility  of  an  interefl,  and  could 
therefore  transfer  nothing:  and  no  fubfequent  admittance  can  make 
an  adl  good,  which  was  ab  initio  void.  Yet,  though  upon  the  ori¬ 
ginal  furrender  the  nominee  hath  but  a  poffibility,  it  is  however 
fuch  a  poffibility,  as  may  whenever,  he  pleafes  be  reduced  to  a 
certainty :  for  he  cannot  either  by  force  or  fraud  be  deprived  or 
deluded  of  the  effedl  and  fruits  of  the  furrender;  but  if  the  lord 
refufe  to  admit  him,  he  is  compellable  to  do  it  by  a  bill  in  chan¬ 
cery  or  a  mandamus and  the  furrenderor  can  in  no  wife  defeat  his 
grant;  his  hands  being  for  ever  bound  from  difpofing  of  the  land 

f  Co.  Copyh.  §.  36.  s  2  Roll.  Rep.  107. 
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in  any  other  way,  and  his  mouth  for  ever  flopped  from  revoking 
or  countermanding  his  own  deliberate  a£th;  except  in  the  cafe 
of  a  furrender  to  the  ufe  of  his  will,  which  is  always  revo¬ 
cable3, 

2.  As  to  the prefentment  :  that,  by  the  general  cuflom  of  ma¬ 
nors,  is  to  be  made  at  the  next  court  baron  immediately  after  the 
furrender;  but  by  fpectal  cuflom  in  fome  places  it  will  be  good, 
though  made  at  the  fecond  or  other  fubfequent  court.  And  it  is 
to  be  brought  into  court  by  the  fame  perfons  that  took  the  fur¬ 
render,  and  then  prefented  by  the  homage ;  and  in  all  points 
material  mufl  correfpond  with  the  true  tenor  of  the  furrender 
itfelf.  And  therefore,  if  the  furrender  be  conditional,  and  the 
prefentment  be  abfolute,  both  the  furrender,  prefentment,  and 
admittance  thereupon  are  wholly  void1:  the  furrender,  as  being 
never  truly  prefented;  the  prefentment,  as  being  falfe;  and  the 
admittance,  as  being  founded  on  fuch  untrue  prefentment.  If  a 
man  furrenders  out  of  court,  and  dies  before  prefentment,  and 
prefentment  be  made  after  his  death,  according  to  the  cuflom, 
this  is  fufficientk.  So  too,  if  cefuy  que  ufe  dies  before  prefentment, 
yet,  upon  prefentment  made  after  his  death,  his  heir  according 
to  the  cuflom  (hall  be  admitted.  The  fame  law  is,  if  thofe,  into 
whofe  hands  the  furrender  is  made,  die  before  prefentment;  for, 
upon  fufficient  proof  in  court  that  fuch  a  furrender  was  made, 
the  lord  fhall  be  compelled  to  admit  accordingly.  And  if  the 
fleward,  the  tenants,  or  others  into  whofe  hands  fuch  furrender 
is  made,  do  refufe  or  negledl  to  bring  it  in  to  be  prefented,  upon 
a  petition  preferred  to  the  lord  in  his  court  baron  the  party  grie¬ 
ved  fhall  find  remedy.  But  if  the  lord  will  not  do  him  right  and 
juflice,  he  may  fue  both  the  lord,  and  them  that  took  the  furren¬ 
der,  in  chancery,  and  fhall  there  find  relief1. 

h  Co.  Copyh.  §.  39.  k  Co.  Litt.  62. 
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3.  Admittance  is  the  laft  ftage,  or  perfection,  of  copy- 
hold  affurances.  And  this  is  of  three  forts:  firft,  an  admittance 
upon  a  voluntary  grant  from  the  lord;  fecondly,  an  admittance 
upon  furrender  by  the  former  tenant ;  and  thirdly,  an  admittance 
upon  a  defcent  from  theanceftor. 

I  n  admittances,  even  upon  a  voluntary  grant  from  the  lord, 
when  copyhold  lands  have  efcheated  or  reverted  to  him,  the  lord 
is  confidered  as  an  inftrument.  For,  though  it  is  in  his  power  to 
keep  the  lands  in  his  own  hands,  or  to  difpofe  of  them  at  his 
pleafure,  by  granting  an  abfolute  fee-fimple,  a  freehold,  or  a 
chattel  interefh  therein;  and  quite  to  change  their  nature  from 
copyhold  to  focage  tenure,  fo  that  he  may  well  be  reputed  their 
abfolute  owner  and  lord;  yet,  if  he  will  Hill  continue  to  difpofe 
of  them  as  copyhold,  he  is  bound  to  obferve  the  antient  cuftom 
precifely  in  every  point,  and  can  neither  in  tenure  nor  eftate  in¬ 
troduce  any  kind  of  alteration ;  for  that  were  to  create  a  new 
copyhold:  wherefore  in  this  refped  the  law  accounts  him  cuf- 
tom’s  inftrument.  For  if  a  copyhold  for  life  falls  into  the  lord’s 
hands,  by  the  tenant’s  death,  though  the  lord  may  deftroy  the 
tenure  and  enfranchife  the  land,  yet  if  he  grants  it  out  again  by 
copy,  he  can  neither  add  to  nor  diminifti  the  antient  rent,  nor 
make  any  the  minuted:  variation  in  other  refpedtsm:  nor  is  the 
tenant’s  eftate,  fo  granted,  fubjedt  to  any  charges  or  incumbran¬ 
ces  by  the  lordn. 

I  n  admittances  upon  furrender  of  another,  the  lord  is  to  no 
intent  reputed  as  owner,  but  wholly  as  an  inftrument  :  and  the 
tenant  admitted  fhall  likewife  be  fubjed  to  no  charges  or  incum¬ 
brances  of  the  lord ;  for  his  claim  to  the  eftate  is  folely  under 
him  that  made  the  furrender0. 

m  Co.  Cop.  §,  41.  •  4  Rep.  27.  Co,  Litt.  59* 
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And,  as  In  admittances  upon  furrenders.  To  in  admittances  upon 
defcents  by  the  death  of  the  anceftor,  the  lord  is  ufed  as  a  mere 
inftrument;  and,  as  no  manner  of  intereft  pafles  into  him  by  the 
furrender  or  the  death  of  his  tenant,  fo  no  intereft  pafles  out  of 
him  by  the  act  of  admittance.  And  therefore  neither  in  the  one 
cafe,  nor  the  other,  is  any  refpedthad  to  the  quantity  or  quality 
of  the  lord’s  eftate  in  the  manor.  For  whether  he  be  tenant  in 
fee  or  for  years,  whether  he  be  in  pofleftion  by  right  or  by  wrong, 
it  is  not  material ;  lince  the  admittances  made  by  him  fhall  not 
be  impeached  on  account  of  his  title,  becaufe  they  are  judicial, 
or  rather  minifterial,  adts,  which  every  lord  in  pofleftlon  is  bound 
to  perform p. 

Admittances,  however,  upon  furrender  differ  from  ad¬ 
mittances  upon  defcent  in  this  ;  that  by  furrender  nothing  is 
vefted  in  cejluy  que  ufe  before  admittance,  no  more  than  in  volun¬ 
tary  admittances ;  but  upon  defcent  the  heir  is  tenant  by  copy 
immediately  upon  the  death  of  his  anceftor :  not  indeed  to  all 
intents  and  purpofes,  for  he  cannot  be  fworn  on  the  homage  nor 
maintain  an  adtion  in  the  lord’s  court  as  tenant  ;  but  to  moft  in¬ 
tents  the  law  taketh  notice  of  him  as  of  a  perfedt  tenant  of  the 
land  inftantly  upon  the  death  of  his  anceftor,  efpecially  where 
he  is  concerned  with  any  ftranger.  He  may  enter  into  the  land 
before  admittance;  may  take  the  profits;  may  puniih  any  tref- 
pafs  done  upon  the  ground q;  nay,  upon  fatisfying  the  lord  for 
his  fine  due  upon  the  defcent,  may  furrender  into  the  hands  of 
the  lord  to  whatever  ufe  he  pleafes.  For  which  reafons  we  may 
conclude,  that  the  admittance  of  an  heir  is  principally  for  the 
benefit  of  the  lord,  to  intitle  him  to  his  fine,  and  not  fo  much 
neceflary  for  the  ftrengthening  and  compleating  the  heir’s  title. 
Hence  indeed  an  obfervation  might  arife,  that  if  the  benefit, 
which  the  heir  is  to  receive  by  the  admittance,  is  not  equal  to 
the  charges  of  the  fine,  he  will  never  come  in  and  be  admitted 
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to  his  copyhold  in  court ;  and  fo  the  lord  may  be  defrauded  of 
his  fine.  But  to  this  we  may  reply  in  the  words  of  fir  Ed¬ 
ward  Coker,  “I  aflure  myfelf,  if  it  were  in  the  eleftion  of 
*<  the  heir  to  be  admitted  or  not  to  be  admitted,  he  would  be 
**  belt  contented  without  admittance ;  but  the  cuftom  in  every 
“  manor  is  in  this  point  compulfory.  For,  either  upon  pain  of 
“  forfeiture  of  their  copyhold,  or  of  incurring  fomc  great  pe- 
“  nalty,  the  heirs  of  copyholders  are  inforced,  in  every  manor, 
u  to  come  into  court  and  be  admitted  according  to  the  cuftom, 
“  within  a  lliort  time  after  notice  given  of  their  anceftor’s  de- 
u  ceafe.” 


r  Copyh.  41. 
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Chapter  the  twenty  third. 
Of  ALIENATION  by  DEVISE. 


H  E  laft  method  of  conveying  real  property,  is  by  dev  if e. 


JL  or  difpofition  contained  in  a  man’s  laft  will  and  teftament. 
And,  in  confidering  this  fubjeeft,  I  fhall  not  at  prelent  enquire 
into  the  nature  of  wills  and  teftaments,  which  are  more  properly 
the  inftruments  to  convey  perfonal  eftates  ;  but  only  into  the  ori¬ 
ginal  and  antiquity  of  devifing  real  eftates  by  will,  and  the  con- 
ftrudion  of  the  feveral  ftatutes  upon  which  that  power  is  now 
founded. 

I  T  feems  fufficiently  clear,  that,  before  the  conqueft,  lands 
were  devifable  by  will\  But,  upon  the  introduction  of  the  mili¬ 
tary  tenures,  the  reftraint  of  deviling  lands  naturally  took  place, 
as  a  branch  of  the  feodal  dodtrine  of  non-alienation  without  the 
confent  of  the  lord  b.  And  fome  have  queftioned,  whether  this 
reftraint  (which  we  may  trace  even  from  the  antient  Germans6) 
was  not  founded  upon  truer  principles  of  policy,  than  the  power 
of  wantonly  difinheriting  the  heir  by  will,  and  transferring  the 
eftate,  through  the  dotage  or  caprice  of  the  anceftor,  from  thofe 
of  his  blood  to  utter  ftrangers.  For  this,  it  is  alleged,  maintained 
the  ballance  of  property,  and  prevented  one  man  from  growing 
too  big  or  powerful  for  his  neighbours;  lince  it  rarely  happens,. 


that 
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that  the  fame  man  is  heir  to  many  others,  though  by  art  and 
management  he  may  frequently  become  their  devifee.  Thus 
the  antient  law  of  the  Athenians  directed  that  the  eftate  of  the 
deceafed  fhould  always  defcend  to  his  children;  or,  on  failure  of 
lineal  defendants,  fhould  go  to  the  collateral  relations:  which 
had  an  admirable  effect  in  keeping  up  equality  and  preventing  the 
accumulation  of  eftates.  But  when  Solon d  made  a  flight  altera¬ 
tion,  by  permitting  them  (though  only  on  failure  of  iflue)  to  dif- 
pofe  of  their  lands  by  teftament,  and  devife  away  eftates  from 
the  collateral  heir,  this  foon  produced  an  excefs  of  wealth  in  fome, 
and  of  poverty  in  others :  which,  by  a  natural  progreflion,  firft 
produced  popular  tumults  and  diflentions  ;  and  thefe  at  length 
ended  in  tyranny,  and  the  utter  extindtion  of  liberty ;  which 
was  quickly  followed  by  a  total  fubverflon  of  their  fate  and  na¬ 
tion.  On  the  other  hand,  it  would  now  feem  hard,  on  account 
of  fome  abufes,  (which  are  the  natural  confequence  of  free  agen¬ 
cy,  when  coupled  with  human  infirmity)  to  debar  the  owner  of 
lands  from  diftributing  them  after  his  death,  as  the  exigence  of 
his  family  affairs,  or  the  juflice  due  to  his  creditors,  may  per¬ 
haps  require.  And  this  power,  if  prudently  managed,  has  with 
us  a  peculiar  propriety;  by  preventing  the  very  evil  which  re- 
fulted  from  Solon’s  inflitution,  the  too  great  accumulation  of  pro¬ 
perty:  which  is  the  natural  confequence  of  our  dodtrine  of  fuc- 
ceflion  by  primogeniture,  to  which  the  Athenians  were  Grangers. 
Of  this  accumulation  the  ill  effedts  were  feverely  felt  even  in  the 
feodal  times ;  but  it  fhould  always  be  ftrongly  difcouraged  in  a 
commercial  country,  whofe  welfare  depends  on  the  number  of 
moderate  fortunes  engaged  in  the  exteniion  of  trade. 

However  this  be,  we  find  that,  by  the  common  law  of 
England  fince  the  conqueft,  no  eftate,  greater  than  for  term  of 
years,  could  be  difpofed  of  by  teftament6;  except  only  in  Kent, 
and  in  fome  antient  burghs,  and  a  few  particular  manors,  where 
their  Saxon  immunities  by  fpecial  indulgence  fubfilted  f.  And 
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though  the  feodal  restraint  on  alienations  by  deed  vanilhed  very 
early,  yet  this  on  wills  continued  for  fome  centuries  after ;  from  ail 
apprehenfion  of  infirmity  and  imposition  on  the  teStator in  extremis, 
which  made  fuch  devifes  fufpicious2.  Befides,  in  devifes  there  was 
wanting  that  general  notoriety,  and  public  designation  of  the  fuc- 
ceflor,  which  in  defcents  is  apparent  to  the  neighbourhood,  and 
which  the  fimplicity  of  the  common  law  always  required  in  every 
transfer  and  new  acquifition  of  property. 

But  when  ecclefiaftical  ingenuity  had  invented  the  do&rine 
of  ufes,  as  a  thing  diitindt  from  the  land,  ufes  began  to  be  de- 
vifed  very  frequently11,  and  the  devifee  of  the  ufe  could  in  chan¬ 
cery  compel  it’s  execution.  For  it  is  obferved  by  Gilbert-5,  that, 
as  the  popiSh  clergy  then  generally  fate  in  the  court  of  chancery, 
they  confidered  that  men  are  moSt  liberal  when  they  can  enjoy 
their  polTeflions  no  longer ;  and  therefore  at  their  death  would 
choofe  to  difpofe  of  them  to  thofe,  who,  according  to  the  fuper- 
flition  of  the  times,  could  intercede  for  their  happinefs  in  an¬ 
other  world.  But,  when  the  Statute  of  ufes1  had  annexed  the 
poffeSTion  to  the  ufe,  thefe  ufes,  being  now  the  very  land  itfelf, 
became  no  longer  devifable :  which  might  have  occafioned  a  great 
revolution  in  the  law  of  devifes,  had  not  the  Statute  of  wills  been 
made  about  five  years  after,  viz.  32  Hen.  VIII.  c.  1.  explained 
by  34Hen.  VIII.  c.  5.  which  enadted,  that  allperfons  being  feifed 
in  fee-Simple  (except  feme-coverts,  infants,  idiots,  and  perfons 
of  nonfane  memory)  might  by  will  and  teStament  in  writing  de- 
vife  to  any  other  perfon,  but  not  to  bodies  corporate,  two  thirds 
of  their  lands,  tenements,  and  hereditaments,  held  in  chivalry, 
and  the  whole  of  thofe  held  in  focage  :  which  now,  through  the 
alteration  of  tenures  by  the  Statute  of  Charles  the  fecond,  amounts 
to  the  whole  of  their  landed  property,  except  their  copyhold 
tenements. 

Corpora  t*i  o  n  s  were  excepted  in  thefe  Statutes,  to  pre¬ 
vent  the  extention  of  gifts  in  mortmain ;  but  now,  by  conStruc- 
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tion  of  the  flatute  43  Eliz.  c.  4.  it  is  held,  that  a  devife  to  a  cor¬ 
poration  for  a  charitable  ufe  is  valid,  as  operating  in  the  nature 
of  an  appointment,  rather  than  of  a  bequeft .  And  indeed  the  piety 
of  the  judges  hath  formerly  carried  them  great  lengths  in  fup- 
porting  fuch  charitable  ufesk;  it  being  held  that  the  flatute  of 
Elizabeth,  which  favours  appointments  to  charities,  fuperfedes 
and  repeals  all  former  flatutes1,  and  fupplies  all  defeats  of  affix  - 
rancesm:  and  therefore  not  only  a  devife  to  a  corporation,  but  a 
devife  by  a  copyhold  tenant  without  furrendering  to  the  ufe  of 
his  will",  and  a  devife  (nay  even  a  fettlement)  by  tenant  in  tail 
without  either  f  ne  or  recovery,  if  made  to  a  charitable  ufe,  are 
good  by  way  of  appointment0. 

With  regard  to  devifes  in  general,  experience  foon  fliewed 
how  difficult  and  hazardous  a  thing  it  is,  even  in  matters  of  pub¬ 
lic  utility,  to  depart  from  the  rules  of  the  common  law ;  which 
are  fo  nicely  conflru&ed  and  fo  artificially  connected  together, 
that  the  leafl  breach  in  any  one  of  them  diforders  for  a  time  the 
texture  of  the  whole.  Innumerable  frauds  and  perjuries  were 
quickly  introduced  by  this  parliamentary  method  of  inheritance : 
for  fo  loofe  was  the  conflru&ion  made  upon  this  aft  by  the  courts 
of  law,  that  bare  notes  in  the  hand  writing  of  another  perfon 
were  allowed  to  be  good  wills  within  the  flatute  p.  To  remedy 
which,  the  flatute  of  frauds  and  perjuries,  29  Car.  II.  c.  3.  di¬ 
rects,  that  all  devifes  of  lands  and  tenements  fhall  not  only  be  in 
writing,  but  figned  by  the  teflator,  or  fome  other  perfon  in  his 
prefence,  and  by  his  exprefs  direction ;  and  be  fubferibed,  in 
his  prefence,  by  three  or  four  credible  witneffes.  And  a  fimilar 
folemnity  is  requifite  for  revoking  a  devife. 

In  the  conflrudtion  of  this  lafl  flatute,  it  has  been  adjudged 
that  the  teflator’s  name,  written  with  his  own  hand,  at  the  be¬ 
ginning  of  his  will,  as,  “  I  John  Mills  do  make  this  my  lafl  will 
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“  and  teftament,”  is  a  fufficient  figning,  without  any  name  at  the 
bottom though  the  other  is  the  fafer  way.  It  has  alfo  been 
determined,  that  though  the  witneffes  muft  all  fee  the  teftator 
fign,  or  at  leaf!  acknowlege  the  figning,  yet  they  may  do  it  at 
different  times r.  But  they  muft  all  fubfcribe  their  names  as  wit- 
neffes  in  his  prefence ,  left  by  any  poftibility  they  fhould  miftake 
the  inftrument*.  And,  in  a  cafe  determined  about  twenty 
years  ago1,  the  judges  were  extremely  ftridt  in  regard  to  the 
credibility,  or  rather  the  competency,  of  the  witneffes :  for 
they  would  not  allow  any  legatee,  nor  by  confequence  a  creditor, 
where  the  legacies  and  debts  were  charged  on  the  real  eftate,  to 
be  a  competent  witnefs  to  the  devife,  as  being  too  deeply  con¬ 
cerned  in  intereft  not  to  wifh  the  eftablifliment  of  the  will ;  for, 
if  it  were  eftablifhed,  he  gained  a  fecurity  for  his  legacy  or 
debt  from  the  real  eftate,  whereas  otherwife  he  had  no  claim 
but  on  the  perfonal  abets.  This  determination  however  alarm¬ 
ed  many  purchafors  and  creditors,  and  threatened  to  fhake  mod 
of  the  titles  in  the  kingdom,  that  depended  on  devifes  by  will. 
For,  if  the  will  was  attefted  by  a  fervant  to  whom  wages  were 
due,  by  the  apothecary  or  attorney  whofe  very  attendance  made 
them  creditors,  or  by  the  minifter  of  the  parifti  who  had  any 
demand  for  tithes  or  ecclefiaftical  dues,  (and  thele  are  the  per- 
fons  moft  likely  to  be  prefent  in  the  teftator’s  laft  illnefs)  and 
if  in  fuch  cafe  the  teftator  had  charged  his  real  eftate  with  the 
payment  of  his  debts,  the  whole  will,  and  every  difpofition  there¬ 
in,  fo  far  as  related  to  real  property,  were  held  to  be  utterly 
void.  This  occafioned  the  ftatute  25  Geo.  II.  c.  6.  which  refto- 
red  both  the  competency  and  the  credit  of  fuch  legatees ,  by  de¬ 
claring  void  all  legacies  given  to  witneffes,  and  thereby  removing 
all  poftibility  of  their  intereft  affecting  their  teftimony.  The  fame 
ftatute  likewife  eftablifhed  the  competency  of  creditors ,  by  di¬ 
recting  the  teftimony  of  all  fuch  creditors  to  be  admitted,  but 
leaving  their  credit  (as  well  as  that  of  all  other  witneffes)  to  be 
conlidered,  on  a  view  of  all  the  circumftances,  by  the  court  and 
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jury  before  whom  fuch  will  fhall  be  contefted.  And  in  a  much 
later  cafe  u  the  teftimony  of  three  witneffes,  who  were  creditors, 
was  held  to  be  fufficicntly  credible,  though  the  land  was  charged 
with  the  payment  of  debts  ;  and  the  reafons  of  the  former  de¬ 
termination  were  adjudged  to  be  infufficient. 

Another  inconvenience  was  found  to  attend  this  new  me¬ 
thod  of  conveyance  by  devile  ;  in  that  creditors  by  bond  and 
other  fpecialties,  which  affedted  the  heir  provided  he  had  affets 
by  defeent,  were  now  defrauded  of  their  fecurities,  not  having 
the  fame  remedy  againft  the  devifee  of  their  debtor.  To  obviate 
which,  the  flatute  3  Sc  4  W.  Sc  M.  c.  14.  hath  provided,  that 
all  wills,  and  teftaments,  limitations,  difpofitions,  and  appoint¬ 
ments  of  real  eftates,  by  tenants  in  fee-fimple  or  having  power 
to  difpofe  by  will,  fhall  (as  againfl  fuch  creditors  only)  be  deemed 
to  be  fraudulent  and  void :  and  that  fuch  creditors  may  maintain 
their  adtions  jointly  againft  both  the  heir  and  the  devifee, 

A  will  of  lands,  made  by  the  permifiion  and  under  the 
contrail  of  thefe  flatutes,  is  confidered  by  the  courts  of  law  not 
fo  much  in  the  nature  of  a  teftament,  as  of  a  conveyance  declaring 
the  ufes  to  which  the  land  fliall  be  fubjedt :  with  this  difference, 
that  in  other  conveyances  the  adtual  fubfeription  of  the  witneffes 
is  not  required  by  law  w,  though  it  is  prudent  for  them  fo  to  do, 
in  order  to  aflifl  their  memory  when  living  and  to  fupply  their 
evidence  when  dead  ;  but  in  devifees  of  lands  fuch  fubfeription  is 
now  abfolutely  neceffary  by  flatute,  in  order  to  identify  a  con¬ 
veyance,  which  in  it’s  nature  can  never  be  fet  up  till  after  the 
death  of  the  devifor.  And  upon  this  notion,  that  a  devife  affedt- 
ing  lands  is  merely  a  fpecies  of  conveyance,  is  founded  this  dif- 
tindlion  between  fuch  devifes  and  teflaments  of  perfonal  chattels; 
that  the  latter  will  operate  upon  whatever  the  teftator  dies  poffefled 
of,  the  former  only  upon  fuch  real  eflates  as  were  his  at  the  time 
of  executing  and  publifhing  his  will  \  Wherefore  no  after- 
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purchafed  lands  will  pafs  under  fuch  devifey,  unlefs,  fubfequent 
to  the  purchafe  or  contract  %  the  devifor  re-publifhes  his  will  \ 

W  E  have  now  conlidered  the  feveral  fpecies  of  common  af- 
furances,  whereby  a  title  to  lands  and  tenements  may  be  tranf- 
ferred  and  conveyed  from  one  man  to  another.  But,  before  we 
conclude  this  head,  it  may  not  be  improper  to  take  notice  of  a 
few  general  rules  and  maxims,  which  have  been  laid  down  by 
courts  of  juftice,  for  the  conftrudtion  and  expofition  of  them  all. 
Thefe  are 

1.  That  the  conftrudtion  be  favourable ,  and  as  near  the 
minds  and  apparent  intents  of  the  parties,  as  the  rules  of  law 
will  admit b.  For  the  maxims  of  law  are,  that  “  verba  inten- 
“  tioni  debent  infervire and,  “  benigne  interpretamur  chart  as 
€(.propter  fimplicitatem  laicorum”  And  therefore  the  conftruc- 
tion  muft  alfo  be  reafo7iable ,  and  agreeable  to  common  under- 
landing c. 

2.  That  quoties  in  verbis  nulla  efi  ambiguitas ,  ibi  nulla  expo- 
ftio  contra  verba  fiendaejl d  .*  but  that,  where  the  intention  is  clear, 

too  minute  a  ftrefs  be  not  laid  on  the  ftridt  and  precife  Signification 
of  words ;  Jtam  qui  haeret  in  lit  era  ^  haeret  in  cor  t  ice.  Therefore, 
by  a  grant  of  a  remainder  a  rcverlion  may  well  pafs,  and  e  con - 
verfo  e.  And  another  maxim  of  law  is,  that  “  mala  grammatica 
“  lion  vitiat  chartam  f  neither  falfe  Englifh  nor  bad  Latin  will 
deflroy  a  deedf.  Which  perhaps  a  clailical  critic  may  think  to 
he  no  unnecessary  caution. 

3.  That  the  conftrudton  be  made  upon  the  entire  deed,  and 
not  merely  upon  disjointed  parts  of  it.  “  Nam  ex  antccedentibus 

y  Moor.  255.  11  Mod,  127.  c  i  Bulftr.  175.  Hob.  304. 

2  1  Ch.  Caf.  39.  2  Ch.  Caf.  144.  d  2  Saund.  157. 

2  Salk.  238.  e  Hob.  27. 

*  And.  Co,  f  ioRep.133.  Co.Litt.  223.  sShcw.334. 

Z  2  z  “  et 


350  The  Rights  Book  II. 

“  tt  confequentibus  fit  optima  interpretation."  And  therefore  that 
every  part  of  it,  be  (if  polfible)  made  to  take  effeCl ;  and  no 
word  but  what  may  operate  in  fome  fhape  or  other  h.  “  Nam 
“  verba  debent  intelligi  cum  effeftu,  ut  res  magis  vale  at  quern  pe- 
€t  rent 

4.  That  the  deed  be  taken  moft  ftrongly  againft  him  that  Is 
the  agent  or  contractor,  and  in  favour  of  the  other  party.  “  Verba 
f( fortius  accipiuntur  contra  proferentem”  For  the  principle  of  felf- 
prefervation  will  make  men  fufficiently  careful,  not  to  prejudice 
their  own  intereft  by  the  too  extenfive  meaning  of  their  words  : 
and  hereby  all  manner  of  deceit  in  any  grant  is  avoided  5  for  men 
would  always  affeCt  ambiguous  and  intricate  exprefllons,  provided 
they  were  afterwards  at  liberty  to  put  their  own  conftruCtion  upon 
them.  But  here  a  diftinCtion  muff  be  taken  between  an  indenture 
and  a  deed  poll  :  for  the  words  of  an  indenture,  executed  by  both 
parties,  are  to  be  considered  as  the  words  of  them  both ;  for, 
though  delivered  as  the  words  of  one  party,  yet  they  are  not  his 
words  only,  but  the  other  party  hath  given  his  confent  to  every 
one  of  them.  But  in  a  deed  poll,  executed  only  by  the  gran¬ 
tor,  they  are  the  words  of  the  grantor  only,  and  fhall  be  taken 
moft  ftrongly  againft  himk.  However,  this,  being  a  rule  of 
fome  ftridtnefs  and  rigor,  is  the  laft  to  be  reforted  to,  and  is 
never  to  be  relied  upon,  but  where  all  other  rules  of  expofition 
fail l. 

5.  That,  if  the  words  will  bear  two  fenfes,  one  agreeable 
to,  and  another  againft,  law ;  that  fenfe  be  preferred,  which  is 
moft  agreeable  thereto  m.  As  if  tenant  in  tail  lets  a  leafe  for  life 
generally,  it  fhall  be  conftrued  for  his  own  life  only,  for  that 
ftands  with  the  law ;  and  not  for  the  life  of  the  leflee,  which 
is  beyond  his  power  to  grant. 

*  l  Bulftr.  1 01.  *  Hid.  134. 

*  1  P*  W™.  437.  1  Bacon’s  Elem.  c.  3. 

1  Plowd.  156.  ™  Co.  Lit:.  43. 
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6.  That,  in  a  deed,  if  there  be  two  claufes  fo  totally  repug¬ 
nant  to  each  other,  that  they  cannot  ftand  together,  the  ftrft  fliall 
be  received  and  the  latter  rejected":  wherein  it  differs  from  a 
will ;  for  there,  of  two  fuch  repugnant  claufes  the  latter  fliall 
ffand  Which  is  owing  to  the  different  natures  of  the  two  in- 
flruments ;  for  the  firft  deed,  and  the  laft  will  are  always  mofl 
available  in  law.  Yet  in  both  cafes  we  fliould  rather  attempt  to 
reconcile  them  p. 

7.  That  a  devife  be  mofl:  favourably  expounded,  to  purfue 
if  poflible  the  will  of  the  devifor,  who  for  want  of  advice  or 
learning  may  have  omitted  the  legal  and  proper  phrafes.  And 
therefore  many  times  the  law  difpenfes  with  the  want  of  words 
in  devifes,  that  are  abfolutely  requiflte  in  all  other  inflruments. 
Thus  a  fee  may  be  conveyed  without  words  of  inheritance  q ;  and 
an  effate-tail  without  words  of  procreation  r.  By  a  will  alfo  an 
eftate  may  pafs  by  mere  implication,  without  any  exprefs  words 
to  diredt  it’s  courfe.  As,  where  A  devifes  lands  to  his  heir  at  law, 
after  the  death  of  his  wife  $  here,  though  no  eftate  is  given  to 
the  wife  in  exprefs  terms,  yet  ftie  fliall  have  an  eftate  for  life  by 
implication  s ;  for  the  intent  of  the  teftator  is  clearly  to  poftpone 
the  heir  till  after  her  death  ;  and,  if  flie  does  not  take  it,  nobody 
elfe  can.  So  alfo,  where  a  devife  is  of  black-acre  to  A  and  of 
white-acre  to  B  in  tail,  and  if  they  both  die  without  iffue,  then 
to  C  in  fee  :  here  A  and  B  have  crofs  remainders  by  implication, 
and  on  the  failure  of  either’s  iffue,  the  other  or  his  iffue  fliall 
take  the  whole ;  and  C’s  remainder  over  fliall  be  poftponed  till 
the  iffue  of  both  fliall  fail  h  But,  to  avoid  confufion,  no  crofs 
remainders  are  allowed  between  more  than  two  devifees u :  and, 
in  general,  where  any  implications  are  allowed,  they  muft  be 
fuch  as  are  necejfary  (or  at  leaft  highly  probable )  and  not  merely 

■  Hardr.  94.  r  See  pag.  1 15. 

0  Co.  Litt.  1 1 2.  3  iVentr.  376. 

f  Cro.  Eliz.  420.  1 A 'em.  30.  *  Freem.  484. 

*  See  pag,  108,  *  Cro. Jac.  655.  iVentr,  254,  aShow.i^g. 
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pqjjible  implications  w.  And  herein  there  is  no  diflindtion  between 
the  rules  of  law  and  of  equity  ;  for  the  will,  being  confidered  in 
both  courts  in  the  light  of  a  limitation  to  ufes  %  is  conflrued  in 
each  with  equal  favour  and  benignity,  and  expounded  rather  on 
it’s  own  particular  circumflances,  than  by  any  general  rules  of 
politive  law. 

And  thus  we  have  taken  a  tranfient  view,  in  this  and  the 
three  preceding  chapters,  of  a  very  large  and  diffufive  fubjedl, 
the  dodtrine  of  common  affurances  :  which  concludes  our  obfer- 
vations  on  the  title  to  things  real,  or  the  means  by  which  they 
may  be  reciprocally  loft  and  acquired.  We  have  before  confi¬ 
dered  the  ejlates  which  may  be  had  in  them,  with  regard  to  their 
duration  or  quantity  of  interefl,  the  time  of  their  enjoyment, 
and  the  number  and  connexions  of  the  perfons  entitled  to  hold 
them  ;  we  have  examined  the  tenures,  both  antient  and  modern, 
whereby  thofe  eflates  have  been,  and  are  now,  holden  :  and 
have  diflinguifhed  the  objedt  of  all  thefe  enquiries,  namely, 
things  real,  into  the  corporeal  or  fubflantial,  and  incorporeal  or 
ideal  kind ;  and  have  thus  confidered  the  rights  of  real  pro¬ 
perty  in  every  light,  wherein  they  are  contemplated  by  the  laws 
of  England.  A  fyflem  of  laws,  that  differs  much  from  every 
other  fyflem,  except  thofe  of  the  fame  feodal  origin,  in  it's 
notions  and  regulations  of  landed  eflates ;  and  which  therefore 
could  in  this  particular  be  very  feldom  compared  with  any 
other. 

The  fubjedl,  which  has  thus  employed  our  attention,  is  of 
very  extenfive  ufe,  and  of  as  extenfive  variety.  And  yet,  I  am 
afraid,  it  has  afforded  the  fludent  lefs  amufement  and  pleafure 
in  the  purfuit,  than  the  matters  difcuffed  in  the  preceding  vo¬ 
lume.  To  fay  the  truth,  the  vafl  alterations  which  the  dodtrine 
of  real  property  has  undergone  from  the  conquefl  to  the  prefent 
time;  the  infinite  determinations  upon  points  that  continually 
arife,  and  which  have  been  heaped  one  upon  another  for  a  courfe 

v  Vautrh.  262.  x  Fi  zg.  236.  11  Mod.  153. 
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of  feven  centuries,  without  any  order  or  method  ;  and  the  mul¬ 
tiplicity  of  ads  of  parliament  which  have  amended,  or  fome- 
times  only  altered,  the  common  law;  thefe  cafes  have  made 
the  ftudy  of  this  branch  of  our  national  jurifprudence  a  little 
perplexed  and  intricate.  It  hath  been  my  endeavour  principally 
to  feled  fuch  parts  of  it,  as  were  of  the  mod:  general  ufe,  where 
the  principles  were  the  mod:  fimple,  the  reafons  of  them  the 
mod  obvious,  and  the  pradice  the  lead:  embarraffed.  Yet  I  can¬ 
not  prefume  that  I  have  always  been  thoroughly  intelligible  to 
fuch  of  my  readers,  as  were  before  flrangers  even  to  the  very 
terms  of  art,  which  I  have  been  obliged  to  make  ufe  of :  though, 
whenever  thofe  have  firfl  occurred,  I  have  generally  attempted  a 
fhort  explication  of  their  meaning.  Thefe  are  indeed  the  more 
numerous,  on  account  of  the  different  languages  which  our  law 
has  at  different  periods  been  taught  to  fpeak ;  the  difficulty  ari- 
fing  from  which  will  infendbly  diminidi  by  ufe  and  familiar  ac¬ 
quaintance.  And  therefore  I  diall  clofe  this  branch  of  our  en¬ 
quiries  with  the  words  of  dr  Edward  Coke y :  “  albeit  the  ftu- 
f(  dent  fhall  not  at  any  one  day,  do  what  he  can,  reach  to  the 
“  full  meaning  of  all  that  is  here  laid  down,  yet  let  him  no  way 
c<  difcourage  himfelf,  but  proceed  ;  for  on  fome  other  day,  in 
“  fome  other  place,”  (or  perhaps  upon  a  fecond  perufal  of  the 
fame)  “  his  doubts  will  be  probably  removed.” 
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Chapter  the  twenty  fourth. 

Of  THINGS  PERSONAL. 


UNDER  the  name  of  things  perfonal  are  included  all  forts 
of  things  7iioveable>  which  may  attend  a  man’s  perfon 
wherever  he  goes;  and  therefore,  being  only  the  objeCts  of  the 
law  while  they  remain  within  the  limits  of  it’s  jurifdiCtion,  and 
being  alfo  of  a  perifhable  quality,  are  not  efteemed  of  fo  high  a 
nature,  nor  paid  fo  much  regard  to  by  the  law,  as  things  that  are 
in  their  nature  more  permanent  and  immoveable ,  as  lands,  and 
lioufes,  and  the  profits  ifiuing  thereout.  Thefe  being  conftantly 
within  the  reach,  and  under  the  protection  of  the  law,  were  the 
principal  favourites  of  our  firft  legiflators  :  who  took  all  imagin¬ 
able  care  in  afeertaining  the  rights,  and  directing  the  difpofition, 
of  fuch  property  as  they  imagined  to  be  lafting,  and  which  would 
anfwer  to  pofterity  the  trouble  and  pains  that  their  anceftors  em¬ 
ployed  about  them ;  but  at  the  fame  time  entertained  a  very  low 
and  contemptuous  opinion  of  all  perfonal  eflate,  which  they  re¬ 
garded  only  as  a  tranfient  commodity.  The  amount  of  it  indeed 
was,  comparatively,  very  trifling,  during  the  fcarcity  of  money 
and  the  ignorance  of  luxurious  refinements,  which  prevailed  in 
the  feodal  ages.  Hence  it  was,  that  a  tax  of  the  fifteenth ,  tenth  > 
or  fometimes  a  much  larger  proportion,  of  all  the  moveables  of 
the  fubjeCt,  was  frequently  laid  without  fcruple,  and  is  mentioned 
with  much  unconcern  by  our  antient  hiftorians,  though  now  it 
would  juftly  alarm  our  opulent  merchants  and  ftockholders.  And 
hence  likewife  may  be  derived  the  frequent  forfeitures  infliCled 
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by  the  common  law,  of  all  a  man’s  goods  and  chattels,  for  mil- 
behaviours  and  inadvertencies  that  at  prefent  hardly  feem  to  ae- 
ferve  fo  fevere  a  punilliment.  Our  antient  law-books,  which  are 
founded  upon  the  feodal  provifions,  do  not  therefore  often  con- 
defcend  to  regulate  this  fpecies  of  property.  There  is  not  a  chap¬ 
ter  in  Britton  or  the  mirroir,  that  can  fairly  be  referred  to  this 
head;  and  the  little  that  is  to  be  found  in  Glanvil,  Bratton,  and 
Fleta,  feems  principally  borrowed  from  the  civilians.  But  of 
later  years,  fince  the  introduction  and  extenfion  of  trade  and  com¬ 
merce,  which  are  entirely  occupied  in  this  fpecies  of  property, 
and  have  greatly  augmented  it’s  quantity  and  of  courfe  it’s  value, 
we  have  learned  to  conceive  different  ideas  of  it.  Our  courts 
now  regard  a  man’s  perfonalty  in  a  light  nearly,  if  not  quite, 
equal  to  his  realty:  and  have  adopted  a  more  enlarged  and  lefs 
technical  mode  of  confidering  the  one  than  the  other;  frequently 
drawn  from  the  rules  which  they  found  already  effablilhed  by  the 
Roman  law,  wherever  thofe  rules  appeared  to  be  well-grounded 
and  appolite  to  the  cafe  in  queffion,  but  principally  from  reafon 
and  convenience,  adapted  to  the  circumstances  of  the  times  ; 
preferving  withal  a  due  regard  to  antient  ufages,  and  a  certain 
feodal  tintture,  which  is  ftill  to  be  found  in  fome  branches  of 
perfonal  property. 

But  things  perfonal,  by  our  law,  do  not  only  include  things 
?noveabley  but  alfo  fomething  more.  The  whole  of  which  is  com¬ 
prehended  under  the  general  name  of  chattels ,  catalla ;  which, 
fir  Edward  Coke  fays a,  is  a  French  word  fignifying  goods.  And 
this  is  true,  if  underftood  of  the  Norman  dialett ;  for  in  the 
grand  conjlumier* ,  we  find  the  word  chattels  ufed  and  fet  in  op- 
pofition  to  a  fief  or  feud  :  fo  that  not  only  goods,  but  whatever 
was  not  a  feud,  were  accounted  chattels.  And  it  is,  I  appre¬ 
hend,  in  the  fame  large,  extended,  negative  fenfe,  that  our  law 
adopts  it ;  the  idea  of  goods,  or  moveables  only,  being  not  fuf- 
ficiently  comprehenfive  to  take  in  every  thing  that  our  law  con- 
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fiders  as  a  chattel  interefL  For  fince,  as  the  commentator  on 
the  coujlumier  obferves,  there  are  two  requifites  to  make  a  fief  or 
heritage,  duration  as  to  time,  and  immobility  with  regard  to 
place ;  whatever  wants  either  of  thefe  qualities  is  not,  according 
to  the  Normans,  an  heritage  or  fiefc;  or,  according  to  us,  is  not 
a  real  eftate  :  the  confequence  of  which  in  both  laws  is,  that  it 
muft  be  a  perfonal  eftate,  or  chattel. 

Chattels  therefore  are  diftributed  by  the  law  into  two 
kinds ;  chattels  real,  and  chattels  perfonaL 

1.  Chattels  real ,  faith  fir  Edward  Coked,  are  fuch  as 
concern,  or  favour  of,  the  realty  ;  as  terms  for  years  of  land, 
wardfhips  in  chivalry  (while  the  military  tenures  fubfifted)  the 
next  prefentation  to  a  church,  eftates  by  ftatute-merchant,  fta- 
tute-ftaple,  elegit ,  or  the  like ;  of  all  which  we  have  already 
fpoken,  And  thefe  are  called  real  chattels,  as  being  interefls 
ilfuing  out  of,  or  annexed  to  real  eftates  :  of  which  they  have 
one  quality,  viz.  immobility,  which  denominates  them  real ; 
but  want  the  other,  viz,  a  fufhcient,  legal,  indeterminate  dura¬ 
tion  :  and  this  want  it  is,  that  conftitutes  them  chattels .  The  ut- 
moft  period  for  which  they  can  laft  is  fixed  and  determinate,  either 
for  fuch  a  fpace  of  time  certain,  or  till  fuch  a  particular  fum  of 
money  be  raifed  out  of  fuch  a  particular  income;  fo  that  they  are 
not  equal  in  the  eye  of  the  law  to  the  lowed:  ellate  of  freehold,  a 
leafefor  another’s  life  :  their  tenants  were  confidered,  upon  feodal 
principles,  as  merely  bailiffs  or  farmers;  and  the  tenant  of  the  free¬ 
hold  might  at  any  time  have  deftroyed  their  intereft,  till  the  reign 
of  Henry  VIII e.  A  freehold,  which  alone  is  a  real  eftate,  and 
feems  (as  has  been  faid)  to  anfwer  to  the  fief  in  Normandy,  is 
conveyed  by  corporal  inveftiture  and  livery  of  feifin;  which  gives 
the  tenant  fo  ftrong  a  hold  of  the  land,  that  it  never  after  can 


c  Catcux  font  meuhles  et  tmmeiiblcs  :  fcomme 
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tt  enfuiruir  h  corps ;  immeubles  font  chofes  qui 
tie  ptuvent  emfui'vir  k  corps ,  niefrt  tranfporttes> 
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be  wrefted  from  him  during  his  life,  but  by  his  own  a£l,  of  vo¬ 
luntary  transfer  or  of  forfeiture;  or  elfe  by  the  happening  of  fome 
future  contingency,  as  in  eftates  pur  aider  vie ,  and  the  determin¬ 
able  freeholds  mentioned  in  a  former  chapter f.  And  even  thefe, 
being  of  an  uncertain  duration,  may  by  poflibility  laft  for  the 
owner’s  life;  for  the  law  will  not  prefuppofe  the  contingency  to 
happen  before  it  actually  does,  and  till  then  the  eflate  is  to  all 
intents  and  purpofes  a  life  eflate,  and  therefore  a  freehold  inte- 
reft.  On  the  other  hand,  a  chattel  interefl  in  lands,  which  the 
Normans  put  in  oppofition  to  fief,  and  we  to  freehold,  is  con¬ 
veyed  by  no  feifin  or  corporal  invefliture,  but  the  pofiefiion  is 
gained  by  the  mere  entry  of  the  tenant  himfelf;  and  it  is  fure 
to  expire  at  a  time  prefixed  and  determined,  if  not  fooner.  Thus 
a  leafe  for  years  mufl  neceflarily  fail  at  the  end  and  completion  of 
the  term ;  the  next  prefentation  to  a  church  is  fatisfied  and  gone 
the  inftant  it  comes  into  pofiefiion,  that  is,  by  the  firfl  avoidance 
and  prefentation  to  the  living;  the  conditional  eftates  by  ftatutes 
and  elegit  are  determined  as  foon  as  the  debt  is  paid ;  and  fo 
guardianfhips  in  chivalry  were  fure  to  expire  the  moment  that 
the  heir  came  of  age.  And  if  there  be  any  other  chattel  real,  it 
will  be  found  to  correfpond  with  the  reft  in  this  efiential  quality, 
that  it’s  duration  is  limited  to  a  time  certain,  beyond  which  it 
cannot  fubfift, 

2.  Chattels  perfonal  are,  properly  and  ftri&ly  fpeaking, 
things  moveable ;  which  may  be  annexed  to  or  attendant  on  the 
perfon  of  the  owner,  and  carried  about  with  him  from  one  part 
of  the  world  to  another.  Such  are  animals,  houfehold-fluff, 
money,  jewels,  corn,  garments,  and  every  thing  elfe  that  can 
properly  be  put  in  motion,  and  transferred  from  place  to  place. 
And  of  this  kind  of  chattels  it  is,  that  we  are  principally  to  fpeak 
in  the  remainder  of  this  book;  having  been  unavoidably  led  to 
confider  the  nature  of  chattels  real,  and  their  incidents,  in  the 
former  chapters  which  were  employed  upon  real  eftates :  that 
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kind  of  property  being  of  a  mongrel  amphibious  nature,  origi¬ 
nally  endowed  with  one  only  of  the  chara&eri flics  of  each  fpe- 
cies  of  things;  the  immobility  of  things  real,  and  the  precarious 
duration  of  things  perfonal. 

Chattel  Interefts  being  thus  diftinguifhed  and  distributed, 
it  will  be  proper  to  confider,  firft,  the  nature  of  that  property, 
or  dominion,  to  which  they  are  liable;  which  mull  be  princi¬ 
pally,  nay  folely,  referred  to  perfonal  chattels :  and,  fecondly, 
the  title  to  that  property,  or  how  it  may  be  loll  and  acquired. 
Of  each  of  thefe  in  it’s  order. 
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Chapter  the  twenty  fifth. 

Of  PROPERTYinTHINGS  PERSONAL. 


PROPERTY,  in  chattels  perfonal,  may  be  either  in  pofiefi* 
Jion;  which  is  where  a  man  hath  not  only  the  right  to  enjoy, 
but  hath  the  adtual  enjoyment  of,  the  thing :  or  elfe  it  is  in 
afiion ;  where  a  man  hath  only  a  bare  right,  without  any  occupa¬ 
tion  or  enjoyment.  And  of  thefe  the  former,  or  property  in  pof- 
fejjion ,  is  divided  into  two  forts,  an  abfolute  and  a  qualified  property. 

I.  First  then  of  property  in  pojjeffion  abfolute  s  which  is* 
where  a  man  hath,  folely  and  exclufively,  the  right,  and  alfo  the 
occupation,  of  any  moveable  chattels  j  fo  that  they  cannot  be 
transferred  from  him,  or  ceafe  to  be  his,  without  his  own  adt  or 
default.  Such  may  be  all  inanimate  things,  as  goods,  plate,  mo¬ 
ney,  jewels,  implements  of  war,  garments,  and  the  like  :  fuch 
alfo  may  be  all  vegetable  productions,  as  the  fruit  or  other  parts, 
when  fevered  from  the  plant,  or  the  whole  plant  itfelf,  when 
fevered  from  the  ground ;  none  of  which  can  be  moved  out  of 
the  owner’s  poflefiion  without  his  own  adt  or  confent,  or  at  lea  ft 
without  doing  him  an  injury,  which  it  is  the  bufinefs  of  the  law 
to  prevent  or  remedy.  Of  thefe  therefore  there  remains  littlo 
to  be  faid. 

But  with  regard  to  animals ,  which  have  in  themfelves  a  prin¬ 
ciple  and  power  of  motion,  and  (unlefs  particularly  confined) 
can  convey  themfelves  from  one  part  of  the  world  to  another, 

there 
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there  is  a  great  difference  made  with  refped  to  their  feveral  claf- 
fes,  not  only  in  our  law,  but  in  the  law  of  nature  and  of  all  ci¬ 
vilized  nations.  They  are  didinguifhed  into  fuch  as  are  domitae , 
and  fuch  as  arc  ferae  naturae  ;  fome  being  of  a  tame ,  and  others 
of  a  wild  difpofition.  In  fuch  as  are  of  a  nature  tame  and  do- 
medic,  (as  horfes,  kine,  flieep,  poultry,  and  the  like)  a  man 
may  have  as  abfolute  a  property  as  in  any  inanimate  beings  ;  be- 
caufe  thefe  continue  perpetually  in  his  occupation,  and  will  not 
dray  from  his  houfe  or  perfon,  unlefs  by  accident  or  fraudulent 
enticement,  in  either  of  which  cafes  the  owner  does  not  lofe 
his  property3:  in  which  our  law  agrees  with  the  laws  of  France 
and  Holland b.  The  dealing,  or  forcible  abdu&ion,  of  fuch  pro¬ 
perty  as  this,  is  alio  felony;  for  thefe  are  things  of  intrinfic  value, 
ierving  for  the  food  of  man,  or  elfe  for  the  ufes  of  hufband- 
dryc.  But  in  animals  ferae  naturae  a  man  can  have  no  abfoluto 
property. 

O  f  all  tame  and  domedic  animals,  the  brood  belongs  to  the 
owner  of  the  dam  or  mother;  the  Englidi  law  agreeing  with  the 
civil,  that  “ partus  fequitur  ventre ?n"  in  the  brute  creation,  though 
for  the  mod  part  in  the  human  fpecies  it  difallows  that  maxim. 
And  therefore  in  the  laws  of  England*,  as  well  as  Rome6,  “ft 
“  equam  meam  equus  tuus  praegnantem  fecerit ,  non  ejl  tuum  fed 
“  meum  quodnatum  eft”  And,  for  this,  Puffendorf f  gives  a  fen- 
dble  reafon :  not  only  becaufe  the  male  is  frequently  unknown  ; 
but  alfo  becaufe  the  dam,  during  the  time  of  her  pregnancy,  is 
almod  ufelefs  to  the  proprietor,  and  mud  be  maintained  with 
greater  expenfe  and  care :  wherefore  as  her  owner  is  the  lofer  by 
her  pregnancy,  he  ought  to  be  the  gainer  by  her  brood.  An  ex¬ 
ception  to  this  rule  is  in  the  cafe  of  young  cygnets ;  which  be¬ 
long  equally  to  the  owner  of  the  cock  and  hen,  and  fhall  be  di¬ 
vided  between  themg.  But  here  the  reafons  of  the  general  rule 

a  2  Mod.  319.  e  Ff.  6.  1.5. 

b  Finn,  in  Inji.l.  2.  tit.  I .  §.  1 5.  f  L.  of  N.  1.  4.  C.  7. 

*  1  Hal.  P.C.  511,512.  s  7  Rep.  17. 
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ceafe,  and  “  cejfante  ratione  cejfat  et  ipfa  lex:'  for  the  male  is  well 
known,  by  his  conftant  affociation  with  the  female;  and  for  the 
fame  reafon  the  owner  of  the  one  doth  not  fuffer  more  difadvan- 
tage,  during  the  time  of  pregnancy  and  nurture,  than  the  owner 
of  the  other. 

II.  Other  animals,  that  are  not  of  a  tame  and  domeftic 
nature,  are  either  not  the  objedts  of  property  at  all,  or  elfe  fall 
under  our  other  divifion,  namely,  that  of  qualified,  limited,  or 
fpecial property :  which  is  fuch  as  is  not  in  it’s  nature  permanent, 
but  may  fometimes  fubfift:,  and  at  other  times  not  fubfift.  In 
difcufiing  which  fubjedt,  I  (hall  in  the  firft  place  fhew,  how  this 
fpecies  of  property  may  fubfift  in  fuch  animals  as  are  ferae  na¬ 
turae,  or  of  a  wild  nature;  and  then,  how  it  may  fubfift  in  any 
other  things,  when  under  particular  circumftances. 

First  then,  a  man  may  be  invefted  with  a  qualified,  but  not 
an  abfolute,  property  in  all  creatures  that  are  ferae  naturae,  either 
per  indujlriatn,  propter  mpotentiam,  or  propter  privilegium. 

1 .  A  qjj  a  l  1  f  1  e  d  property  may  fubfift  in  animals  ferae 
naturae,  per  indujiriam  hominis :  by  a  man’s  reclaiming  and  ma¬ 
king  them  tame  by  art,  induftry,  and  education ;  or  by  fo  con¬ 
fining  them  within  his  own  immediate  power,  that  they  cannot 
efcape  and  ufe  their  natural  liberty.  And  under  this  head  lome 
writers  have  ranked  all  the  former  fpecies  of  animals  we  have 
mentioned,  apprehending  none  to  be  originally  and  naturally 
tame,  but  only  made  fo  by  art  and  cuftom :  as,  horles,  fvvine, 
and  other  cattle;  which,  if  originally  left  to  themfelves,  would 
have  chofen  to  rove  up  and  down,  feeking  their  food  at  large,  and 
are  only  made  domeftic  by  ufe  and  familiarity,  and  are  therefore, 
fay  they,  called  manfueta,  quafi  manui  afiheta.  But  however  well 
this  notion  may  be  founded,  abftradtedly  confidered,  our  law  ap¬ 
prehends  the  mod  obvious  diftindtion  to  be,  between  fuch  animals 
as  we  generally  fee  tame,  and  are  therefore  feldom,  if  ever,  found 
wandering  at  large,  which  it  calls  domitae  naturae ;  and  fuch  crea¬ 
tures 
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tures  as  are  ufually  found  at  liberty,  which  are  therefore  fuppofed 
to  be  more  emphatically  ferae  naturae ,  though  it  may  happen 
that  the  latter  fhall  be  fometimes  tamed  and  confined  by  the  art 
and  induftry  of  man.  Such  as  are  deer  in  a  park,  hares  or  rabbets 
in  an  enclofed  warren,  doves  in  a  dovehoufe,  pheafants  or  partrid¬ 
ges  in  a  mew,  hawks  that  are  fed  and  commanded  by  their  owner, 
and  fhh  in  a  private  pond  or  in  trunks.  Thefe  are  no  longer  the 
property  of  a  man,  than  while  they  continue  in  his  keeping  or 
a&ual  poiTeflion  :  but,  if  at  any  time  they  regain  their  natural 
liberty,  his  property  inftantly  ceafes;  unlefs  they  have  animum 
revertendi,  which  is  only  to  be  known  by  their  ufual  cuftom  of 
returning11.  A  maxim  which  is'  borrowed  from  the  civil  law1; 
“  revert endi  animum  videntur  dejmere  habere  tunc ,  cum  revert endi 
“  confuetudinem  deferuerint .”  The  law  therefore  extends  this 
pofleflion  farther  than  the  mere  manual  occupation ;  for  my 
tame  hawk  that  is  purfuing  his  quarry  in  my  prefence,  though 
he  is  at  liberty  to  go  where  he  pleafes,  is  neverthelefs  my  pro¬ 
perty  ;  for  he  hath  animum  revert  endi.  So  are  my  pigeons, 
that  are  flying  at  a  diftance  from  their  home  (efpecially  of  the 
carrier  kind)  and  likewile  the  deer  that  is  chafed  out  of  my 
park  or  foreft,  and  is  inftantly  purfued  by  the  keeper  or  fo- 
refter :  all  which  remain  ftill  in  my  pofleflion,  and  I  ftill  preferve 
my  qualified  property  in  them.  But  if  they  ftray  without  my 
knowlege,  and  do  not  return  in  the  ufual  manner,  it  is  then  law¬ 
ful  for  any  ftranger  to  take  themk.  But  if  a  deer,  or  any  wild 
animal  reclaimed,  hath  a  collar  or  other  mark  put  upon  him,  and 
goes  and  returns  at  his  pleafure;  or  if  a  wild  fwan  is  taken,  and 
marked  and  turned  loofe  in  the  river,  the  owner’s  property  in  him 
ftill  continues,  and  it  is  not  lawful  for  any  one  elfe  to  take  him1 : 
but  otherwife,  if  the  deer  has  been  long  abfent  without  returning, 
or  the  fwan  leaves  the  neighbourhood.  Bees  alfo  are  ferae  na¬ 
turae  \ ;  but,  when  hived  and  reclaimed,  a  man  may  have  a  quali¬ 
fied  property  in  them,  by  the  law  of  nature,  as  well  as  by  the 
civil  lawm.  And  to  the  fame  purpofe,  not  to  fay  in  the  fame 

h  Bratton./.  z.c.i.  j  Rep.  17.  1  Crompt.  of  courts.  167.  7  Rep.  16. 

1  Injl.  2.  r.  15.  m  Puff.  /.  4.  c.  6.  §.  5.  Injl .  2.  I.  14. 
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words,  with  the  civil  law,  fpeaks  BraCton  n  :  occupation,  that  is, 
hiving  or  including  them,  gives  the  property  in  bees  ;  for,  though 
a  fwarm  lights  upon  my  tree,  I  have  no  more  property  in  them 
till  I  have  hived  them,  than  I  have  in  the  birds  which  make  their 
nefts  thereon ;  and  therefore  if  another  hives  them,  he  fhall  be 
their  proprietor  :  but  a  fwarm,  which  flie  from  and  out  of  my 
hive,  are  mine  fo  long  as  I  can  keep  them  in  fight,  and  have  power 
to  purfue  them  \  and  in  thefe  circumftances  no  one  elfe  is  intitled 
to  take  them.  But  it  hath  been  alfo  faid  that  with  us  the  only 
ownership  in  bees  is  ratione  foli ;  and  the  charter  of  the  foreft  p, 
which  allows  every  freeman  to  be  entitled  to  the  honey  found 
within  his  own  woods,  affords  great  countenance  to  this  doCtrine, 
that  a  qualified  property  may  be  had  in  bees,  in  confideration  of 
the  property  of  the  foil  whereon  they  are  found. 


In  all  thefe  creatures,  reclaimed  from  the  wildnefs  of  their 
nature,  the  property  is  not  abfolute,  but  defeafiblc :  a  property, 
that  may  be  deflroyed  if  they  refume  their  antient  wildnefs,  and 
are  found  at  large.  For  if  the  pheafants  efcape  from  the  mew, 
or  the  fifhes  from  the  trunk,  and  are  feen  wandering  at  large  in 
their  proper  element,  they  become  ferae  naturae  again  ;  and  are 
free  and  open  to  the  firft  occupant  that  has  ability  to  feife  them. 
But  while  they  thus  continue  my  qualified  or  defeafible  property, 
they  are  as  much  under  the  protection  of  the  law,  as  if  they 
were  abfolutely  and  indefeafibly  mine :  and  an  aCtion  will  lie 
againft  any  man  that  detains  them  from  me,  or  unlawfully  de- 
ftroys  them.  It  is  alfo  as  much  felony  by  common  law  to  fleal 
fuch  of  them  as  are  fit  for  food,  as  it  is  to  fteal  tame  animals q : 
but  not  fo,  if  they  are  only  kept  for  pleafure,  curiofity,  or  whim, 
as  dogs,  bears,  cats,  apes,  parrots,  and  finging  birds  r ;  becaufe 
their  value  is  not  intrinfic,  but  depending  only  on  the  caprice  of 
the  owner  ‘ :  though  it  is  fuch  an  invafion  of  property  as  may 
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amount  to  a  civil  injury,  and  be  redreffed  by  a  civil  adtion  Yet 
to  Heal  a  reclaimed  hawk  is  felony  both  by  common  law  and 
flatute";  which  feems  to  be  a  relic  of  the  tyranny  of  our  an¬ 
cient  fportfmen.  And,  among  our  elder  ancellors  the  antient 
Britons,  another  fpecies  of  reclaimed  animals,  viz.  cats,  were 
looked  upon  as  creatures  of  intrinfic  value ;  and  the  killing  or 
ftealing  one  was  a  grievous  crime,  and  fubje&ed  the  offender  to 
a  fine  ;  elpecially  if  it  belonged  to  the  king's  houfhold,  and  were 
the  cvjlos  horrci  regii,  for  which  there  was  a  very  peculiar  forfei¬ 
ture  w.  And  thus  much  of  qualified  property  in  wild  animals, 
reclaimed  per  indujlriam . 

2.  A  qualified  property  may  alfo  fubfift  with  relation  to 
animals  ferae  naturae ,  ratione  impotentiae ,  on  account  of  their 
own  inability.  As  when  hawks,  herons,  or  other  birds  build  in 
my  trees,  or  coneys  or  other  creatures  make  their  nefts  or  bur¬ 
rows  in  my  land,  and  have  young  ones  there  \  I  have  a  qualified 
property  in  thofe  young  ones,  till  fuch  time  as  they  can  fly,  or 
run  away,  and  then  my  property  expires x :  but,  till  then,  it  is  in 
fome  cafes  trefpafs,  and  in  others  felony,  for  a  Granger  to  take 
them  away  y.  For  here,  as  the  owner  of  the  land  has  it  in  his 
power  to  do  what  he  pleafes  with  them,  the  law  therefore  veils 
a  property  in  him  of  the  young  ones,  in  the  fame  manner  as  it 
does  of  the  old  ones  if  reclaimed  and  confined  :  for  thefe  cannot 
through  weaknefs,  any  more  than  the  others  through  reftraint, 
ufe  their  natural  liberty  and  forfake  him. 

3.  A  man  may,  laftly,  have  a  qualified  property  in  animals 
ferae  naturae ,  propter  privt'Jegium  :  that  is,  he  may  have  the  pri¬ 
vilege  of  hunting,  taking,  and  killing  them,  in  exclufion  of  other 

*  Ero.  Mr.  tit.  Trefpafs .  407.  LL.  Wall.  1.  3.  e .  5.  §.  5.  An  amercement 
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perfons.  Here  he  has  a  tranfient  property  in  thefe  animals,  ufu- 
ally  called  game,  fo  long  as  they  continue  within  his  liberty1; 
and  may  redrain  any  ftranger  from  taking  them  therein  :  but  the 
inftant  they  depart  into  another  liberty,  this  qualified  property 
ceafes.  The  manner,  in  which  this  privilege  is  acquired,  will  be 
fhewn  in  a  fubfequent  chapter. 

Th  e  qualified  property  which  we  have  hitherto  confidered,  ex¬ 
tends  only  to  animals  ferae  naturae ,  when  either  reclaimed,  im¬ 
potent,  or  privileged.  Many  other  things  may  alfo  be  the  objedls 
of  qualified  property.  It  may  fubfifl  in  the  very  elements,  of  fire 
or  light,  of  air,  and  of  water.  A  man  can  have  no  abfolute  per¬ 
manent  property  in  thefe,  as  he  may  in  the  earth  or  land ;  fince 
thefe  are  of  a  vague  and  fugitive  nature,  and  therefore  can  ad¬ 
mit  only  of  a  precarious  and  qualified  ownerfhip,  which  lads  fo 
long  as  they  are  in  adtual  ufe  and  occupation,  but  no  longer.  If 
a  man  didurbs  another,  and  deprives  him  of  the  lawful  enjoy¬ 
ment  of  thefe  ;  if  one  obdrudts  another’s  antient  windows  a,  cor¬ 
rupts  the  air  of  his  houfe  or  gardens b,  fouls  his  water c,  or  un¬ 
pens  and  lets  it  out,  or  if  he  diverts  an  antient  watercourfe  that 
ufed  to  run  to  the  other’s  mill  or  meadow d ;  the  law  will  animad¬ 
vert  hereon  as  an  injury,  and  protedt  the  party  injured  in  his  pof- 
feffion.  But  the  property  in  them  ceafes  the  inftant  they  are  out 
of  pofiefiion  :  for,  when  no  man  is  engaged  in  their  adtual  occu¬ 
pation,  they  become  again  common,  and  every  man  has  an  equal 
right  to  appropriate  them  to  his  own  ufe. 

These  kinds  of  qualification  in  property  depend  upon  the 
peculiar  circumdances  of  the  fubjedt  matter,  which  is  not  capa¬ 
ble  of  being  under  the  abfolute  dominion  of  any  proprietor.  But 
property  may  alfo  be  of  a  qualified  or  fpecial  nature,  on  account 
of  the  peculiar  circumdances  of  the  owner,  when  the  thing  it- 
felf  is  very  capable  of  abfolute  ownerdiip.  As  in  cafe  of  ball- 
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merit ,  or  delivery,  of  goods  to  another  perfon  for  a  particular  ufe ; 
as  to  a  carrier  to  convey  to  London,  to  an  innkeeper  to  fecure  in 
his  inn,  or  the  like.  Here  there  is  no  abfolute  property  in  either 
the  bailor  or  the  bailee,  the  perfon  delivering,  or  him  to  whom 
it  is  delivered  :  for  the  bailor  hath  only  the  right,  and  not  the 
immediate  pofleflion  3  the  bailee  hath  the  pofleflion,  and  only  a 
temporary  right.  But  it  is  a  qualified  property  in  them  both  ; 
and  each  of  them  is  entitled  to  an  adtion,  in  cafe  the  goods  be 
damaged  or  taken  away  :  the  bailee  on  account  of  his  immediate 
pofleflion ;  the  bailor,  becaufe  the  pofleflion  of  the  bailee  is, 
mediately,  his  pofleflion  alfo  e.  So  alfo  in  cafe  of  goods  pledged 
or  pawned  upon  condition,  either  to  repay  money  or  otherwile ; 
both  the  pledgor  and  pledgee  have  a  qualified,  but  neither  of 
them  an  abfolute,  property  therein  :  the  pledgor’s  property  is  con¬ 
ditional,  and  depends  upon  the  performance  of  the  condition  of 
re-payment,  &c-,  and  fo  too  is.  that  of  the  pledgee,  which  de¬ 
pends  upon  it’s  non-performance  f.  The  fame  may  be  faid  of 
goods  diflreined  for  rent,  or  other  caufe  of  diftrefs  :  which  are 
in  the  nature  of  a  pledge,  and  are  not,  at  the  firfl  taking,  the 
abfolute  property  of  either  the  diftreinor,  or  party  diflreined ; 
but  may  be  redeemed,  or  elfe  forfeited,  by  the  fubfequent  con¬ 
duct  of  the  latter.  But  a  fervant,  who  hath  the  care  of  his  maf- 
ter’s  goods  or  chattels,  as  a  butler  of  plate,  a  fliepherd  of  fheep, 
and  the  like,  hath  not  any  property  or  pofleflion  either  abfolute 
or  qualified,  but  only  a  mere  charge  or  overfight e. 

H  av  1  n  g  thus  confidered  the  feveral  divifions  of  property  in 
pojfejion,  which  fubfifls  there  only,  where  a  man  hath  both  the 
right  and  alfo  the  occupation  of  the  thing  3  we  will  proceed  next 
to  take  a  fliort  view  of  the  nature  of  property  in  aftion,  or  fuch 
where  a  man  hath  not  the  occupation,  but  merely  a  bare  right 
to  occupy  the  thing  in  queflion 3  the  pofleflion  whereof  may 
however  be  recovered  by  a  fuit  or  adion  at  law  :  from  whence 
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the  thing  fo  recoverable  is  called  a  thing,  or  chofe ,  in  afiion h. 
Thus  money  due  on  a  bond  is  a  chofe  in  adion  j  for  a  property 
in  the  debt  veils  at  the  time  of  forfeiture  mentioned  in  the  obli¬ 
gation,  but  there  is  no  polfefiion  till  recovered  by  courfe  of  law. 
If  a  man  promifes,  or  covenants  with  me,  to  do  any  ad,  and  fails 
in  it,  whereby  I  fuffer  damage ;  the  recompenfe  for  this  damage 
is  a  chofe  in  adion  :  for  though  a  right  to  fome  recompenfe  veils 
in  me,  at  the  time  of  the  damage  done,  yet  what  and  how  large 
fuch  recompenfe  lhall  be,  can  only  be  afcertained  by  verdid  ;  and 
the  pofielfion  can  only  be  given  me  by  legal  judgment  and  exe¬ 
cution.  In  the  former  of  thefe  cafes  the  lludent  will  obferve,  that 
the  property,  or  right  of  adion,  depends  upon  an  exprefs  con  trad 
or  obligation  to  pay  a  Hated  fum  :  and  in  the  latter  it  depends 
upon  an  implied  con  trad,  that  if  the  covenantor  does  not  perform 
the  ad  he  engaged  to  do,  he  lhall  pay  me  the  damages  I  fuftain 
by  this  breach  of  covenant.  And  hence  it  may  be  colleded,  that 
ail  property  in  adion  depends  entirely  upon  contrads,  either  ex¬ 
prefs  or  implied ;  which  are  the  only  regular  means  of  acquiring 
a  chofe  in  adion,  and  of  the  nature  of  which  we  lhall  difcourfe  at 
large  in  a  fubfequent  chapter. 


At  prefent  we  have  only  to  remark,  that  upon  all  contrads 
or  promifes,  either  exprefs  or  implied,  and  the  infinite  variety  of 
cafes  into  which  they  are  and  may  be  fpun  out,  the  law  gives  an 
adion  of  fome  fort  or  other  to  the  party  injured  in  cafe  of  non- 
performance  ;  to  compel  the  wrongdoer  to  dojullice  to  the  party 
with  whom  he  has  contraded,  and,  on  failure  of  performing  the 
identical  thing  he  engaged  to  do,  to  render  a  fatisfadion  equiva¬ 
lent  to  the  damage  fufiained.  But  while  the  thing,  or  it’s  equi¬ 
valent,  remains  in  lufpenfe,  and  the  injured  party  has  only  the 
right  and  not  the  occupation,  it  is  called  a  chofe  in  adion  ;  being 
a  thing  rather  in  potentia  than  in  ejfe :  though  the  owner  may 


h  The  fame  idea,  and  the  fame  denomi¬ 
ration,  of  property  prevailed  in  the  civil 
lav*/.  “  Rem  in  bonis  ?:ofiris  habere  intelligimur , 
‘  ‘  quotiens  ad  reader  an  Jam  earn  aftioncm  habe- 


amns”  {Ff.  41.  1.  52.)  And  again;  “  ce- 
cue  bonis  adnumerabi/ur  e/iam,  Ji  quid  eji  in 
“  aftionibus ,  feiitionibus ,  ferjecutionibus.  Nam 
“  tt  hate  in  benis  (Jfe 'videntur [Ff  50.16.49  ) 

have 
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have  as  abfolute  a  property  of  fuch  things  in  action,  as  of  things 
in  poffeffion. 

And,  having  thus  diftinguifhed  the  different  degree  or  quantity 
of  dominion ,  or  property  to  which  things  perfonal  are  fubjedt,  we 
may  add  a  word  or  two  concerning  the  time  of  their  enjoyment, 
and  the  number  of  their  owners ;  in  conformity  to  the  method 
before  obferved  in  treating  of  the  property  of  things  real. 

First,  as  to  the  time  of  enjoyment .  By  the  rules  of  the  antient 
common  law,  there  could  be  no  future  property,  to  take  place  in 
expectancy,  created  in  perfonal  goods  and  chattels ;  becaufe,  be¬ 
ing  things  tranfitory,  and  by  many  accidents  fubjedt  to  be  loft, 
deftroyed,  or  otherwife  impaired,  and  the  exigencies  of  trade 
requiring  alfo  a  frequent  circulation  thereof,  it  would  occafion 
perpetual  fuits  and  quarrels,  and  put  a  ftop  to  the  freedom  of 
commerce,  if  fuch  limitations  in  remainder  were  generally  tole¬ 
rated  and  allowed.  But  yet  in  laft  wills  and  teftaments  fuch  li¬ 
mitations  of  perfonal  goods  and  chattels,  in  remainder  after  a 
bequeft  for  life,  were  permitted  1 :  though  originally  that  indul¬ 
gence  was  only  fhewn,  when  merely  the  ufe  of  the  goods,  and  not 
the  goods  themfelves,  was  given  to  the  firft  legatee  k;  the  pro¬ 
perty  being  fuppofed  to  continue  all  the  time  in  the  executor  of 
the  devifor.  But  now  that  diftindtion  is  difregarded  1  :  and  there¬ 
fore  if  a  man  either  by  deed  or  will  limits  his  books  or  furniture 
to  A  for  life,  with  remainder  over  to  B,  this  remainder  is  good. 
But,  where  an  eftate-tail  in  things  perfonal  is  given  to  the  firft 
or  any  fubfequent  poffeffor,  it  vefts  in  him  the  total  property, 
and  no  remainder  over  fhall  be  permitted  on  fuch  a  limitation  m. 
For  this,  if  allowed,  would  tend  to  a  perpetuity,  as  the  devifee 
or  grantee  in  tail  of  a  chattel  has  no  method  of  barring  the  en¬ 
tail  ;  and  therefore  the  law  vefts  in  him  at  once  the  entire  domi¬ 
nion  of  the  goods,  being  analogous  to  the  fee-fimple  which  a 
tenant  in  tail  may  acquire  in  a  real  eftate. 


*  1  Equ.  Caf.  abr.  360. 
k  Mar.  106. 


1  2  Freem.  206. 
m  1  P.  Wms.  290. 
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Next,  as  to  the  number  of  owners .  Things  perfonal  may 
belong  to  their  owners,  not  only  in  feveralty,  but  alfo  in  joint- 
tenancy,  and  in  common,  as  well  as  real  ellates.  They  cannot 
indeed  be  verted  in  coparcenary  becaufe  they  do  not  defcend 
from  the  ancertor  to  the  heir,  which  is  necertary  to  conrtitute  co¬ 
parceners.  But  if  a  horfe,  or  other  perfonal  chattel,  be  given  to 
two  or  more,  abfolutely,  they  are  joint-tenants  hereof ;  and,  un- 
lefs  the  jointure  be  fevered,  the  fame  dodtrine  of  furvivorfhip 
fhall  take  place  as  in  eftates  of  lands  and  tenements  n.  And,  in 
like  manner,  if  the  jointure  be  fevered,  as  by  either  of  them  fell¬ 
ing  his  fhare,  the  vendee  and  the  remaining  part-owner  fhall  be 
tenants  in  common,  without  any  jus  accrefcendi  or  furvivorfhip  °. 
So  alfo  if  100/.  be  given  by  will  to  two  or  more,  equally  to  be 
divided  between  them,  this  makes  them  tenants  in  common1*; 
as,  we  have  formerly  feen  q,  the  fame  words  would  have  done, 
in  regard  to  real  ertates.  But,  for  the  encouragement  of  hufbandry 
and  trade,  it  is  held  that  a  rtock  on  a  farm,  though  occupied 
jointly,  and  alfo  a  rtock  ufed  in  a  joint  undertaking,  by  way  of 
partnerfhip  in  trade,  fhall  always  be  confidered  as  common  and 
not  as  joint  property ;  and  there  fhall  be  no  furvivorfhip  therein  \ 

"  Litt.  §.282.  iVern.  482. 
c  Litt.  §.321, 

*  i  Equ.  Caf.  abr.  292-. 


*  pag.  193. 

r  iVern.  217.  Co.  Litt.  18:. 
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Chapter  the  twenty  sixth 


Of  TITLE  to  THINGS  PERSONAL 


by  OCCUPANCY 


E  are  next  to  confider  the  title  to  things  perfonal,  or  the 


YY  various  means  of  acquiring ,  and  of  lojing ,  fuch  property 
as  may  be  had  therein  :  both  which  confiderations  of  gain  and 
lofs  (hall  be  blended  together  in  one  and  the  fame  view,  as  was 
done  in  our  obfervations  upon  real  property ;  fince  it  is  for  the 
mod  part  impoflible  to  contemplate  the  one,  without  contem¬ 
plating  the  other  alfo.  And  thefe  methods  of  acquifition  or  lofs 
are  principally  twelve:  i.  By  occupancy.  2.  By  prerogative. 
3.  By  forfeiture.  4.  By  cudom.  5.  By  fucceflion.  6.  By  mar¬ 
riage.  7.  By  judgment.  8.  By  gift.  9.  By  con  trad.  10.  By 
bankruptcy.  11.  By  tedament.  12.  By  adminidration. 

And,  drd,  a  property  in  goods  and  chattels  may  be  acquired 
by  occupancy :  which,  we  have  more  than  once  a  remarked,  was 
the  original  and  only  primitive  method  of  acquiring  any  property 
at  all  ,*  but  which  has  fince  been  redrained  and  abridged,  by  the 
pofitive  laws  of  fociety,  in  order  to  maintain  peace  and  harmony 
among  mankind.  For  this  purpofe,  by  the  laws  of  England, 
gifts,  and  contrads,  tedaments,  legacies,  and  adminidrations 
have  been  introduced  and  countenanced,  in  orde'r  to  transfer  and 
continue  that  property  and  podeilion  in  things  perfonal,  which 

a  Sec  pag.  3.  8.  258. 


has 
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has  once  been  acquired  by  the  owner.  And,  where  fuch  things 
are  found  without  any  other  owner,  they  for  the  mofl  part  belong 
to  the  king  by  virtue  of  his  prerogative  ;  except  in  fome  few  in- 
fiances,  wherein  the  original  and  natural  right  of  occupancy  is 
flill  permitted  to  fubfifl,  and  which  we  are  now  to  confider. 


1.  Thus,  in  the  firfl  place,  it  hath  been  faid,  that  any  body 
may  feife  to  his  own  ufe  fuch  goods  as  belong  to  an  alien  enemy  b. 
For  fuch  enemies,  not  being  looked  upon  as  members  of  our  fo- 
ciety,  are  not  entitled  during  their  flate  of  enmity  to  the  benefit 
or  protection  of  the  laws :  and  therefore  every  man  that  has  op¬ 
portunity  is  permitted  to  feife  upon  their  chattels,  without  being 
compelled  as  in  other  cafes  to  make  reflitution  or  fatisfa&ion  to 
the  owner.  But  this,  however  generally  laid  down  by  fome  of 
our  writers,  mufl  in  reafon  and  juftice  be  retrained  to  fuch  cap- 
tors  as  are  authorized  by  the  public  authority  of  the  flate,  rea¬ 
ding  in  the  crown  c ;  and  to  fuch  goods  as  are  brought  into  this 
country  by  an  alien  enemy,  after  a  declaration  of  war,  without 
a  fafe-conduCt  or  paffport.  And  therefore  it  hath  been  held  d, 
that  where  a  foreigner  is  refident  in  England,  and  afterwards  a 
war  breaks  out  between  his  country  and  ours,  his  goods  are  not 
liable  to  be  feifed.  It  hath  alfo  been  adjudged,  that  if  an  enemy 
take  the  goods  of  an  Englifhman,  which  are  afterwards  retaken 
by  another  fubjeCt  of  this  kingdom,  the  former  nwner  fhall  lofe 
his  property  therein,  and  it  fhall  be  indefeafibly  veiled  in  the  fe- 
cond  taker ;  unlefs  they  were  retaken  the  fame  day,  and  the  owner 
before  fun-fet  puts  in  his  claim  of  property e.  Which  is  agree¬ 
able  to  the  law  of  nations,  as  underflood  in  the  time  of  Grotius f, 
even  with  regard  to  captures  made  at  fea ;  which  were  held  to 
be  the  property  of  the  captors  after  a  poffeflion  of  twenty  four 
hours  :  though  the  modern  authorities  B  require,  that  before  the 
property  can  be  changed,  the  goods  mufl  have  been  brought  into 


b  Finch.  L.  178. 
c  Freem.  40. 

d  Bro.  Abr.  tit.  prefer  tie,  3  forfeiture.  57. 
c  Ibid. 

VOL.  II. 


f  de  j.  b.& p.  A3,  c.  6.  §.3. 
s  Bynkerfh.  qaaef.jur.  pull.  I.  4.  Rocc. 
de  AJJecur.  net.  66. 


C  c  c 
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port,  and  have  continued  a  night  intra  praefidia ,  in  a  place  of 
fafe  cuftody,  fo  that  all  hope  of  recovering  them  is  loft. 

And,  as  in  the  goods  of  an  enemy,  fo  alfo  in  his  perfon ,  a 
man  may  acquire  a  fort  of  qualified  property,  by  taking  him  a 
prifoner  in  war  h  ;  at  leaft  till  his  ranfom  be  paid  i.  And  this  doc¬ 
trine  feems  to  have  been  extended  to  negro-fervants  l,  who  are 
purchafed,  when  captives,  of  the  nations  with  whom  they  are  at 
war,  and  continue  therefore  in  fome  degree  the  property  of  their 
mafters  who  buy  them  :  though,  accurately  fpeaking,  that  pro¬ 
perty  confifts  rather  in  the  perpetual  fervice ,  than  in  the  body  or 
perfon  of  the  captive  k. 

2.  Thus  again,  whatever  moveables  are  found  upon  the 
furface  of  the  earth,  or  in  the  fea,  and  are  unclaimed  by  any 
owner,  are  fuppofed  to  be  abandoned  by  the  laft  proprietor; 
and,  as  fuch,  are  returned  into  the  common  ftock  and  mafs 
of  things  :  and  therefore  they  belong,  as  in  a  ftate  of  nature, 
to  the  firft  occupant  or  fortunate  finder,  unlefs  they  fall  within 
tire  defcription  of  waifs,  or  eftrays,  or  wreck,  or  hidden  trea- 
fure  ;  for  thefe  we  have  formerly  feen  *,  are  vefted  by  law  in  the 
king,  and  form  a  part  of  the  ordinary  revenue  of  the  crown. 

3.  Thus  too  the  benefit  of  the  elements,  the  light,  the  air* 
and  the  water,  can  only  be  appropriated  by  occupancy.  If  I  have 
an  antient  window  overlooking  my  neighbour’s  ground,  he  may 
not  eredt  any  blind  to  obftrudt  the  light :  but  if  I  build  my  houfe 
clofe  to  his  wall,  which  darkens  it,  I  cannot  compel  him  to  de- 
molilh  his  wall  3  for  there  the  firft  occupancy  is  rather  in  him* 
than  in  me.  If  my  neighbour  makes  a  tan-yard,  fo  as  to  annoy 

b  Bro.  Abrs  tit .  proper  tie.  18.  II.  redetnpfionem  fuam  cum  pratfato  A .  pro 

i  We  meet  with  a  curious  writ  of  tref-  **  <vita  fua.fal<vandafecerat>  fatisfadlumforet, 
pafs  in  the  regifler  (102.)  for  breaking  a  “  dctinuit)  fregit,  et  ip/umH.  cepit  et  abduxit, 
man’s  houfe,  and  fetting  fuch  a  prifoner  at  “  njtlquo  <voluit  abire  permifit ,  &c.” 
large.  “  Square  domtan  ip Ji us  A.  apud  IV.  (in  i  2  Lev.  20 1. 

“  qua  idem  A.  quendum  H.  Scotum  per  ipfum  Carth.  396.  L^Raym.  147.  Salk. 667. 

“  A.  de  guerr a captumtanquam  pri/onem  fuumy  1  Book  I.  ch.  S. 

“  qimfque  fibi  de  centum  libris,  per  quas  idem  and 
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and  render  lefs  falubrious  the  air  of  my  houie  or  gardens,  the 
law  will  furnifti  me  with  a  remedy  \  but  if  he  is  firft  in  pofleflion 
of  the  air,  and  I  fix  my  habitation  near  him,  the  nuifance  is  of 
my  own  feeking,  and  mud  continue.  If  a  dream  be  unoccupied, 
I  may  eredt  a  mill  thereon,  and  detain  the  water ;  yet  not  fo  as 
to  injure  my  neighbour’s  prior  mill,  or  his  meadow  :  for  he  hath 
by  the  firft  occupancy  acquired  a  property  in  the  current. 

4.  With  regard  likewife  to  animals  ferae  naturae>  all  man¬ 
kind  had  by  the  original  grant  of  the  creator  a  right  to  purfue 
and  take  any  fowl  or  infedt  of  the  air,  any  fifh  or  inhabitant  of 
the  waters,  and  any  bead:  or  reptile  of  the  held  :  and  this  natu¬ 
ral  right  Hill  continues  in  every  individual,  unlefs  where  it  is  re- 
drained  by  the  civil  laws  of  the  country.  And  when  a  man  has 
once  fo  feifed  them,  they  become  while  living  his  qualified  pro¬ 
perty,  or,  if  dead,  are  abfolutely  his  own  :  fo  that  to  deal  them, 
or  otherwife  invade  this  property,  is,  according  to  the  refpedtive 
values,  fometimes  a  criminal  offence,  fometimes  only  a  civil  in¬ 
jury.  The  redridtions  which  are  laid  upon  this  right  by  the  laws 
of  England,  relate  principally  to  royal  fifh,  as  whale  and  dur- 
geon,  and  fuch  terredial,  aerial,  or  aquatic  animals  as  go  under 
the  denomination  of  game ;  the  taking  of  which  is  made  the  ex- 
clufive  right  of  the  prince,  and  fuch  of  his  fubjedts  to  whom  he 
has  granted  the  fame  royal  privilege.  But  thofe  animals,  which 
are  not  expredly  fo  referved,  are  dill  liable  to  be  taken  and  ap¬ 
propriated  by  any  of  the  king’s  fubjedts,  upon  their  own  territo¬ 
ries  ;  in  the  fame  manner  as  they  might  have  taken  even  game 
itfelf,  till  thefe  civil  prohibitions  were  iflued  :  there  being  in  na¬ 
ture  no  didindtion  between  one  fpecies  of  wild  animals  and  an¬ 
other,  between  the  right  of  acquiring  property  in  a  hare  or  a 
fquirrel,  in  a  partridge  or  a  butterfly  :  but  the  difference,  at  pre- 
fent  made,  arifes  merely  from  the  pofitive  municipal  law. 

5.  T  o  this  principle  of  occupancy  alfo  mud  be  referred  the 
method  of  acquiring  a  fpecial  perfonal  property  in  corn  growing 
on  the  ground,  or  other  emblements ,  by  any  fojfejfor  of  the  land 

C  c  c  2  who 
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who  hath  Town  or  planted  it,  whether  he  be  owner  of  the  inhe¬ 
ritance  in  fee  or  in  tail,  or  be  tenant  for  life,  for  years,  or  at  will : 
which  emblements  are  diftindt  from  the  real  eflate  in  the  land, 
andfubjedltomany,  though  notall,  the  incidents  attending perfonal 
chattels.  They  were  devifable  by  teflament  before  the  ftatute  of 
wills  m,  and  at  the  death  of  the  owner  fhall  veld  in  his  executor 
and  not  his  heir :  they  are  forfeitable  by  outlawry  in  a  perfonal 
adtion  n  :  and  by  the  ftatute  1 1  Geo.  II.  c.  19.  though  not  by  the 
common  law  °,  they  may  be  diftreined  for  rent  arrere.  The  rea- 
fon  for  admitting  the  acquifition  of  this  fpecial  property,  by  te¬ 
nants  who  have  temporary  interefts,  was  formerly  given p ;  and 
it  was  extended  to  tenents  in  fee,  principally  for  the  benefit  of 
their  creditors  ;  and  therefore,  though  the  emblements  are  alfets 
in  the  hands  of  the  executor,  are  forfeitable  upon  outlawry,  and 
diftreinable  for  rent,  they  are  not  in  other  refpedts  confidered  as 
perfonal  chattels  and,  particularly,  they  are  not  the  objedt  of 
larciny,  before  they  are  fevered  from  the  ground  q. 

6.  The  dodtrine  of  property  arifing  from  ciccejjion  is  alfo 
grounded  on  the  right  of  occupancy.  By  the  Roman  law,  if  any 
given  corporeal  fubftance  received  afterwards  an  acceftion  by  na¬ 
tural  or  by,  artificial  means,  as  by  the  growth  of  vegetables,  the 
pregnancy  of  animals,  the  embroidering  of  cloth,  or  the  con- 
verfion  of  wood  or  metal  into  velfels  and  utenfils,  the  original 
owner  of  the  thing  was  entitled  by  his  right  of  poffeifion  to  the 
property  of  it  under  fuch  it’s  Rate  of  improvement r :  but  if  the 
thing  itfelf,  by  fuch  operation,  was  changed  into  a  different  fpe- 
cies,  as  by  making  wine,  oil,  or  bread,  out  of  another’s  grapes, 
olives,  or  wheat,  it  belonged  to  the  new  operator  ;  who  was  only 
to  make  a  fatisfadlion  to  the  former  proprietor  for  the  materials, 
which  he  had  fo  converted s.  And  thefe  dodtrines  are  implicitly 
copied  and  adopted  by  our  Bradton  \  in  the  reign  of  king  Hen¬ 
ry  III ;  and  have  fince  been  confirmed  by  many  refolutions  of  the 

“  Perk.  §.512.  ^3  Inft.  109. 

n  Bro.  Abr.  tit.  emblements.  21.  5  Rep.  116.  r  Injl.  2.  1.  25,  26.31.  Ff.  6.  1.  5. 

0  1  Roll.  Abr.  666.  s  Injl.  2.  1.  25.  34. 

p  pag.  122.  146.  1  1.2.  c.  2  3.  courts0. 
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courts'1.  It  hath  even  been  held,  that  if  one  takes  away  another's 
wife  or  fon,  and  cloaths  them,  and  afterwards  the  hufband  or 
father  retakes  them  back,  the  garments  (hall  ceafe  to  be  the  pro¬ 
perty  of  him  who  provided  them,  being  now  annexed  to  the 
perfon  of  the  child  or  woman  w. 

7.  But  in  the  cafe  of  confufion  of  goods,  where  thofe  of  two 
perfons  are  fo  intermixed,  that  the  feveral  portions  can  be  no 
longer  diflinguifhed,  the  Englifh  law  partly  agrees  with,  and 
partly  differs  from,  the  civil.  If  the  intermixture  be  by  confent, 
I  apprehend  that  in  both  laws  the  proprietors  have  an  interefl  in 
common,  in  proportion  to  their  refpedlive  /hares  \  But,  if  one 
wilfully  intermixes  his  money,  corn,  or  hay,  with  that  of  an¬ 
other  man,  without  his  approbation  or  knowlege,  or  calls  gold 
in  like-  manner  into  another's  melting-pot  or  crucible,  the  civil 
law,  though  it  gives  the  foie  property  of  the  whole  to  him  who 
has  not  interfered  in  the  mixture,  yet  allows  a  fatisfadlion  to  the 
other  for  what  he  has  fo  improvidently  loll  y.  But  our  law,  to 
guard  againll  fraud,  allows  no  remedy  in  fuch  a  cafe ;  but  gives 
the  intire  property,  without  any  account  to  him,  whole  original 
dominion  is  invaded,  and  endeavoured  to  be  rendered  uncertain, 
without  his  own  confent2. 

8.  There  is  hill  another  fpecies  of  property,  which,  being 
grounded  on  labour  and  invention,  is  more  properly  reducible  to 
the  head  of  occupancy  than  any  other;  fince  the  right  of  occu¬ 
pancy  itfelf  is  fuppofed  by  Mr  Locke a,  and  many  others b,  to  be 
founded  on  the  perfonal  labour  of  the  occupant.  And  this  is  the 
right,  which  an  author  may  be  fuppofed  to  have  in  his  own  ori¬ 
ginal  literary  compolitions  :  fo  that  no  other  perfon  without  his 
leave  may  publish  or  make  profit  of  the  copies.  When  a  man 
by  the  exertion  of  his  rational  powers  has  produced  an  original 
work,  he  has  clearly  a  right  to  difpofe  of  that  identical  work  as 

u  Bro.  Abr.  tit.  proper  tie.  23.  Moor,  zo,  y  In/i.  2.  1.  2S. 

Poph.  38.  z  Poph.  38.  2Eulflr.  325.  2Vern  5(6. 

w  Moor.  214.  a  on  Gov.  part  2.  ch, 

x  Inji.  2.  1.  27,  28.  i  Vern.  217.  b  See  pag.  8.  ]-je 
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he  pleafes,  and  any  attempt  to  take  it  from  him,  or  vary  the  dif- 
pofition  he  has  made  of  it,  is  an  invafion  of  his  right  of  property. 
Now  the  identity  of  a  literary  compofition  confifts  entirely  in  the 
fentiment  and  the  language ;  the  fame  conceptions  cloathed  in  the 
fame  words,  mud:  neceffarily  be  the  fame  compofition  :  and  what¬ 
ever  method  be  taken  of  conveying  that  compofition  to  the  ear 
or  the  eye  of  another,  by  recital,  by  writing,  or  by  printing,  in 
any  number  of  copies  or  at  any  period  of  time,  it  is  always  the 
identical  work  of  the  author  which  is  fo  conveyed  :  and  no  other 
man  can  have  a  right  to  convey  or  transfer  it  without  his  confent, 
either  tacitly  or  exprefily  given.  This  confent  may  perhaps  be 
tacitly  given,  when  an  author  permits  his  work  to  be  publifhed, 
without  any  referve  of  right,  and  without  ftamping  on  it  any 
marks  of  ownerfhip :  it  is  then  a  prefent  to  the  public,  like  the 
building  of  a  church,  or  the  laying  out  a  new  highway :  but, 
in  cafe  of  a  bargain  for  a  fingle  impreflion,  or  a  fale  or  gift  of  the 
copyright,  the  reverfion  is  plainly  continued  in  the  original  pro¬ 
prietor,  or  the  whole  property  transferred  to  another. 

The  Roman  law  adjudged,  that  if  one  man  wrote  any  thing 
though  never  fo  elegantly,  on  the  paper  or  parchment  of  an¬ 
other,  the  writing  fliould  belong  to  the  original  owner  of  the 
materials  on  which  it  was  written  c :  meaning  certainly  nothing 
more  thereby,  than  the  mere  mechanical  operation  of  writing, 
for  which  it  diredted  the  fcribe  to  receive  a  fatisfadlion  ;  efpecial- 
ly  as,  in  works  of  genius  and  invention,  fuch  as  a  pidture  paint¬ 
ed  on  another  man’s  canvas,  the  fame  law d  gave  the  canvas  to 
the  painter.  We  find  no  other  mention  in  the  civil  law  of  any 
property  in  the  works  of  the  undemanding,  though  the  fale  of 
literary  copies,  for  the  purpofes  of  recital  or  multiplication,  is 
certainly  as  antient  as  the  times  of  Terence  %  Martial f,  and 
Statius 6.  Neither  with  us  in  England  hath  there  been  any  diredt 
determination  upon  the  right  of  authors  at  the  common  law. 

c  Si  in  chart  is  tnembranifve  tuis  carmen  <vel  d  Ibid.  §-34. 
hifioriam  me!  orationem  Tttius  fcripferit,  hujus  e  Pro!,  in  Eunuch.  20. 

corporis  non  Titius  fed  tu  dominus  effe  widens.  f  Epigr.  i.  67.  iv.  72.  xiii.  3.  xiv.  I94. 
/»/?.  2.  1.  33,  8  Juv.  vii.  83.  .  gut 
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But  much  may  be  gathered  from  the  frequent  injundions  of  the 
court  of  chancery,  prohibiting  the  invafion  of  this  property  :  ef- 
pecially  where  either  the  injundions  have  been  perpetual h,  or 
have  related  tounpublifhed  manufcripts  or  to  fuch  antient  books, 
as  were  not  within  the  provifions  of  the  rtatute  of  queen  Anne  k. 
Much"  may  alfo  be  colleded  from  the  feveral  legiflative  recogni¬ 
tions  of  copyrights1;  and  from  thefe  adjudged  cafes  at  common 
law,  wherein  the  crown  hath  been  confidered  as  inverted  with 
certain  prerogative  copyrights  m  ;  for,  if  the  crown  is  capable  of 
an  exclufive  right  in  any  one  book,  the  fubjedfeems  alfo  capable 
of  having  the  lame  right  in  another. 


But,  exclufive  of  fuch  copyright  as  may  fubfirt  by  the  rules 
of  the  common  law,  the  rtatute  8  Ann.  c.  19.  hath  proteded  by 
additional  penalties  the  property  of  authors  and  their  afrtgns  for 
the  term  of  fourteen  years ;  and  hath  direded  that  if,  at  the  end 
of  that  term  the  author  himfelf  be  living,  the  right  rtiall  then 
return  to  him  for  another  term  of  the  fame  duration ;  and  a  fi- 
milar  privilege  is  extended  to  the  inventors  of  prints  and  engra¬ 
vings  for  the  term  of  fourteen  years,  by  the  rtatute  8  Geo.  II. 
c.  13.  Both  which  appear  to  have  been  copied  from  the  excep¬ 
tion  in  the  rtatute  of  monopolies,  21  Jac.  I.  c.  3.  which  allows 
a  royal  patent  of  privilege  to  be  granted  for  fourteen  years  to  any 
inventor  of  a  new  manufadure,  for  the  foie  working  or  making 
of  the  fame  ;  by  virtue  whereof  a  temporary  property  becomes 
verted  in  the  patentee  n.  And  the  rtatute  12  Geo.  II.  c.  36.  hath 
alfo  fuperadded  other  penalties  and  forfeitures,  in  cafe  any  book 
iirrt  compofed  or  written,  and  printed  in  Great  Britain,  fhall  be 
reprinted  abroad,  and  imported  for  fale  into  this  kingdom. 


h  Knaplock  v.  Curl.  9  Nov.  1722.  Viner 
Abr.  tit.  books,  pi.  3. —  Bailer  v.  W'atfon. 
6  Dec.  1737- 

1  Webb  v.  Rofe.  a^May  1732.  —  Pope 
y.  Curl.  5  Jun.  1741.  —  Forrefler  v.  Waller. 
13  Jun.  1741. — Duke  of  Queenlbury  v. 
Shebbeare.  31  July  1738. 

k  Knaplock  v.  Curl,  before  cited. — Eyre 
v.  Walker.  9  Jun.  1735.  — Motte  v.  Faulk¬ 


ner.  28  Nov.  1 735.  —  Walthoe  v.  Walker. 
27  Jan.  1736.  —  Tonfonv.  Walker.  12  May 
1739.  and  30  .Apr.  1752. 

1  A.D.  1649.  c.  60.  Scobcll.92.  13  & 
14  Car.  II.  c.  33.  10  Ann.  c.  19.  §.  112. 
3  Geo.  III.  c.  12.  §.  26. 

m  Cart.  89.  1  Mod.  257.  4  Burr.  6£t. 
n  1  Vern.  62. 
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Chapter  the  twenty  seventh. 

Of  TITLE  by  PREROGATIVE,  and 
FORFEITURE. 


A  SECOND  method  of  acquiring  property  in  perfonal 
chattels  is  by  the  kings  prerogative :  whereby  a  right 
may  accrue  either  to  the  crown  itfelf,  or  to  fuch  as  claim  under 
the  title  of  the  crown,  as  by  grant  or  by  prefcription. 

Such  in  the  firffc  place  are  all  tributes ,  taxes ,  and  cujloms ; 
whether  constitutionally  inherent  in  the  crown,  as  flowers  of  the 
prerogative  and  branches  of  the  cenfus  regalis  or  antient  royal 
revenue,  or  whether  they  be  occafionally  created  by  authority  of 
parliament  •,  of  both  which  fpecies  of  revenue  we  treated  largely 
in  the  former  volume.  In  thefe  the  king  acquires  and  the  Sub¬ 
ject  lofes  a  property  the  inStant  they  become  due  :  if  paid,  they 
are  a  chofe  in  pofleflion  ;  if  unpaid,  a  chofe  in  adtion.  Hither  alfo 
may  be  referred  all  forfeitures,  fines,  and  amercements  due  to 
the  king,  which  accrue  by  virtue  of  his  antient  prerogative,  or 
by  particular  modern  flatutes  :  which  revenues  created  by  Sta¬ 
tute  do  always  aSfimilate,  or  take  the  fame  nature,  with  the  an¬ 
tient  revenues  and  may  therefore  be  looked  upon  as  arifing  from 
a  kind  of  artificial  or  fecondary  prerogative.  And,  in  either 
cafe,  the  owner  of  the  thing  forfeited,  and  the  perfon  fined  or 
amerced,  do  lofe  and  part  with  the  property  of  the  forfeiture, 
fine,  or  amercement,  the  inflant  the  king  or  his  grantee  ac¬ 
quires  it. 
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I  n  thefe  feveral  methods  of  acquiring  property  by  prerogative 
there  is  alfo  this  peculiar  quality,  that  the  king  cannot  have  a 
joint  property  with  any  perfon  in  one  entire  chattel,  or  fuch  a 
one  as  is  not  capable  of  divifion  or  feparation ;  but  where  the 
titles  of  the  king  and  a  fubjedt  concur,  the  king  fhall  have  the 
whole  :  in  like  manner  as  the  king  can,  neither  by  grant  nor 
contract,  become  a  joint-tenant  of  a  chattel  real  with  another 
perfon  a 3  but  by  fuch  grant  or  contract  fhall  become  intitled  to 
the  whole  in  feveralty.  Thus,  if  a  horfe  be  given  to  the  king  and 
a  private  perfon,  the  king  fhall  have  the  foie  property  :  if  a  bond 
be  made  to  the  king  and  a  fubje£t,  the  king  fhall  have  the  whole 
penalty ;  the  debt  or  duty  being  one  fingle  chattel b :  and  fo,  if 
two  perfons  have  the  property  of  a  horfe  between  them,  or  have 
a  joint  debt  owing  them  on  bond,  and  one  of  them  afligns  his 
part  to  the  king,  or  is  attainted,  whereby  his  moiety  is  forfeited 
to  the  crown  ;  the  king  fhall  have  the  entire  horfe,  and  entire 
debt c.  For,  as  it  is  not  confident  with  the  dignity  of  the  crown 
to  be  partner  with  a  fubjedt,  fo  neither  does  the  king  ever  lofe 
his  right  in  any  inftance  ;  but,  where  they  interfere,  his  is  always 
preferred  to  that  of  another  perfon  d:  from  which  two  principles 
it  is  a  neceffary  confequence,  that  the  innocent,  though  unfortu¬ 
nate,  partner  muft  lofe  his  fhare  in  both  the  debt  and  the  horfe, 
or  in  any  other  chattel  in  the  fame  circumftances. 

This  dodlrine  has  no  opportunity  to  take  place  in  certain 
other  inflances  of  title  by  prerogative,  that  remain  to  be  men¬ 
tioned  3  as  the  chattels  thereby  veiled  are  originally  and  folely 
veiled  in  the  crown,  without  any  transfer  or  derivative  alignment 
either  by  deed  or  law  from  any  former  proprietor.  Such  is  the 
acquiiition  of  property  in  wreck,  in  treafure-trove,  in  waifs,  in 
eftrays,  in  royal  fifh,  in  fwans,  and  the  like  3  which  are  not 
transferred  to  the  fovereign  from  any  former  owner,  but  are  ori- 

a  See  pag.  184.  c  Cro.  Eliz.  263.  Plovvd.  323.  Finch. 

b  Fitz.  Air.  t.  detie .  38.  Plowd.  243.  Law.  178.  10  Mod.  243. 


d  Co.  Litt.  30. 


Vol.  II. 


Ddd 


gin  ally 


410  The  Rights  BookII. 

gin  ally  inherent  in  him  by  the  rules  of  law,  and  are  derived  to 
particular  fubjetts,  as  royal  franchifes,  by  his  bounty.  Thefe 
are  afcribed  to  him,  partly  upon  the  particular  reafons  mentioned 
in  the  eighth  chapter  of  the  former  book ;  and  partly  upon  the 
general  principle  of  their  being  bona  vacantia ,  and  therefore  vefted 
in  the  king,  as  well  to  preferve  the  peace  of  the  public,  as  in 
truft  to  employ  them  for  the  fafety  and  ornament  of  the  com¬ 
monwealth. 

With  regard  to  the  prerogative  copyrights ,  which  were  men¬ 
tioned  in  the  preceding  chapter,  they  are  held  to  be  vefted  in  the 
crown  upon  different  reafons.  Thus,  i.  The  king,  as  the  exe¬ 
cutive  magiftrate,  has  the  right  of  promulging  to  the  people  all 
adts  of  ftate  and  government.  This  gives  him  the  exclufive  pri¬ 
vilege  of  printing,  at  his  own  prefs,  or  that  of  his  grantees,  all 
adls  of  parliament ,  proclamations ,  and  orders  of  council.  2.  As  fu- 
prcme  head  of  the  church,  he  hath  a  right  to  the  publication  of 
all  liturgies  and  books  of  divine  fervice .  3.  He  hath  a  right  by 

purchafe  to  the  copies  of  fuch  lawbooks ,  grammars,  and  other 
compofitions,  as  were  compiled  or  tranflated  at  the  expenfe  of 
the  crown.  And  upon  thefe  two  laft  principles  the  exclufive  right 
of  printing  the  tranflation  of  the  bible  is  founded.  4.  Almanacks 
have  been  faid  to  be  prerogative-copies,  either  as  things  derelidt, 
or  elfe  as  being  fubftantially  nothing  more  than  the  calendar  pre¬ 
fixed  to  our  liturgy e.  And  indeed  the  regulation  of  time  has  been 
often  confidered  as  a  matter  of  ftate.  The  Roman  fafii  were 
under  the  care  of  the  pontifical  college:  and  Romulus,  Numa, 
and  Julius  Caefar,  fucceftively  regulated  the  Roman  calendar. 

There  ftill  remains  another  fpecies  of  prerogative  property, 
founded  upon  a  very  different  principle  from  any  that  have  been 
mentioned  before ;  the  property  of  fuch  animals  ferae  naturae, 
as  are  known  by  the  denomination  of  game,  with  the  right  of 
purfuing,  taking,  and  deftroying  them  :  which  is  vefted  in  the 
king  alone,  and  from  him  derived  to  fuch  of  his  fubjecfts  as  have 
e  1  Mod.  257. 
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received  the  grants  of  a  chafe,  a  park,  a  free  warren,  or  free  fish¬ 
ery.  This  may  lead  us  into  any  enquiry  concerning  the  original  of 
thefe  franchifes,  or  royalties,  on  which  we  touched  a  little  in  a 
former  chapter f ;  the  right  itfelf  being  an  incorporeal  heredita¬ 
ment,  though  the  fruits  and  profits  of  it  are  of  a  perfonal  nature. 

I  n  the  firrt  place  then  we  have  already  fhewn,  and  indeed  it 
cannot  be  denied,  that  by  the  law  of  nature  every  man,  from 
the  prince  to  the  peafant,  has  an  equal  right  of  purfuing,  and 
taking  to  his  own  ufe,  all  fuch  creatures  as  are  ferae  naturae , 
and  therefore  the  property  of  nobody,  but  liable  to  be  feifed  by 
the  firft  occupant.  And  fo  it  was  held  by  the  imperial  law,  even 
fo  late  as  Jurtinian’s  time  :  ferae  igitur  befiaey  et  *volucresy  ct 
(C  omnia  animalia  quae  mart,  coe/o,  et  terra  nafcuntury  Jimul  atqne 
“  ab  aliquo  capta  f tier  hit  y  jure  gentium  ftatim  Mins  ejfe  incipiunt . 
“  Quod  enim  nullius  efy  id  naturali  ratione  occupanti  conceditur g.” 
But  it  follows  from  the  very  end  and  conftitution  of  fociety, 
that  this  natural  right,  as  well  as  many  others  belonging  to  man 
as  an  individual,  may  be  retrained  by  pofitive  laws  enadted  for 
reafons  of  ftate,  or  for  the  fuppofed  benefit  of  the  community. 
This  reftridtion  may  be  either  with  refpedt  to  the  place  in  which 
this  right  may,  or  may  not,  be  exercifed ;  with  refpedt  to  the 
animals  that  are  the  fubjedt  of  this  right ;  or  with  refpedt  to  the 
perfons  allowed  or  forbidden  to  exercife  it.  And,  in  confequence 
of  this  authority,  we  find  that  the  municipal  laws  of  many  na¬ 
tions  have  exerted  fuch  power  of  reftraint ;  have  in  general  for¬ 
bidden  the  entering  on  another  man’s  grounds,  for  any  caufe, 
without  the  owner’s  leave ;  have  extended  their  protedtion  to 
fuch  particular  animals  as  are  ufually  the  objedts  of  purfuit ;  and 
have  inverted  the  prerogative  of  hunting  and  taking  fuch  animals 
in  the  fovereign  of  the  ftate  only,  and  fuch  as  he  (hall  autho¬ 
rize  h.  Many  reafons  have  concurred  for  making  thefe  conrtitu- 
tions  :  as,  1.  For  the  encouragement  of  agriculture  and  improve¬ 
ment  of  lands,  by  giving  every  man  an  exclufive  dominion  over 

h  PufF.L.  N.  1.4.  c .6. 
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his  own  foil.  2.  For  prefervation  of  the  feveral  fpecies  of  thefe 
animals,  which  would  foon  be  extirpated  by  a  general  liberty. 
3.  For  prevention  of  idlenefs  and  dillipation  in  hufbandmen,  ar¬ 
tificers,  and  others  of  lower  rank  ;  which  would  be  the  unavoid¬ 
able  confequence  of  univerfal  licence.  4.  For  preventing  of  po¬ 
pular  infurredtions  and  refidance  to  the  government,  by  difarm¬ 
ing  the  bulk  of  the  people 1 :  which  lad  is  a  reafon  oftener 
meant,  than  avowed,  by  the  makers  of  fored  or  game  laws. 
Nor,  certainly,  in  thefe  prohibitions  is  there  any  natural  injuf- 
tice,  as  fome  have  weakly  enough  fuppofed  :  fince,  as  PufFendorf 
obferves,  the  law  does  not  hereby  take  from  any  man  his  prefent 
property,  or  what  was  already  his  own,  but  barely  abridges  him 
of  one  means  of  acquiring  a  future  property,  that  of  occupancy; 
which  indeed  the  law  of  nature  would  allow  him,  but  of  which 
the  laws  of  fociety  have  in  mod  indances  very  judly  and  reafon- 
ably  deprived  him. 

Yet,  however  defenfible  thefe  provifions  in  general  may  be,  on 
the  footing  of  reafon,  or  judice,  or  civil  policy,  we  mud  notwith- 
danding  acknowlege  that,  in  their  prefent  fhape,  they  owe  their 
immediate  original  to  flavery.  It  is  not  till  after  the  irruption  of 
the  northern  nations  into  the  Roman  empire,  that  we  read  of  any 
other  prohibitions,  than  that  natural  one  of  not  fporting  on  any 
private  grounds  without  the  owner’s  leave  ;  and  another  of  a 
more  fpiritual  nature,  which  was  rather  a  rule  of  ecclefiadical 
difcipline,  than  a  branch  of  municipal  law.  The  Roman  or  ci¬ 
vil  law,  though  it  knew  no  redridtion  as  to  perfons  or  animals , 
fo  far  regarded  the  article  of  place,  that  it  allowed  no  man  to 
hunt  or  fport  upon  another’s  ground,  but  by  confent  of  the  owner 
of  the  foil.  “  Qui  aliennm  fundum  ingreditur,  venandi  ant  aucu- 
(( pandi  gratia,  potejl  a  domino  prohiberi  ne  ingrediaturv .”  For  if 
there  can,  by  the  law  of  nature,  be  any  inchoate  imperfedt  pro¬ 
perty  fuppofed  in  wild  animals  before  they  are  taken,  it  feems 
mod  reasonable  to  fix  it  in  him  upon  whofe  land  they  are  found. 
And  as  to  the  other  redridtion,  which  relates  to  perfons  and  not 

1  Warburton’s  alliance.  324.  k  Injl,  2.  1.  §.  12. 
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to  place,  the  pontificial  or  canon  law1  interdicts  “  venal  tones,  et 
“ Jy hat icas  vagat  tones  cu?n  c anibus ,  et  accipitribus'  to  all  clergymen 
•without  didin&ion ;  grounded  on  a  faying  of  St.  Jeromm,  that 
it  never  is  recorded  that  thefe  diverfions  were  ufed  by  the  faints, 
or  primitive  fathers.  And  the  canons  of  our  Saxon  church,  pub- 
lifhed  in  the  reign  of  king  Edgar n,  concur  in  the  fame  pro¬ 
hibition  :  though  our  fecular  laws,  at  lead  after  the  conqued, 
did  even  in  the  times  of  popery  difpenfe  with  this  canonical  im¬ 
pediment  ;  and  fpiritual  perfons  were  allowed  by  the  common 
law  to  hunt  for  their  recreation,  in  order  to  render  them  fitter 
for  the  performance  of  their  duty :  as  a  confirmation  whereof 
we  may  obferve,  that  it  is  to  this  day  a  branch  of  the  king’s 
prerogative,  at  the  death  of  every  bifliop,  to  have  his  kennel  of 
hounds,  or  a  compofition  in  lieu  thereof0. 

But,  with  regard  to  the  rife  and  original  of  our  prefent  civil 
prohibitions,  it  will  be  found  that  all  fored  and  game  laws  were 
introduced  into  Europe  at  the  fame  time,  and  by  the  fame  po¬ 
licy,  as  gave  birth  to  the  feodal  fydem  ;  when  thofe  fwarms  of 
barbarians  blued  from  their  northern  hive,  and  laid  the  founda¬ 
tion  of  mod  of  the  prefent  kingdoms  of  Europe,  on  the  ruins 
of  the  wedern  empire.  For  when  a  conquering  general  came  to 
fettle  the  oeconomy  of  a  vanquished  country,  and  to  part  it  out 
among  his  foldiers  or  feudatories,  who  were  to  render  him  mili¬ 
tary  fervice  for  luch  donations  j  it  behoved  him,  in  order  to  fe- 
cure  his  new  acquifitions,  to  keep  the  rujlici  or  natives  of  the 
country,  and  all  who  were  not  his  military  tenants,  in  as  low  a 
condition  as  poflible,  and  efpecially  to  prohibit  them  the  ufe  of 
arms.  Nothing  could  do  this  more  effectually  than  a  prohibition 
of  hunting  and  fporting  :  and  therefore  it  was  the  policy  of  the 
conqueror  to  referve  this  right  to  himfelf,  and  fuch  on  whom  he 
Should  bedow  it ;  which  were  only  his  capital  feudatories,  or 
greater  barons.  And  accordingly  we  find,  in  the  feudal  conditu- 
tions p,  one  and  the  fame  law  prohibiting  the  rujlici  in  general 


1  Decretal,  l.  5.  tit.  24.  c.  2, 
m  Decret.  part.  1.  diji.  34.  /.  1. 
n  cap.  64. 
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from  carrying  arms,  and  alio  profcribing  the  ufe  of  nets,  fnares, 
or  other  engines  for  destroying  the  game.  This  exclufive  privi¬ 
lege  well  fuited  the  martial  genius  of  the  conquering  troops, 
who  delighted  in  a  fport q  which  in  it’s  purfuit  and  daughter  bore 
fome  refemblance  to  war.  Vita  omnis ,  (fays  Caefar,  fpeaking  of 
the  antient  Germans)  in  venationibus  atque  in  Jiudiis  rei  militaris 
conjijlit r.  And  Tacitus  in  like  manner  obferves,  that  quotiens  Bella 
non  ineunt,  multum  venatibus ,  plus  per  otium  tranfigunt s.  And 
indeed,  like  fome  of  their  modern  fucceffors,  they  had  no  other 
amufement  to  entertain  their  vacant  hours  -y  they  defpifing  all 
arts  as  effeminate,  and  having  no  other  learning,  than  was  couch¬ 
ed  in  fuch  rude  ditties,  as  were  fung  at  the  folemn  caroufals 
which  fucceeded  thefe  antient  huntings.  And  it  is  remarkable 
that,  in  thofe  nations  where  the  feodal  policy  remains  the  mod 
uncorrupted,  the  fored  or  game  laws  continue  in  their  highed 
rigor.  In  France  all  game  is  properly  the  king’s ;  and  in  fome 
parts  of  Germany  it  is  death  for  a  peafant  to  be  found  hunting 
in  the  woods  of  the  nobility  *. 


With  us  in  England  alfo,  hunting  has  ever  been  edeemed 
a  mod  princely  diverlion  and  exercife.  The  whole  ifland  was  re- 
plenifhed  with  all  forts  of  game  in  the  times  of  the  Britons  ;  who 
lived  in  a  wild  and  padoral  manner,  without  inclofing  or  impro¬ 
ving  their  grounds,  and  derived  much  of  their  fubfiftence  from 
the  chafe,  which  they  all  enjoyed  in  common.  But  when  huf- 
bandry  took  place  under  the  Saxon  government,  and  lands  began 
to  be  cultivated,  improved,  and  enclofed,  the  beads  naturally 
fled  into  the  woody  and  defart  tracts  ;  which  were  called  the  fo- 
reds,  and,  having  never  been  difpofed  of  in  the  fird  didribution 
of  lands,  were  therefore  held  to  belong  to  the  crown.  Thefe 
were  filled  with  great  plenty  of  game,  which  our  royal  fportf- 


q  In  the  laws  of  Jenghiz  Khan,  founder 
of  the  Mogul  and  Tartarian  empire,  pub- 
lifhed  A.D .  1205.  there  Is  one  which  pro¬ 
hibits  the  killing  of  all  game  from  March 
to  October;  that  the  court  and  foldiery 
might  find  plenty  enough  in  the  winter, 


during  their  rccefs  from  war.  (Mod.  Univ, 
I  lift.  iv.  468.) 

r  De  bell .  Gall,  l.  6.  c.  20. 

*  1 5* 

*  Mattheus  de  Crimin.  c.  3.  tit,  1.  Carpzov. 
Prattle.  Saxonic .  p.  2.  c.  S4. 
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men  referred  for  their  own  diverf  on,  on  pain  of  a  pecuniary  for¬ 
feiture  for  fuch  as  interfered  with  their  fovereign.  But  every 
freeholder  had  the  full  liberty  of  fporting  upon  his  own  territo¬ 
ries,  provided  he  abftained  from  the  king’s  forefts :  as  is  fully 
expreffed  in  the  laws  of  Canute v,  and  of  Edward  the  confefforu; 
“ fit  quilt  bet  homo  dignus  venatione  faa ,  in  Jylva>  et  in  agris ,  fibi 
(C  propriis,  et  in  dotninio  fuo :  et  abjlineat  omnis  homo  a  venariis  re - 
t( gis,  ubicunque  pacem  eis  habere  v oluer it  which  indeed  was  the 
antient  law  of  the  Scandinavian  continent,  from  whence  Canute 
probably  derived  it.  “  Cuique  enirn  in  proprio  fundo  quamlibet  fe~ 
<(  ram  quoquo  modo  vcnari  permijj'um w. ” 

However,  upon  the  Norman  conqueft,  a  new  dodtrine  took 
place ;  and  the  right  of  purfuing  and  taking  all  beafts  of  chafe 
or  venary,  and  fucli  other  animals  as  were  accounted  game ,  was 
then  held  to  belong  to  the  king,  or  to  fuch  only  as  were  autho¬ 
rised  under  him.  And  this,  as  well  upon  the  principles  of  the 
feodal  law,  that  the  king  is  the  ultimate  proprietor  of  all  the 
lands  in  the  kingdom,  they  being  all  held  of  him  as  the  chief 
lord,  or  lord  paramount  of  the  fee ;  and  that  therefore  he  has 
the  right  of  the  univerfal  foil,  to  enter  thereon,  and  to  chafe 
and  take  fuch  creatures  at  his  pleafure :  as  alfo  upon  another 
maxim  of  the  common  law,  which  we  have  frequently  cited  and 
illuftrated,  that  thefe  animals  are  bona  vacantia ,  and,  having  no 
other  owner,  belong  to  the  king  by  his  prerogative.  As  there¬ 
fore  the  former  reafon  was  held  to  veil  in  the  king  a  right  to 
purfue  and  take  them  any  where ;  the  latter  was  fuppofed  to 
give  the  king,  and  fuch  as  he  fhould  authorize,  a  foie  and  ex- 
clufive  right. 

This  right,  thus  newly  vefted  in  the  crown,  was  exerted 
with  the  utmoft  rigor,  at  and  after  the  time  of  the  Norman  ef- 
tablifhment ;  not  only  in  the  antient  forefts,  but  in  the  new  ones 
which  the  conqueror  made,  by  laying  together  vaft  trails  of 

v  c.  77.  w  Stiernhook,  de  jure  Sueon.  1.  2.  e.  8, 
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country,  depopulated  for  that  purpofe,  and  referved  folely  for  the 
king’s  royal  diverfion ;  in  which  were  exercifed  the  moft  horrid 
tyrannies  and  oppreffions,  under  colour  of  foreft  law,  for  the 
fake  of  preferving  the  beafts  of  chafe ;  to  kill  any  of  which, 
within  the  limits  of  the  foreft,  was  as  penal  as  the  death  of  a 
man.  And,  in  purfuance  of  the  fame  principle,  king  John  laid  a 
total  interdict  upon  the  winged  as  well  as  the  fourfooted  creation  : 
<s  capturam  avium  per  tot  am  Angliam  int  er dixit x The  cruel  and 
infupportable  hardfhips,  which  thefe  foreft  laws  created  to  the 
fubjedt,  occalloned  our  anceftors  to  be  as  zealous  for  their  refor¬ 
mation,  as  for  the  relaxation  of  the  feodal  rigors  and  the  other 
exadtions  introduced  by  the  Norman  family;  and  accordingly  we 
find  the  immunities  of  carta  de  forefa  as  warmly  contended  for, 
and  extorted  from  the  king  with  as  much  difficulty,  as  thofe  of 
inagna  carta  itfelf.  By  this  charter,  confirmed  in  parliament y, 
many  forefts  were  difafforefted,  or  ftripped  of  their  oppreftive 
privileges,  and  regulations  were  made  in  the  regimen  of  luch  as 
remained;  particularly2  killing  the  king’s  deer  was  made  no  lon¬ 
ger  a  capital  offence,  but  only  punifhed  by  fine,  imprifonment, 
or  abjuration  of  the  realm.  And  by  a  variety  of  fublequent  fta- 
tutes,  together  with  the  long  acquiefcence  of  the  crown  without 
exerting  the  foreft  laws,  this  prerogative  is  now  become  no  lon¬ 
ger  a  grievance  to  the  fubjedt. 

But,  as  the  king  referved  to  himfelf  the  forefs  for  his  own 
exclufive  diverfion,  lo  he  granted  out  from  time  to  time  other 
tradts  of  land  to  his  fubjedts  under  the  names  of  chafes  or  parks* ; 
or  gave  them  licence  to  make  fuch  in  their  own  grounds ;  which 
indeed  are  fmaller  forefts,  in  the  hands  of  a  fubjedt,  but  not  go¬ 
verned  by  the  foreft  laws :  and  by  the  common  law  no  perfon  is 
at  liberty  to  take  or  kill  any  beafts  of  chafe,  but  fuch  as  hath  an 
antient  chafe  or  park;  unlefs  they  be  alfo  beafts  of  prey. 


x  M.  Paris.  303. 
y  9  Hen.  Ill . 
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A  s  to  all  inferior  fpecies  of  game,  called  beafts  and  fowls  of 
warren,  the  liberty  of  taking  or  killing  them  is  another  fran- 
chife  or  royalty,  derived  like  wife  from  the  crown,  and  called 
free  warren  ;  a  word,  which  fignifies  prefervation  or  cuftody  : 
as  the  exclufive  liberty  of  taking  and  killing  fifti  in  a  public 
ftream  or  river  is  called  a  free ffhery,  of  which  however  no  new 
franchife  can  at  prefent  be  granted,  by  the  exprefs  provihon  of 
magna  carta>  c.  i6b.  The  principal  intention  of  granting  a  man 
thefe  franchifes  or  liberties  was  in  order  to  proted  the  game, 
by  giving  him  a  foie  and  exclufive  power  of  killing  it  himfelf, 
provided  he  prevented  other  perfons.  And  no  man,  but  he  who 
has  a  chafe  or  free  warren,  by  grant  from  the  crown,  or  prefcrip- 
tion  which  fuppofes  one,  can  juftify  hunting  or  fporting  upon 
another  man’s  foil;  nor  indeed,  in  thorough  ftridnefs  of  com¬ 
mon  law,  either  hunting  or  fporting  at  all. 

However  novel  this  dodrine  may  feem,  it  is  a  regular  con- 
fequence  from  what  has  been  before  delivered  ;  that  the  foie 
right  of  taking  and  deftroying  game  belongs  exclufively  to  the 
king.  This  appears,  as  well  from  the  hiftorical  dedudion  here 
made,  as  becaufe  he  may  grant  to  his  fubjeds  an  exclufive  right 
of  taking  them  ;  which  he  could  not  do,  unlefs  fuch  a  right 
was  frit  inherent  in  himfelf.  And  hence  it  will  follow,  that 
no  perfon  whatever,  but  he  who  has  fuch  derivative  right  from 
the  crown,  is  by  common  law  entitled  to  take  or  kill  any  beafts 
of  chafe,  or  other  game  whatfoever.  It  is  true,  that  by  the  ac- 
quiefcence  of  the  crown,  the  frequent  grants  of  free  warren  in 
antient  times,  and  the  introdudion  of  new  penalties  of  late  by 
certain  ftatutes  for  preferving  the  game,  this  exclufive  preroga¬ 
tive  of  the  king  is  little  known  or  confidered  ;  every  man,  that 
is  exempted  from  thefe  modern  penalties,  looking  upon  himfelf 
as  at  liberty  to  do  what  he  pleafes  with  the  game:  whereas  the 
contrary  is  ftridly  true,  that  no  man,  however  well  qualified  he 
may  vulgarly  be  efteemed,  has  a  right  to  encroach  on  the  royal 

b  Mirr.  c.  5.  §.  2.  See  pag.  39. 
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prerogative  by  the  killing  of  game,  unlefs  he  can  fhew  a  par¬ 
ticular  grant  of  free  warren ;  or  a  prefcription,  which  prefumes 
a  grant ;  or  fome  authority  under  an  adl  of  parliament.  As  for 
the  latter,  I  know  but  of  two  inftances  wherein  an  exprefs  per- 
miftion  to  kill  game  was  ever  given  by  ftatute ;  the  one  by 
i  Jac.  I.  c.  27.  altered  by  7  Jac.  I.  c.  11.  and  virtually  repealed 
by  22  6c  23  Car.  II.  c.  25.  which  gave  authority,  fo  long  as  they 
remained  in  force,  to  the  owners  of  free  warren,  to  lords  of  ma¬ 
nors,  and  to  all  freeholders  having  40  /.  per  annum  in  lands  of 
inheritance,  or  80/.  for  life  or  lives,  or  400/.  perfonal  eftate, 
(and  their  fervants)  to  take  partridges  and  pheafants  upon  their 
own,  or  their  mailer's,  free  warren,  inheritance,  or  freehold  : 
the  other  by  5  Ann.  c.  14.  which  empowers  lords  and  ladies  of 
manors  to  appoint  gamekeepers  to  kill  game  for  the  ufe  of 
fuch  lord  or  lady ;  which  with  fome  alterations  ilill  fubfifls, 
and  plainly  fuppofes  fuch  power  not  to  have  been  in  them  be¬ 
fore.  The  truth  of  the  matter  is,  that  thefe  game  laws  (of 
which  we  fhall  have  occafion  to  fpeak  again  in  the  fourth 
book  of  thefe  commentaries)  do  indeed  qualify  nobody,  except 
in  the  inilance  of  a  gamekeeper,  to  kill  game  :  but  only,  to 
fave  the  trouble  and  formal  procefs  of  an  adtion  by  the  perfon 
injured,  who  perhaps  too  might  remit  the  offence,  thefe  ilatutes 
inflidt  additional  penalties,  to  be  recovered  either  in  a  regular  or 
fummary  way,  by  any  of  the  king’s  fubjedls,  from  certain  perfons 
of  inferior  rank  who  may  be  found  offending  in  this  particular. 
But  it  does  not  follow  that  perfons,  excufed  from  thefe  addi¬ 
tional  penalties,  are  therefore  authorifed  to  kill  game.  The  cir- 
cumflances,  of  having  100/.  per  annum,  and  the  reft,  are  not 
properly  qualifications,  but  exemptions.  And  thefe  perfons,  fo 
exempted  from  the  penalties  of  the  game  ftatutes,  are  not  only 
liable  to  adtions  of  trefpafs  by  the  owners  of  the  land ;  but  alfo, 
if  they  kill  game  within  the  limits  of  any  royal  franchife,  they 
are  liable  to  the  adtions  of  fuch  who  may  have  the  right  of  chafe 
or  free  warren  therein. 
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Upon  the  whole  it  appears,  that  the  king,  by  his  preroga¬ 
tive,  and  fuch  perfons  as  have,  under  his  authority,  the  royal 
franchifes  of  chafe,  park,  free  warren,  or  free  fifhery,  are  the 
only  perfons,  who  may  acquire  any  property,  however  fugitive 
and  tranfitory,  in  thefe  animals  ferae  naturae ,  while  living  ; 
which  is  faid  to  be  veiled  in  them,  as  was  obferved  in  a  former 
chapter,  propter  privilegium.  And  it  mull  alfo  be  remembered, 
that  fuch  perfons  as  may  thus  lawfully  hunt,  fifh,  or  fowl,  ra - 
tione  privilegii ,  have  (as  has  been  faid)  only  a  qualified  property 
in  thefe  animals ;  it  not  being  abfolute  or  permanent,  but  lalling 
only  fo  long  as  the  creatures  remain  within  the  limits  of  fuch 
refpedlive  franchife  or  liberty,  and  ceafing  the  inllant  they  volun¬ 
tarily  pafs  out  of  it.  It  is  held  indeed,  that  if  a  man  Harts  any 
game  within  his  own  grounds,  and  follows  it  into  another’s,  and 
kills  it  there,  the  property  remains  in  himfelfc.  And  this  is 
grounded  on  reafon  and  natural  jullice d :  for  the  property  con- 
fiHs  in  the  pofiedion ;  which  polfelfion  commences  by  the  find¬ 
ing  it  in  his  own  liberty,  and  is  continued  by  the  immediate  pur- 
fuit.  And  fo,  if  a  llranger  Harts  game  in  one  man’s  chafe  or  free 
warren,  and  hunts  it  into  another  liberty,  the  property  continues 
in  the  owner  of  the  chafe  or  warren  \  this  property  arifing  from 
privilege c,  and  not  being  changed  by  the  adl  of  a  mere  flranger. 
Or  if  a  man  Harts  game  on  another’s  private  grounds  and  kills  it 
there,  the  property  belongs  to  him  in  whofe  ground  it  was  killed, 
becaufe  it  was  alfo  Harted  there f ;  this  property  arifing  ratione 
foli.  Whereas  if,  after  being  Harted  there,  it  is  killed  in  the 
grounds  of  a  third  perfon,  the  property  belongs  not  to  the  owner 
of  the  firfl  ground,  becaufe  the  property  is  local ;  nor  yet  to  the 
owner  of  the  fecond,  becaufe  it  was  not  Harted  in  his  foil ;  but 
it  vefls  in  the  perfon  who  Harted  and  killed  it 6,  though  guilty 
of  a  trefpafs  againH  both  the  owners. 

f  ibid, 

s  Farr.  iS.  Lcrd  Raym.  ibid. 


c  1 1  Mod.  75. 
d  Puff.  L.  N.  1.  4.  c.  C. 
-  Lord  Raym.  25 1. 
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III.  I  proceed  now  to  a  third  method,  whereby  a  title  to 
goods  and  chattels  may  be  acquired  and  loft,  viz.  by  forfeiture  ; 
as  a  punifhment  for  fome  crime  or  mifdemefnor  in  the  party  for¬ 
feiting,  and  as  a  compenfation  for  the  offence  and  injury  com¬ 
mitted  againft  him  to  whom  they  are  forfeited.  Of  forfeitures, 
confidered  as  the  means  whereby  real  property  might  be  loft  and 
acquired,  we  treated  in  a  former  chapter  h.  It  remains  therefore 
in  this  place  only  to  mention,  by  what  means  or  for  what  offen¬ 
ces  goods  and  chattels  become  liable  to  forfeiture. 

I  n  the  variety  of  penal  laws  with  which  the  fubjeCt  is  at  pre- 
fent  incumbered,  it  were  a  tedious  and  impracticable  talk  to 
reckon  up  the  various  forfeitures,  inflicted  by  fpecial  ftatutes,  for 
particular  crimes  and  mifdemefnors  :  fome  of  which  are  tnala  in 
fe9  or  offences  againft  the  divine  law,  either  natural  or  revealed ; 
but  by  far  the  greateft  part  are  rtiala  prohibita ,  or  fuch  as  derive 
their  guilt  merely  from  their  prohibition  by  the  laws  of  the  land  : 
fuch  as  is  the  forfeiture  of  40 s.  per  month  by  the  ftatute  5  Eliz. 
c.  4.  for  exercifing  a  trade  without  having  ferved  feven  years  as 
an  apprentice  thereto  ;  and  the  forfeiture  of  10/.  by  9  Ann.  c.  23. 
for  printing  an  almanac  without  a  ftamp.  I  fhall  therefore  con¬ 
fine  myfelf  to  thofe  offences  only,  by  which  all  the  goods  and 
chattels  of  the  offender  are  forfeited  :  referring  the  ftudent  for 
fuch,  where  pecuniary  mulcts  of  different  quantities  are  inflicted, 
to  their  feveral  proper  heads,  under  which  very  many  of  them  have 
been  or  will  be  mentioned;  or  elfe  to  the  collections  of  Hawkins 
and  Burn,  and  other  laborious  compilers.  Indeed,  as  moft  of 
thefe  forfeitures  belong  to  the  crown,  they  may  feem  as  if  they 
ought  to  have  been  referred  to  the  preceding  method  of  acqui¬ 
ring  perfonal  property,  namely,  by  prerogative.  But  as,  in  the 
inftance  of  partial  forfeitures,  a  moiety  often  goes  to  the  infor¬ 
mer,  the  poor,  or  fometimes  to  other  perfons ;  and  as  one  total 
forfeiture,  namely  that  by  a  bankrupt  who  is  guilty  of  felony  by 


h  See  pag.  267. 
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concealing  his  effeds,  accrues  entirely  to  his  creditors,  I  have 
therefore  made  it  a  diftind  head  of  transferring  property. 

Goods  and  chattels  then  are  totally  forfeited  by  convidion 
of  high  treafon ,  or  mifprijion  of  treafon ;  of  petit  treafon  ;  of  fe - 
lony  in  general,  and  particularly  of  felony  de  fe ,  and  of  manflaugh - 
ter ;  nay  even  by  convidion  of  excuf able  homicide  by  outlawry 
for  treafon  or  felony ;  by  convidion  of  petit  larceny ;  by  flight  in 
treafon  or  felony,  even  though  the  party  be  acquitted  of  the  fad; 
by  fanding  ?nute ,  when  arraigned  of  felony ;  by  drawing  a  wea¬ 
pon  on  a  judge ,  or  fr iking  any  one  in  the  prefence  of  the  kings, 
courts ;  by  praemunire ;  by  pretended  prophecies ,  upon  a  fecond. 
convidion  ;  by  owling;  by  the  ref  ding  abroad  of  artificers  ;  and 
by  challenging  to  fght  on  account  of  money  won  at  gaming.  All 
thefe  offences,  as  will  more  fully  appear  in  the  fourth  book  of 
thefe  commentaries,  induce  a  total  forfeiture  of  goods  and  chattels. 

And  this  forfeiture  commences  from  the  time  of  convi5lion> 
not  the  time  of  committing  the  fad,  as  in  forfeitures  of  real 
property.  For  chattels  are  of  fo  vague  and  fluduating  a  nature, 
that  to  affed  them,  by  any  relation  back,  would  be  attended' 
with  more  inconvenience  than  in  the  cafe  of  landed  eftates  :  and 
part,  if  not  the  whole  of  them,  muft  be  expended  in  maintain¬ 
ing  the  delinquent,  between  the  time  of  committing  the  fad  and, 
his  convidion.  Yet  a  fraudulent  conveyance  of  them,  to  defeat  the 
intereft  of  the  crown,  is  made  void  by  flatute  13  Eliz.  c.  5. 

1  Co.  Litt.  391.  2  Inft.  316.  3  Inft.  320. 
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Chapter  the  twenty  eighth. 

Of  TITLE  by  CUSTOM. 


AFOURTH  method  of  acquiring  property  in  things 
perfonal,  or  chattels,  is  by  cujiom  :  whereby  a  right  vefts 
in  fome  particular  perfons,  either  by  the  local  ufageof  fome  par¬ 
ticular  place,  or  by  the  almoft  general  and  univerfal  ufage  of  the 
kingdom.  It  were  endlefs,  fhould  I  attempt  to  enumerate  all  the 
feveral  kinds  of  fpecial  cuftoms,  which  may  entitle  a  man  to  a 
chattel  intereft  in  different  parts  of  the  kingdom :  I  fhall  there¬ 
fore  content  myfelf  with  making  fome  obfervations  on  three  forts 
of  cuftomary  interefts,  which  obtain  pretty  generally  throughout 
moft  parts  of  the  nation,  and  are  therefore  of  more  univerfal 
concern  ;  viz.  heriot  sy  mortuaries ,  and  heir-looms . 

x.  Heriots,  which  were  flightly  touched  upon  in  a  former 
chapter4,  are  ufually  divided  into  two  forts,  heriot -fervice,  and 
heriot -cujiom.  The  former  are  fuch  as  are  due  upon  a  fpecial  re- 
fervation  in  a  grant  or  leafe  of  lands,  and  therefore  amount  to 
little  more  than  a  mere  rentb:  the  latter  arife  upon  no  fpecial 
refervation  whatfoever,  but  depend  merely  upon  immemorial  ufage 
and  cuftomc.  Of  thefe  therefore  we  are  here  principally  to 
fpeak :  and  they  are  defined  to  be  a  cuftomary  tribute  of  goods 
and  chattels,  payable  to  the  lord  of  the  fee  on  the  deceafe  of  the 
owner  of  the  land. 

a  pag.  97.  c  Co.  Cop.  §.  24. 

w  2  Saund.  1 65. 

The 


Ch.  28 . 


of  Things. 


423 


The  firft  eflablifhment,  if  not  introdu<flion,  of  compulfory 
heriots  into  England,  was  by  the  Danes :  and  we  find  in  the  laws 
of  king  Canute*1  the  feveral  heregeates  or  heriots  fpecified,  which 
were  then  exacted  by  the  king  on  the  death  of  divers  of  his  fub- 
jedls,  according  to  their  refpedlive  dignities  ;  from  the  higheft 
eorle  down  to  the  mofl  inferior  tbegne  or  landholder.  Thefe,  for 
the  mofl  part,  confifled  in  arms,  horfes,  and  habiliments  of  war ; 
which  the  word  itfelf,  according  to  fir  Henry  Spelman6,  fignifies. 
Thefe  were  delivered  up  to  the  fovereign  on  the  death  of  the  va- 
fal,  who  could  no  longer  ufe  them,  to  be  put  into  other  hands 
for  the  fervice  and  defence  of  the  country.  And  upon  the  plan 
of  this  Danifh  eflablifhment  did  William  the  conqueror  fafhion 
his  law  of  reliefs,  as  was  formerly  obfervedf;  when  he  afcertained 
the  precife  relief  to  be  taken  of  every  tenant  in  chivalry,  and, 
contrary  to  the  feodal  cuflom  and  the  ufage  of  his  own  duchy  of 
Normany,  required  arms  and  implements  of  war  to  be  paid  in- 
flead  of  money g. 

The  Danifh  compulfive  heriots,  being  thus  tranfmuted  into 
reliefs,  underwent  the  fame  feveral  viciflitudes  as  the  feodal  te¬ 
nures,  and  in  focage  eflates  do  frequently  remain  to  this  day,  in 
the  fhape  of  a  double  rent  payable  at  the  death  of  the  tenant : 
the  heriots  which  now  continue  among  us,  and  preferve  that 
name,  feeming  rather  to  be  of  Saxon  parentage,  and  at  fiffl  to 
have  been  merely  difcretionary h.  Thefe  are  now  for  the  mofl 
part  confined  to  copyhold  tenures,  and  are  due  by  cuflom  only, 
which  is  the  life  of  all  eflates  by  copy;  and  perhaps  are  the  only 
inflance  where  cuflom  has  favoured  the  lord.  For  this  payment 
was  originally  a  voluntary  donation,  or  gratuitous  legacy  of  the 
tenant ;  perhaps  in  acknowlegement  of  his  having  been  raifed  a 
degree  above  villenage,  when  all  his  goods  and  chattels  were 
quite  at  the  mercy  of  the  lord  :  and  cuflom,  which  has  on  the 


A  c.  69. 
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one  hand  confirmed  the  tenant’s  intereft  in  exclufion  of  the  lord’s 
will,  has  on  the  other  hand  eftablifhed  this  difcretional  piece  of 
gratitude  into  a  permanent  duty.  An  heriot  may  alfo  appertain 
to  free  land,  that  is  held  by  fervice  and  fuit  of  court ;  in  which 
cafe  it  is  moft  commonly  a  copyhold  enfranchifed,  whereupon 
the  heriot  is  ftill  due  by  cuftom.  Bratton 1  fpeaks  of  heriots  as 
frequently  due  on  the  death  of  both  fpecies  of  tenants:  “eft 
“  quidem  alia  praejl  at  to  quae  nominatur  heriettum  ;  ubi  tenens ,  liber 
“  vel  fervusy  in  morte  fua  doininum  fuumy  de  quo  tenuerit,  refpicit 
“  de  meliori  averio  fuoy  vel  de  fecundo  meliori,  fecundum  diverjam  lo- 
“  coru?n  confuetudinem ?  And  this,  he  adds,  “  magis  Jit  de  gratia 
“  qnam  de  jure?  in  which  Fleta k  and  Britton  1  agree  :  thereby 
plainly  intimating  the  original  of  this  cuftom  to  have  been  merely 
voluntary,  as  a  legacy  from  the  tenant  ;  though  now  the  imme¬ 
morial  ufage  has  eftablifhed  it  as  of  right  in  the  lord. 

This  heriot  is  fometimes  the  beft  live  beaft,  or  averium, 
which  the  tenant  dies  pofTefted  of,  (which  is  particularly  deno¬ 
minated  the  villein’s  relief  in  the  twenty  ninth  law  of  king  Wil¬ 
liam  the  conqueror)  fometimes  the  beft  inanimate  good,  under 
which  a  jewel  or  piece  of  plate  may  be  included  :  but  it  is  al¬ 
ways  a  perfonal  chattel,  which,  immediately  on  the  death  of 
the  tenant  who  was  the  owner  of  it,  being  afcertained  by  the 
option  of  the  lord1",  becomes  veiled  in  him  as  his  property ;  and 
is  nO  charge  upon  the  lands,  but  merely  on  the  goods  and  chat¬ 
tels.  The  tenant  muft  be  the  owner  of  it,  elfe  it  cannot  be  due; 
and  therefore  on  the  death  of  a  feme-covert  no  heriot  can  be  ta¬ 
ken  ;  for  fire  can  have  no  ownerfhip  in  things  perfonal".  In  fome 
places  there  is  acuftomary  compofition  in  money,  as  ten  or  twenty 
(hillings  in  lieu  of  a  heriot,  by  which  the  lord  and  tenant  are 
both  bound,  if  it  be  an  indifputably  antient  cuftom:  but  a  new 
compofition  of  this  fort  will  not  bind  the  reprefentatives  of  either 
party;  for  that  amounts  to  the  creation  of  a  new  cuftom,  which 
is  now  impoftible0. 


1  /.  2.  r.  36  9. 

*  /.  3.  c.  18. 

1  c.  69. 
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2.  Mortuaries  are  a  fort  of  ecclefiadical  heriots,  being 
a  cudomary  gift  claimed  by  and  due  to  the  minider  in  very  many 
parities  on  the  death  of  his  parishioners.  They  feem  originally 
to  have  been,  like  lay  heriots,  only  a  voluntary  bequeft  to  the 
church;  being  intended,  as  Lyndewode  informs  us  from  a  con- 
ditution  of  archbilhop  Langham,  as  a  kind  of  expiation  and 
amends  to  the  clergy  for  the  perfonal  tithes,  and  other  ecclefiaf- 
tical  duties,  which  the  laity  in  their  life-time  might  have  ne¬ 
glected  or  forgotten  to  pay.  For  this  purpofe,  after p  the  lord’s 
heriot  or  bed:  good  was  taken  out,  the  fecond  bed:  chattel  was 
referved  to  the  church  as  a  mortuary:  “f  decedens  plura  habuerit 
“  an im alia,  optima  cui  de  jure  fuerit  debit um  refervato ,  ecclefiae  fuae 
“  fine  dolo,  fraude ,  feu  contradittione  qualibet,  pro  recompenfatione 
<(  fubtraBionis  decmarum  perfonalium ,  necnon  et  oblationum ,  fecun- 
f(  dum  melius  animal  refervetur ,  pofiobitum ,  pro  falute  animae  fuae  V 
And  therefore  in  the  laws  of  king  Canuterthis  mortuary  is  called 
foul-fcot  (faplyceat:)  or  fymbolum  animae .  And,  in  purfuance  of 
the  fame  principle,  by  the  laws  of  Venice,  where  no  perfonal 
tithes  have  been  paid  during  the  life  of  the  party,  they  are  paid 
at  his  death  out  of  his  merchandize,  jewels,  and  other  move¬ 
ables*.  So  alfo,  by  a  fimilar  policy,  in  France,  every  man  that 
died  without  bequeathing  a  part  of  his  edate  to  the  church, 
which  was  called  dying  without  confeflon,  was  formerly  deprived 
of  chridian  burial:  or,  if  he  died  intedate,  the  relations  of  the 
deceafed,  jointly  with  the  bifliop,  named  proper  arbitrators  to 
determine  what  he  ought  to  have  given  to  the  church,  in  cafe 
he  had  made  a  will.  But  the  parliament,  in  1409,  redrefled 
this  grievance1. 

It  was  antiently  ufual  in  this  kingdom  to  bring  the  mortuary 
to  church  along  with  the  corpfe  when  it  came  to  be  buried;  and 
thence11  it  is  fometimes  called  a  corfe-prefent :  a  term,  which 

p  Co.  Litt.  185.  *  Panormitan.  adDecretal.  1.  3./.  20.  r.  32. 

Prolific .  1.  1.  tit.  3.  1  Sp.  L.  b.  28.  c.  41. 
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befpeaks  it  to  have  been  once  a  voluntary  donation.  However  in 
Bradton’s  time,  fo  early  as  Henry  III,  we  find  it  rivetted  into  an 
eftablifhed  cuftom  :  infomuch  that  the  bequefts  of  heriots  and 
mortuaries  were  held  to  be  necefTary  ingredients  in  every  tefta- 
ment  of  chattels.  “  Imprimis  aute?n  debet  quilibet ,  qui  tejl amentum 
“  fecerit ,  dominum  fuum  de  meliori  re  quani  habuerit  recognofcere ; 
c<  et  pojiea  ecclejiam  de  alia  meliori:”  the  lord  mu  ft  have  the  beft 
good  left  him  as  an  heriot ;  and  the  church  the  fecond  beft  as  a 
mortuary.  But  yet  this  cuftom  was  different  in  different  places  : 
“  in  quibnfdam  locis  habet  ecclefia  melius  animal  de  confuet udine ;  in 
“  quibufdatn  fecundum ,  vel  tertium  melius ;  et  in  quibnfdam  nihil: 
(i  et  idea  confideranda  ejl  confuetudo  loci  w.  This  cuftom  ftill  varies 
in  different  places,  not  only  as  to  the  mortuary  to  be  paid,  but 
the  perfon  to  whom  it  is  payable.  In  Wales,  a  mortuary  or  corfe- 
prefent  was  due  upon  the  death  of  every  clergyman  to  the  bifhop 
of  the  diocefe  ;  till  abolifhed,  upon  a  recompenfe  given  to  the 
bifhop,  by  the  ftatute  12  Ann.  ft.  2.  c.  6.  And  in  the  archdea¬ 
conry  of  Chefter  a  cuftom  alfo  prevailed,  that  the  bifhop,  who  is 
alfo  archdeacon,  fhould  have  at  the  death  of  every  clergyman 
dying  therein,  his  beft  horfe  or  mare,  bridle,  faddle,  and  fpurs, 
his  beft  gown  or  cloak,  hat,  upper  garment  under  his  gown,  and 
tippet,  and  alfo  his  beft  fignet  or  ring*.  But  by  ftatute  28  Geo.  II. 
c.  6.  this  mortuary  is  directed  to  ceafe,  and  the  adt  has  fettled 
upon  the  biihop  an  equivalent  in  it’s  room.  The  king’s  claim  to 
many  goods,  on  the  death  of  all  prelates  in  England,  feems  to  be 
of  the  fame  nature;  though  fir  Edward  Cokey  apprehends,  that 
this  is  a  duty  due  upon  death  and  not  a  mortuary  :  a  diftindtion 
which  feems  to  be  without  a  difference.  For  not  only  the  king’s 
ecclefiaftical  charadter,  as  fupreme  ordinary,  but  alfo  the  fpecies 
of  the  goods  claimed,  which  bear  fo  near  a  refemblance  to  thofe 
in  the  archdeaconry  of  Chefter,  which  was  an  acknowleged  mor¬ 
tuary,  puts  the  matter  out  of  difpute.  The  king,  according  to 
the  record  vouched  by  fir  Edward  Coke,  is  entitled  to  fix  things  ; 
the  bifhop’s  beft  horfe  or  palfrey,  with  his  furniture  :  his  cloak, 

w  Bratton,  l.z.c.  26.  Flet.  /.  2.  c.  57.  *  2lnft.49i. 
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or  gown,  and  tippet :  his  cup,  and  cover  :  his  bafon,  and  ewer  : 
his  gold  ring  :  and,  laftly,  his  ?7iuta  canum ,  his  mew  or  kennel 
of  hounds ;  as  was  mentioned  in  the  preceding  chapter  z. 

This  variety  of  cuftoms,  with  regard  to  mortuaries,  giving 
frequently  a  handle  to  exaftions  on  the  one  fide,  and  frauds  or 
expenfive  litigations  on  the  other ;  it  was  thought  proper  by  fta - 
tute  21  Hen.  VIII.  c.  6.  to  reduce  them  to  fome  kind  of  certainty. 
For  this  purpofe  it  is  enad:ed,  that  all  mortuaries,  or  corfe-prefents 
to  parfons  of  any  parifh,  fhall  be  taken  in  the  following  manner ; 
unlefs  where  by  cuftom  lefs  or  none  at  all  is  due :  viz.  for  every 
perfon  who  does  not  leave  goods  to  the  value  of  ten  marks,  no¬ 
thing  :  for  every  perfon  who  leaves  goods  to  the  value  of  ten 
marks,  and  under  thirty  pounds,  3^.  4 d.  if  above  thirty  pounds, 
and  under  forty  pounds,  6  s.  Sd.  if  above  forty  pounds,  of  what 
value  foever  they  may  be,  10  s.  and  no  more.  And  no  mortuary 
fhall  throughout  the  kingdom  be  paid  for  the  death  of  any  feme- 
covert  ;  nor  any  child  ;  nor  for  any  one  of  full  age,  that  is  not 
a  houfe-keeper  ;  nor  for  any  wayfaring  man  ;  but  fuch  wayfaring 
man’s  mortuary  fhall  be  paid  in  the  parifh  to  which  he  belongs. 
And  upon  this  flatute  Hands  the  law  of  mortuaries  to  this  day. 

3.  Heir-looms  are  fuch  goods  and  perfonal  chattels,  as,  con¬ 
trary  to  the  nature  of  chattels,  fhall  go  by  fpecial  cuftom  to  the 
heir  along  with  the  inheritance,  and  not  to  the  executor  of  the 
laft  proprietor.  The  termination,  loom,  is  of  Saxon  original  ;  in 
which  language  it  fignifies  a  limb  or  member2;  fo  that  an  heir¬ 
loom  is  nothing  elfe,  but  a  limb  or  member  of  the  inheritance. 
They  are  generally  fuch  things  as  cannot  be  taken  away  without 
damaging  or  difmembering  the  freehold ;  otherwife  the  general 
rule  is,  that  no  chattel  interefl  whatfoever  fhall  go  to  the  heir, 
notwithstanding  it  be  expreflly  limited  to  a  man  and  his  heirs, 
but  fhall  veft  in  the  executor  b.  But  deer  in  a  real  authorized 
park,  hfhes  in  a  pond,  doves  in  a  dove-houfe,  &c,  though  in 

*  Pag«  413-  b  Co.  Lite.  38S. 
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themfelves  perfonal  chattels,  yet  they  are  fo  annexed  to  and  fo 
neceffary  to  the  well-being  of  the  inheritance,  that  they  (hall 
accompany  the  land  wherever  it  veils,  by  either  defcent  or  pur- 
chafe  c.  For  this  reafon  alfo  I  apprehend  it  is,  that  the  antient 
jewels  of  the  crown  are  held  to  be  heir-looms d  :  for  they  are 
neceffary  to  maintain  the  ftate,  and  fupport  the  dignity,  of  the 
fovereign  for  the  time  being.  Charters  likewife,  and  deeds,  court- 
rolls,  and  other  evidences  of  the  land,  together  with  the  chefls 
in  which  they  are  contained,  fhall  pafs  together  with  the  land  to 
the  heir,  in  the  nature  of  heir-looms,  and  fhall  not  go  to  thp 
executor c.  By  fpecial  cuflorn  alfo,  in  fome  places,  carriages, 
utenfils,  and  other  houfehold  implements  may  be  heir-looms f; 
but  fuch  cuflorn  muff  be  flridlly  proved.  On  the  other  hand,  by 
alinofl  general  cuflorn,  whatever  is  ftrongly  affixed  to  the  free¬ 
hold  or  inheritance,  and  cannot  be  fevered  from  thence  without 
violence  or  damage,  “  quod  ab  aedibus  non  facile  revellitur g,”  is 
become  a  member  of  the  inheritance,  and  fhall  thereupon  pafs  to 
the  heir ;  as  marble  chimney-pieces,  pumps,  old  fixed  or  dor¬ 
mant  tables,  benches,  and  the  like h.  A  very  fimilar  notion  to 
which  prevails  in  the  duchy  of  Brabant ;  where  they  rank  cer¬ 
tain  things  moveable  among  thofe  of  the  immoveable  kind,  call¬ 
ing  them,  by  a  very  peculiar  appellation,  praedia  volant ia ,  or  vo¬ 
latile  eflates  :  fuch  as  beds,  tables,  and  other  heavy  implements 
of  furniture,  which  (as  an  author  of  their  own  obferves)  “  dig- 
<<  nitatem  iflamnatta  funt ,  ut  villis ,  fylvis ,  et  aedibus ,  aliifque prae- 
<<  diis,  comparentur ,  quod  folidiora  mobilia  ipfis  aedibus  ex  deflina- 
<<  tione  patrisfamilias  cohaerere  videantur ,  et  pro  parte  ipfanm  ae- 
“  dium  aefimentur 

Other  perfonal  chattels  there  are,  which  alfo  defcend  to 
the  heir  in  the  nature  of  heir-looms,  as  a  monument  or  tombflone 
in  a  church,  or  the  coat-armor  of  his  anceflor  there  hung  up, 

c  Co.  Litt.  8.  g  Spelm.  GlnJJT.  277. 

d  Ibid.  18.  h  12  Mod.  520. 

*  Bro.  Abr.  tit,  chatteles.  18.  1  Stockmans  de  jure  devolutions,  c.  3 1 

f  Co.  Litt.  18.  185.  §•  16. 

with 


Ch.  28.  of  Things.  429 

with  the  pennons  and  other:  enfigns  of  honor,  fuited  to  his  de¬ 
gree.  In  this  cafe,  albeit  the  freehold  "of  the  church  is  in  the 
parfon,  and  thefe  are  annexed  to  that  freehold,  yet  cannot  the 
parfon  or  any  other  take  them  away  or  deface  them,  but  is  liable 
to  an  adtion  from  the  heir  k.  Pews  in  the  church  are  fomewhat 
of  the  fame  nature,  which  may  defcend  by  cuftom  immemorial 
(without  any  ecclefiaftical  concurrence)  from  the  anceftor  to  the 
heir  \  But  though  the  heir  has  a  property  in  the  monuments 
and  efcutcheons  of  his  anceftors,  yet  he  has  none  in  their  bodies 
or  allies  ,*  nor  can  he  bring  any  civil  adtion  againft  fuch  as  inde¬ 
cently  at  lead,  if  not  impioufly,  violate  and  difturb  their  remains, 
when  dead  and  buried.  The  parfon  indeed,  who  has  the  free¬ 
hold  of  the  foil,  may  bring  an  adtion  of  trefpafs  againft  fuch  as 
dig  and  difturb  it  :  and,  if  any  one  in  taking  up  a  dead  body 
fteals  the  fhroud  or  other  apparel,  it  will  be  felony"1 ;  for  the 
property  thereof  remains  in  the  executor,  or  whoever  was  at  the 
charge  of  the  funeral. 

But  to  return  to  heir-looms :  thefe,  though  they  be  mere 
chattels,  yet  cannot  be  devifed  away  from  the  heir  by  will ;  but 
fuch  a  devife  is  void  n,  even  by  a  tenant  in  fee-fimple.  For,  though 
the  owner  might  during  his  life  have  fold  or  dilpofed  of  them,  as 
he  might  of  the  timber  of  the  eftate,  fince  as  the  inheritance 
was  his  own,  he  might  mangle  or  difmember  it  as  he  pleafed ; 
yet,  they  being  at  his  death  inftantly  vefted  in  the  heir,  the  de¬ 
vife  (which  is  fubfequent,  and  not  to  take  effedt  till  after  his 
death)  (hall  be  poftponed  to  the  cuftom,  whereby  they  have  al¬ 
ready  defcended. 

u  12  Rep.  105.  Co.  Litt.  18.  m  3  Inft.  no.  12  Rep.  113.  1  Hal.P.  C. 
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Chapter  the  twenty  ninth. 


Of  TITLE  by  SUCCESSION,  MARRIAGE, 
and  JUDGMENT. 


IN  the  prefent  chapter  we  fhall  take  into  confideration  three 
other  fpecies  of  title  to  goods  and  chattels. 

V.  T  h  e  fifth  method  therefore  of  gaining  a  property  in  chat¬ 
tels,  either  perfonal  or  real,  is  by  fuccejfion  :  which  is,  in  ttridt- 
nefs  of  law,  only  applicable  to  corporations  aggregate  of  many, 
as  dean  and  chapter,  mayor  and  commonalty,  matter  and  fellows, 
and  the  like  ,*  in  which  one  fet  of  men  may,  by  fucceeding  an¬ 
other  fet,  acquire  a  property  in  all  the  goods,  moveables,  and 
other  chattels  of  the  corporation.  The  true  reafon  whereof  is, 
becaufe  in  judgment  of  law  a  corporation  never  dies ;  and 
therefore  the  predecefiors,  who  lived  a  century  ago,  and  their 
fuccettors  now  in  being,  are  one  and  the  fame  body  corporate a. 
Which  identity  is  a  property  fo  inherent  in  the  nature  of  a  body 
politic,  that  even  when  it  is  meant  to  give  any  thing  to  be  taken 
in  fucceflion  by  fuch  a  body,  that  fuccettion  need  not  be  exprett- 
ed ;  but  the  law  will  of  itfelf  imply  it.  So  that  a  gift  to  fuch  a 
corporation,  either  of  lands  or  of  chattels,  without  naming  their 
fuccettors,  vetts  an  abfolute  property  in  them  fo  long  as  the  cor¬ 
poration  fubiitts  b.  And  thus  a  leafe  for  years,  an  obligation,  a 

a  4.  Rep.  65.  b  Bro.  Abr .  t,  ejiaies.  90.  Cro.  Eliz.  464. 
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jewel,  a  flock  of  fheep,  or  other  chattel  intereft,  will  veft  in  the 
fucceflors,  by  fucceflion,  as  well  as  in  the  identical  members,  to 
whom  it  was  originally  given. 


But,  with  regard  to  foie  corporations,  a  conflderable  diftinc- 
tion  mud  be  made.  For  if  fuch  foie  corporation  be  the  repre- 
fentative  of  a  number  of  perfons ;  as  the  mafter  of  an  hofpital, 
who  is  a  corporation  for  the  benefit  of  the  poor  brethren  ;  an 
abbot,  or  prior,  by  the  old  law  before  the  reformation,  who  re- 
prefented  the  whole  convent ;  or  the  dean  of  fome  antient  cathe¬ 
drals,  who  ftands  in  the  place  of,  and  reprefents  in  his  corporate 
capacity,  the  chapter ;  fuch  foie  corporations  as  thefe  have  in 
this  refpedl  the  fame  powers,  as  corporations  aggregate  have,  to 
take  perfonal  property  or  chattels  in  fucceflion.  And  therefore  a 
bond  to  fuch  a  mafler,  abbot,  or  dean,  and  his  fucceflors,  is  good 
in  law;  and  the  fucceflor  fhall  have  the  advantage  of  it,  for  the 
benefit  of  the  aggregate  fociety,  of  which  he  is  in  law  the  re- 
prefentativec.  Whereas  in  the  cafe  of  foie  corporations,  which  re- 
prefent  no  others  but  themfelves,  as  bifhops,  parfons,  and  the  like, 
no  chattel  intereft  can  regularly  go  in  fucceflion  :  and  therefore,  if 
a  leafe  for  years  be  made  to  the  bifliop  of  Oxford  and  his  fuccef- 
fors,  in  fuch  cafe  his  executors  or  adminiflrators,  and  not  his 
fucceflors,  fliall  have  itd.  For  the  word  fucceflors,  when  applied  to 
a  perfon  in  his  politic  capacity,  is  equivalent  to  the  word  heirs  in 
his  natural  :  and  as  fuch  a  leafe  for  years,  if  made  to  John  and 
his  heirs,  would  not  veft  in  his  heirs,  but  his  executors  ;  fo,  if  it 
be  made  to  John  bifhop  of  Oxford  and  his  fucceflors,  who  are 
the  heirs  of  his  body  politic,  it  Ihall  ftill  veft  in  his  executors  and 
not  in  fuch  his  fucceflors.  The  reafon  of  this  is  obvious  :  for, 
befides  that  the  law  looks  upon  goods  and  chattels  as  of  too  low 
and  perifhable  a  nature  to  be  limited  either  to  heirs,  or  fuch  fuc- 
ceflors  as  are  equivalent  to  heirs ;  it  would  alfo  follow,  that  if 
any  fuch  chattel  intereft  (granted  to  a  foie  corporation  and  his 
fucceflors)  were  allowed  to  defcend  to  fuch  fucceflor,  the  property 
thereof  muft  be  in  abeyance  from  the  death  of  the  prefent  owner 
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until  the  fuccelfor  be  appointed  :  and  this  is  contrary  to  the  na¬ 
ture  of  a  chattel  intereft,  which  can  never  be  in  abeyance  or 
without  an  owner c;  but  a  man’s  right  therein,  when  once  fuf- 
pended,  is  gone  for  ever.  This  is  not  the  cafe  in  corporations  ag¬ 
gregate,  where  the  right  is  never  in  fufpence;  nor  in  the  other 
foie  corporations  before -mentioned,  who  are  rather  to  be  confi- 
de red  as  heads  of  an  aggregate  body,  than  fubfifting  merely  in 
their  own  right:  the  chattel  intereft  therefore,  in  fuch  a  cafe, 
is  really  and  fubftantially  veiled  in  the  hofpital,  convent,  chap¬ 
ter,  or  other  aggregate  body;  though  the  head  is  the  vifible  per- 
fon  in  whole  name  every  adt  is  carried  on,  and  in  whom  every 
intereft  is  therefore  faid  (in  point  of  form)  to  veil.  But  the  ge¬ 
neral  rule,  with  regard  to  corporations  merely  foie,  is  this,  that 
no  chattel  can  go  or  be  acquired  by  right  of  fucceftion f. 

Y  e  t  to  this  rule  there  are  two  exceptions.  One  in  the  cafe 
of  the  king,  in  whom  a  chattel  may  veil  by  a  grant  of  it  for¬ 
merly  made  to  a  preceding  king  and  his  fucceflors B.  The  other 
exception  is,  where,  by  a  particular  cuftom,  fome  particular  cor¬ 
porations  foie  have  acquired  a  power  of  taking  particular  chattel 
interefts  in  fucceftion.  And  this  cuftom,  being  againft  the  gene¬ 
ral  tenor  of  the  common  law,  muft  be  ftri&ly  interpreted,  and 
not  extended  to  any  other  chattel  interefts  than  fuch  immemorial 
ufage  will  ftri&ly  warrant.  Thus  the  chamberlain  of  London, 
who  is  a  corporation  foie,  may  by  the  cuftom  of  London  take 
bonds  and  recognizances  to  himfelf  and  his  fuccelfors,  for  the  be¬ 
nefit  of  the  orphan’s  fundh  :  but  it  will  not  follow  from  thence, 
that  he  has  a  capacity  to  take  a  leafe  for  years  to  himfelf  and  his 
fuccelfors  for  the  fame  purpofe  ;  for  the  cuftom  extends  not  to 
that :  nor  that  he  may  take  a  bond  to  himfelf  and  his  fuccelfors, 
for  any  other  purpofe  than  the  benefit  of  the  orphan’s  fund  ;  for 
that  alfo  is  not  warranted  by  the  cuftom.  Wherefore,  upon  the 
whole,  we  may  dole  this  head  with  laying  down  this  general 
rule ;  that  luch  right  of  fucceftion  to  chattels  is  univerfally  inhe- 
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rent  by  the  common  law  in  all  aggregate  corporations,  in  the 
king,  and  in  fuch  Tingle  corporations  as  reprefent  a  number  of 
perfons  ;  and  may,  by  fpecial  cuftom,  belong  to  certain  other 
foie  corporations  for  fome  particular  purpofes :  although,  gene¬ 
rally,  in  foie  corporations  no  fuch  right  can  exift. 

VI.  A  sixth  method  of  acquiring  property  in  goods  and 
chattels  is  by  marriage ;  whereby  thofe  chattels,  which  belonged 
formerly  to  the  wife,  are  by  adt  of  law  veiled  in  the  hulband, 
with  the  fame  degree  of  property  and  with  the  fame  powers, 
as  the  wife,  when  foie,  had  over  them. 

This  depends  entirely  on  the  notion  of  an  unity  of  perfon 
between  the  hulband  and  wife ;  it  being  held  that  they  are  one 
perfon  in  law1,  fo  that  the  very  being  and  exigence  of  the  wo¬ 
man  is  fufpended  during  the  coverture,  or  entirely  merged  and 
incorporated  in  that  of  the  hulband.  And  hence  it  follows,  that 
whatever  perfonal  property  belonged  to  the  wife,  before  marriage, 
is  by  marriage  abfolutely  vefted  in  the  hulband.  In  a  real  eftate, 
he  only  gains  a  title  to  the  rents  and  profits  during  coverture  : 
for  that,  depending  upon  feodal  principles,  remains  entire  to  the 
wife  after  the  death  of  her  hufband,  or  to  her  heirs,  if  fhe  dies 
before  him ;  unlefs,  by  the  birth  of  a  child,  he  becomes  tenant 
for  life  by  the  curtefy.  But,  in  chattel  interefls,  the  foie  and 
abfolute  property  veils  in  the  hulband,  to  be  difpofed  of  at  his 
pleafure,  if  he  chufes  to  take  polfellion  of  them  :  for,  unlefs  he 
reduces  them  to  polfelTion,  by  exercifing  fome  a£t  of  ownerlhip 
upon  them,  no  property  veils  in  him,  but  they  lhall  remain  to 
the  wife,  or  to  her  reprefentatives,  after  the  coverture  is  deter¬ 
mined. 

There  is  therefore  a  very  confiderable  difference  in  the  ac- 
quifition  of  this  fpecies  of  property  by  the  hulband,  according 
to  the  fubjedl-matter ;  viz.  whether  it  be  a  chattel  real ,  ora 


VOL.  II. 


*  See  book I.  c.  15. 

G  gg 


chattel 


434  Rights  Book  II. 

chattel  perfonal',  and,  of  chattels  perfonal,  whether  it  be  in 
poJ[e£ion,  or  in  aft  ion  only.  A  chattel  real  vefts  in  the  hufband, 
not  abfolutely,  but  fub  7nodo.  ^s,  in  cafe  of  a  leafe  for  years  ; 
the  hufband  fhall  receive  all  the  rents  and  profits  of  it,  and  may, 
if  he  pleafes,  fell,  furrender,  or  difpofe  of  it  during  the  cover¬ 
ture  k  :  if  he  be  outlawed  or  attainted,  it  fhall  be  forfeited  to 
the  king1:  it  is  liable  to  execution  for  his  debts"1:  and,  if  he 
furvives  his  wife,  it  is  to  all  intents  and  purpofes  his  own".  Yet 
if  he  has  made  no  difpofition  thereof  in  his  lifetime,  and  dies 
before  his  wife,  he  cannot  difpofe  of  it  by  will 0 :  for,  the  huf¬ 
band  having  made  no  alteration  in  the  property  during  his  life, 
it  never  was  transferred  from  the  wife ;  but  after  his  death  fhe 
fhall  remain  in  her  antient  pofleflion,  and  it  fhall  not  go  to  his 
executors.  So  it  is  alfo  of  chattels  perfonal  (or  chofes)  in  aftion ; 
as  debts  upon  bond,  contracts,  and  the  like :  thefe  the  hufband 
may  have  if  he  pleafes  ;  that  is,  if  he  reduces  them  into  poffeflion 
by  receiving  or  recovering  them  at  law.  And,  upon  fuch  receipt 
or  recovery,  they  are  abfolutely  and  entirely  his  own ;  and  fhall 
go  to  his  executors  or  adminiflrators,  or  as  he  fhall  bequeath 
them  by  will,  and  fhall  not  revefl  in  the  wife.  But,  if  he  dies 
before  he  has  recovered  or  reduced  them  into  poffeffion,  fo  that 
at  his  death  they  ftill  continue  chofes  in  aftion ,  they  fhall  furvive 
to  the  wife ;  for  the  hufband  never  exerted  the  power  he  had  of 
obtaining  an  exclufive  property  in  them  p.  And  fo,  if  an  eflray 
comes  into  the  wife’s  franchife,  and  the  hufband  feifes  it,  it  is 
abfolutely  his  property  :  but,  if  he  dies  without  feifing  it,  his 
executors  are  not  now  at  liberty  to  feife  it,  but  the  wife  or  her 
heirs q ;  for  the  hufband  never  exerted  the  right  he  had,  which 
right  determined  with  the  coverture.  Thus  in  both  thefe  fpecies 
of  property  the  law  is  the  fame,  in  cafe  the  wife  furvives  the 
hufband ;  but,  in  cafe  the  hufband  furvives  the  wife,  the  law  is 
very  different  with  refpedl  to  chattels  real  and  chofes  in  aftion : 
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for  he  fliall  have  the  chattel  real  by  furvivorfhip,  but  not  the 
chofe  hi  atfion*  >  except  in  the  cafe  of  arrears  of  rent,  due  to  the 
wife  before  her  coverture,  which  in  cafe  of  her  death  are  given 
to  the  hufband  by  ftatute  32  Hen.  VIII.  c.  37.  And  the  reafon 
for  the  general  law  is  this  :  that  the  hufband  is  in  abfolute  pof- 
feflion  of  the  chattel  real  during  the  coverture,  by  a  kind  of 
joint-tenancy  with  his  wife;  whereof  the  law  will  not  wreft  it 
out  of  his  hands,  and  give  it  to  her  reprefen tatives :  though  in 
cafe  he  had  died  firft,  it  would  have  furvived  to  the  wife,  unlefs 
he  thought  proper  in  his  lifetime  to  alter  the  pofTeffion.  But  a 
chofe  in  aflion  fliall  not  furvive  to  him,  becaufe  he  never  was  in 
pofTeffion  of  it  at  all,  during  the  coverture  ;  and  the  only  method 
he  had  to  gain  pofTeffion  of  it,  was  by  fuing  in  his  wife’s  right: 
but  as,  after  her  death,  he  cannot  (as  hufband)  bring  an  action 
in  her  right,  becaufe  they  are  no  longer  one  and  the  fame  perfon 
in  law,  therefore  he  can  never  (as  fuch)  recover  the  pofTeffion. 
But  he  Hill  will  be  intitled  to  be  her  adminiftrator ;  and  may,  in 
that  capacity,  recover  fuch  things  in  action  as  become  due  to  her 
before  or  during  the  coverture. 

Thus,  and  upon  thefe  reafons,  Hands  the  law  between  huf¬ 
band  and  wife,  with  regard  to  chattels  real9  and  chofe s  in  attion  : 
but,  as  to  chattels  perfonal  (or  chofes)  in  pofejjion ,  which  the  wife 
hath  in  her  own  right,  as  ready  money,  jewels,  houfehold  goods, 
and  the  like,  the  hufband  hath  therein  an  immediate  and  abfo- 
Tute  property,  devolved  to  him  by  the  marriage,  not  only  poten¬ 
tially  but  in  fadt,  which  never  can  again  revert  in  the  wife  or  her 
reprefentative s. 

And,  as  the  hufband  may  thus,  generally,  acquire  a  property 
in  all  the  perfonal  fubrtance  of  the  wife,  fo  in  one  particular  in- 
ftance  the  wife  may  acquire  a  property  in  fome  of  her  hufband’s 
goods ;  which  fliall  remain  to  her  after  his  death,  and  fhall  not  go 
to  his  executors.  Thefe  are  called  her  paraphernalia ;  whick  is 
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a  term  borrowed  from  the  civil  law c,  and  is  derived  from  the 
Greek  language,  fignifying  fomething  over  and  above  her  dower. 
Our  law  ufes  it  to  fignify  the  apparel  and  ornaments  of  the  wife, 
fuitable  to  her  rank  and  degree ;  which  fhe  becomes  entitled  to 
at  the  death  of  her  hufband  over  and  above  her  jointure  or  dower, 
and  preferably  to  all  other  reprefentatives"  :  and  the  jewels  of  a 
peerefs,  ufually  worn  by  her,  have  been  held  to  be  parapherna¬ 
lia™ .  Neither  can  the  hufband  devife  by  his  will  luch  ornaments 
and  jewels  of  his  wife ;  though  during  his  life  perhaps  he  hath 
the  power  (if  unkindly  inclined  to  exert  it)  to  fell  them  or  give 
them  away*.  But  if  fhe  continues  in  the  ufe  of  them  till  his 
death,  fhe  fhall  afterwards  retain  them  againft  his  executors  and 
adminiftrators,  and  all  other  perfons,  except  creditors  where  there 
is  a  deficiency  of  aflets  y.  And  her  neceffary  apparel  is  protected, 
even  againft  the  claim  of  creditors z. 

VII.  A  judgment,  in  confequence  of  fome  fuit  or  action 
in  a  court  of  juftice,  is  frequently  the  means  of  veiling  the  right 
and  property  of  chattel  interefls  in  the  prevailing  party.  And 
here  we  mufl  be  careful  to  diflinguifli  between  property,  the  right 
of  which  is  before  vefted  in  the  party,  and  of  which  only  pojj'ef- 
Jion  is  recovered  by  fuit  or  adlion ;  and  property,  to  which  a  man 
before  had  no  determinate  title  or  certain  claim,  but  he  gains  as 
well  the  right  as  the  pofleflion  by  the  procefs  and  judgment  of 
the  law.  Of  the  former  fort  are  all  debts  and  chofes  in  aBion ; 
as  if  a  man  gives  bond  for  20/,  or  agrees  to  buy  a  horfe  at  a 
flated  fum,  or  takes  up  goods  of  a  tradefman  upon  an  implied 
contrad  to  pay  as  much  as  they  are  reafonably  worth  :  in  all  thefe 
cafes  the  right  accrues  to  the  creditor,  and  is  completely  veiled 
in  him  at  the  time  of  the  bond  being  fealed,  and  the  contradl  or 
agreement  made ;  and  the  law  only  gives  him  a  remedy  to  reco- 
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ver  the  pofteffion  of  that  right,  which  already  in  juftice  belongs 
to  him.  But  there  is  alfo  a  fpecies  of  property  to  which  a  man 
has  not  any  claim  or  title  whatfoever,  till  after  fuit  commenced 
and  judgment  obtained  in  a  court  of  law  :  where  the  right  and 
the  remedy  do  not  follow  each  other,  as  in  common  cafes,  but 
accrue  at  one  and  the  fame  time;  and  where,  before  judgment 
had,  no  man  can  fay  that  he  has  any  abfolute  property,  either  in 
pofteffion  or  in  adtion.  Of  this  nature  are, 

1.  Such  penalties  as  are  given  by  particular  ftatutes,  to  be 
recovered  on  an  adtion  popular  or,  in  other  words,  to  be  reco¬ 
vered  by  him  or  them  that  will  fue  for  the  fame.  Such  as  the 
penalty  of  500/,  which  thofe  perfons  are  by  feveral  adts  of  par¬ 
liament  made  liable  to  forfeit,  that,  being  in  particular  offices 
or  fituations  in  life,  negledt  to  take  the  oaths  to  the  government; 
which  penalty  is  given  to  him  or  them  that  will  fue  for  the 
fame.  Now  here  it  is  clear  that  no  particular  perfon,  A  or  B,. 
has  any  right,  claim,  or  demand,  in  or  upon  this  penal  fum,  till 
after  adtion  brought3;  for  he  that  brings  his  adtion  and  can  bona 
Jide  obtain  judgment  firft,  will  undoubtedly  fecure  a  title  to  it,, 
in  exclufion  of  every  body  elfe.  He  obtains  an  inchoate  imper- 
fedt  degree  of  property,  by  commencing  his  fuit ;  but  it  is  not 
confummated  till  judgment,  for  if  any  collufion  appears,  he  lofes 
the  priority  he  had  gained11.  But,  otherwife,  the  right  fo  at¬ 
taches  in  the  firft  informer,  that  the  king  (who  before  adtion 
brought  may  grant  a  pardon  which  (hall  be  a  bar  to  all  the  world) 
cannot  after  fuit  commenced  remit  any  thing  but  his  own  part  of 
the  penalty c.  For  by  commencing  the  fuit  the  informer  has 
made  the  popular  adtion  his  own  private  adtion,  and  it  is  not  in 
the  power  of  the  crown,  or  of  any  thing  but  parliament,  to  re- 
leafe  the  informer’s  intereft.  This  therefore  is  one  inftance,, 
where  a  fuit  and  judgment  at  law  are  not  only  the  means  of  re- 

a  2  Lev.  1 4 1 .  Stra.  1169.  Combe  v.  b  Star.  4  Hen.VU.  c.  20. 
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covering,  but  al l’o  of  acquiring,  property.  And  what  is  faid  of 
this  one  penalty  is  equally  true  of  all  others,  that  are  given  thus 
at  large  to  a  common  informer,  or  to  any  perfon  that  will  fue 
for  the  fame.  They  are  placed  as  it  were  in  a  ftate  of  nature, 
acceflible  by  all  the  king’s  fubjeCts,  but  the  acquired  right  of 
none  of  them  :  open  therefore^  to  the  firft  occupant,  who  de¬ 
clares  his  intention  to  poftefs  them  by  bringing  his  action  ;  and 
who  carries  that  intention  into  execution,  by  obtaining  judgment 
to  recover  them. 

2.  Another  fpecies  of  property,  that  is  acquired  and 
loft  by  fuit  and  judgment  at  law,  is  that  of  damages  given  to  a 
man  by  a  jury,  as  a  compenfation  and  fatisfaCtion  for  fome 
injury  fuftained;  as  for  a  battery,  for  imprifonment,  for  flan- 
der,  or  for  trefpafs.  Here  the  plaintiff  has  no  certain  de¬ 
mand  till  after  verdiCt;  but,  when  the  jury  has  affefted  his  da¬ 
mages,  and  judgment  is  given  thereupon,  whether  they  amount 
to  twenty  pounds  or  twenty  fhillings,  he  inftantly  acquires, 
and  the  defendant  lofes  at  the  fame  time,  a  right  to  that 
fpecific  fum.  It  is  true,  that  this  is  not  an  acquifition  fo  per¬ 
fectly  original  as  in  the  former  inftance  :  for  here  the  injured 
party  has  unqueftionably  a  vague  and  indeterminate  right  to 
fome  damages  or  other,  the  inftant  he  receives  the  injury  5  and 
the  verdiCt  of  the  jurors,  and  judgment  of  the  court  there¬ 
upon,  do  not  in  this  cafe  fo  properly  veft  a  new  title  in  him, 
as  fix  and  afcertain  the  old  one  ;  they  do  not  give ,  but  define , 
the  right.  But  however,  though  ftriCtly  fpeaking  the  pri¬ 
mary  right  to  a  fatisfaCtion  for  injuries  is  given  by  the  law 
of  nature,  and  the  fuit  is  only  the  means  of  afcertaining  and 
recovering  that  fatisfaCtion  ;  yet,  as  the  legal  proceedings  are 
the  only  vifible  means  of  this  acquifition  of  property,  we 
may  fairly  enough  rank  fuch  damages,  or  fatisfaCtion  affefted, 
under  the  head  of  property  acquired  by  fuit  and  judgment  at 
law. 
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3.  Hither  alio  may  be  referred,  upon  the  fame  prin¬ 
ciple,  all  title  to  coils  and  expenfes  of  fuit ;  which  are  often 
arbitrary,  and  reft  entirely  in  the  determination  of  the  court, 
upon  weighing  all  circumilances,  both  as  to  the  quantum,  and 
alfo  (in  the  courts  of  equity  efpecially,  and  upon  motions  in 
the  courts  of  law)  whether  there  fhall  be  any  coils  at  all, 
Thefe  coils  therefore,  when  given  by  the  court  to  either  par¬ 
ty,  may  be  looked  upon  as  an  acquifition  made  by  the  judg¬ 
ment  of  law. 
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Chapter,  the  thirtieth. 


Of  TITLE  by  GIFT,  GRANT,  and 
CONTRACT. 


E  are  now  to  proceed,  according  to  the  order  marked 


vv  out,  to  the  difcuffion  of  two  of  the  remaining  methods 
of  acquiring  a  title  to  property  in  things  perfonal,  which  are  much 
connected  together,  and  anfwer  in  fome  meafure  to  the  convey¬ 
ances  of  real  eftates ;  being  thofe  by  gift  or  grant,  and  by  con¬ 
trail  :  whereof  the  former  vefts  a  property  in  pojjejjion ,  the  lat¬ 
ter  a  property  in  attion, 

VIII,  Gifts  then,  or  grants ,  which  are  the  eighth  method 
of  transferring  perfonal  property,  are  thus  to  be  diftinguifhed 
from  each  other,  that  gifts  are  always  gratuitous,  grants  are  upon 
fome  confideration  or  equivalent :  and  they  may  be  divided,  with 
regard  to  their  fubjedl-matter,  into  gifts  or  grants  of  chattels  realy 
and  gifts  or  grants  of  chattels  perfonal.  Under  the  head  of  gifts 
or  grants  of  chattels  real  may  be  included  all  leafes  for  years  of 
land,  affignments,  and  furrenders  of  thofe  leafes ;  and  all  the  other 
methods  of  conveying  an  eflate  lefs  than  freehold,  which  were 
confidered  in  the  twentieth  chapter  of  the  prefent  book,  and 
therefore  need  not  be  here  again  repeated  :  though  thefe  very 
feldom  carry  the  outward  appearance  of  a  gift,  however  freely 
bellowed ;  being  ufually  exprefled  to  be  made  in  confideration 
of  blood,  or  natural  affedtion,  or  of  five  or  ten  fhillings  nominally 
paid  to  the  grantor ;  and,  in  cafe  of  leafes,  always  referving  a 
rent,  though  it  be  but  a  peppercorn  :  any  of  which  confiderations 
will,  in  the  eye  of  the  law,  convert  the  gift,  if  executed,  into 
a  grant  j  if  not  executed,  into  a  contradt. 
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Grants  or  gifts,  of  chattels  perfonal ,  are  the  ad  of  tranf- 
ferring  the  right  and  the  pofleflion  of  them ;  whereby  one  man 
renounces,  and  another  man  immediaetly  acquires,  all  title  and 
intereft  therein  :  which  may  be  done  either  in  writing,  or  by 
word  of  mouth  a  attefted  by  fufficient  evidence,  of  which  the 
delivery  of  pofleflion  is  the  Arongeft  and  mod  eflential.  But  this 
conveyance,  when  merely  voluntary,  is  fomewhat  fufpicious  :  and 
is  ufually  conflrued  to  be  fraudulent,  if  creditors  or  others  become 
fufferers  thereby.  And,  particularly,  by  Aatute  3  Hen.  VII.  c.  4. 
all  deeds  of  gift  of  goods,  made  in  truA  to  the  ufe  of  the  donor, 
fliall  be  void ;  becaufe  otherwile  perfons  might  be  tempted  to 
commit  treafon  or  felony,  without  danger  of  forfeiture  ;  and  the 
creditors  of  the  donor  might  alfo  be  defrauded  of  their  rights. 
And  by  datute  13'Eliz.  c.  5.,  every  grant  or  gift  of  chattels,  as 
well  as  lands,  with  intent  to  defraud  creditors  or  others  b,  fhall 
be  void  as  againd  fuch  perfons  to  whom  fuch  fraud  would  be  pre¬ 
judicial  ;  but,  as  againd  the  grantor  himfelf,  (hall  dand  good  and 
effectual :  and  all  perfons  partakers  in,  or  privy  to,  fuch  fraudu¬ 
lent  grants,  fhall  forfeit  the  whole  value  of  the  goods,  one  moiety 
to  the  king,  and  another  moiety  to  the  party  grieved ;  and  alfo  on 
convi&ion  fhall  fuffer  imprifonment  for  half  a  year. 

A  true  and  proper  gift  or  grant  is  always  accompanied  with 
delivery  of  pofleflion,  and  takes  ededl  immediately ;  as  if  A  gives 
to  B  100  /,  or  a  flock  of  fheep,  and  puts  him  in  pofleflion  of  them 
direftly,  it  is  then  a  gift  executed  in  the  donee ;  and  it  is  not  in 
the  donor’s  power  to  retra&it;  though  he  did  it  without  any 
confideration  or  recompenfe0:  unlefs  it  be  prejudicial  to  credi¬ 
tors  ;  or  the  donor  were  under  any  legal  incapacity,  as  infancy, 
coverture,  durefs,  or  the  like ;  or  if  he  were  drawn  in,  circum¬ 
vented,  or  impofed  upon,  by  falfe  pretences,  ebriety,  or  furprize. 
But  if  the  gift  does  not  take  eflecfl,  by  delivery  of  immediate 
pofleflion,  it  is  then  not  properly  a  gift,  but  a  contract :  and  this 
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a  man  cannot  be  compelled  to  perform,  but  upon  good  and  fuf- 
ficient  confideration  ;  as  we  fhall  fee  under  our  next  divifion. 

IX.  A  contract,  which  ufually  conveys  an  intereff  merely 
in  aCtion,  is  thus  defined :  “  an  agreement,  upon  fufficient  con- 
“  fideration,  to  do  or  not  to  do  a  particular  thing.”  From  which 
definition  there  arife  three  points  to  be  contemplated  in  all  con¬ 
tracts ;  i.  The  agreement :  2.  Th z  confideration :  and  3.  The 
thing  to  be  done  or  omitted,  or  the  different  fpecies  of  contracts. 

First  then  it  is  an  agreeme?it ,  a  mutual  bargain  or  conven¬ 
tion  ;  and  therefore  there  muft  at  leafl  be  two  contracting  par¬ 
ties,  of  fufficient  ability  to  make  a  contract :  as  where  A  con¬ 
tracts  with  B  to  pay  him  an  100  /.  and  thereby  transfers  a  property 
in  fuch  fum  to  B.  Which  property  is  however  not  in  pofTeffion, 
but  in  aCtion  merely,  and  recoverable  by  fuit  at  law  ;  wherefore 
it  could  not  be  transferred  to  another  perfon  by  the  ftriCt  rules  of 
the  antient  common  law  :  for  no  chofe  in  aCtion  could  be  aligned 
or  granted  overd,  becaufe  it  was  thought  to  be  a  great  encour¬ 
agement  to  litigioufnefs,  if  a  man  were  allowed  to  make  over  to 
a  ftranger  his  right  of  going  to  law.  But  this  nicety  is  now  dis¬ 
regarded  :  though,  in  compliance  with  the  antient  principle,  the 
form  of  aligning  a  chofe  in  aCtion  is  in  the  nature  of  a  declara¬ 
tion  of  truff,  and  an  agreement  to  permit  the  affignee  to  make 
ufe  of  the  name  of  the  affignor,  in  order  to  recover  the  pofTeffion. 
And  therefore,  when  in  common  acceptation  a  debt  or  bond  is 
faid  to  be  affigned  over,  it  muff  ffill  be  fued  in  the  original  cre¬ 
ditor’s  name  ;  the  perfon,  to  whom  it  is  transferred,  being  rather 
an  attorney  than  an  affignee.  But  the  king  is  an  exception  to  this 
general  rule;  for  he  might  always  either  grant  or  receive  a  chofe 
in  aCtion  by  alignment6:  and  our  courts  of  equity,  confidering 
that  in  a  commercial  country  almoff  alFperfonal  property  muff 
neceffiarily  lie  in  contraCf,  will  protect  the  alignment  of  a  chofe • 
in  aCtion,  as  much  as  the  law  will  that  of  a  chofe  in  pofTeffion 

*  Co.  Litt.  214,  1  (if  4. 
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This  contra#  or  agreement  may  be  either  exprefs  or  implied. 
Exprefs  contracts  are  where  the  terms  of  the  agreement  are  openly 
uttered  and  avowed  at  the  time  of  the  making,  as  to  deliver  an 
ox,  or  ten  load  of  timber,  or  to  pay  a  ftated  price  for  certain 
goods.  Implied  are  fuch  as  reafon  and  juftice  di#ate,  and  which 
therefore  the  law  prefumes  that  every  man  undertakes  to  perform. 
As,  if  I  employ  a  perfon  to  do  any  bufinefs  for  me,  or  perform 
any  work ;  the  law  implies  that  I  undertook,  or  contraded,  to 
pay  him  as  much  as  his  labour  deferves.  If  I  take  up  wares 
from  a  tradefman,  without  any  agreement  of  price,  the  law  con¬ 
cludes  that  I  contra#ed  to  pay  their  real  value.  And  there  is 
alfo  one  fpecies  of  implied  contracts,  which  runs  through  and  is 
annexed  to  all  other  contracts,  conditions,  and  covenants ;  viz. 
that  if  I  fail  in  my  part  of  the  agreement,  I  fhall  pay  the  other 
party  fuch  damages  as  he  has  fuftained  by  fuch  my  negle#  or  re- 
fufal.  In  fhort,  almoft  all  the  rights  of  perfonal  property  (when  not 
in  a#ual  poffeffion)  do  in  great  meafure  depend  upon  contracts  of 
one  kind  or  other,  or  at  leaft  might  be  reduced  under  fomeof  them  ; 
which  indeed  is  the  method  taken  by  the  civil  law  it  having 
referred  the  greateft  part  of  the  duties  and  rights,  which  it  treats 
of,  to  the  head  of  obligations  ex  contrattu  and  quaji  ex  contraBu s. 

A  contract  may  alfo  be  either  executed ,  as  if  A  agrees  to 
change  horfes  with  B,  and  they  do  it  immediately  ;  in  which 
cafe  the  poffeffion  and  the  right  are  transferred  together ;  or  it 
may  be  executo?y,  as  if  they  agree  to  change  next  week ;  here 
the  right  only  vefts,  and  their  reciprocal  property  in  each  other’s 
horfe  is  not  in  poffeffion  but  in  a#ion ;  for  a  contra#  executed 
(which  differs  nothing  from  a  grant)  conveys  a  chofe  in  pojfejjion 
a  contra#  executory  conveys  only  a  chofe  in  aft  ion. 

Having  thus  fhewn  the  general  nature  of  a  contra#,  we 
ar tyfecofidly^  to  proceed  to  the  conf  deration  upon  which  it  is  found¬ 
ed  or  the  reafon  which  moves  the  party  contra#ing  to  enter  into 
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the  contrad.  “  It  is  an  agreement,  upon  fiifficient  co?iJi deration” 
The  civilians  hold,  that  in  all  contracts,  either  exprefs  or  implied, 
there  mufl  be  fomething  given  in  exchange,  fomething  that  is 
mutual  or  reciprocal  h.  This  thing,  which  is  the  price  or  motive 
of  the  contrad,  we  call  the  confideration  :  and  it  mud:  be  a  thing 
lawful  in  itfelf,  or  elfe  the  contrad  is  void.  A  good  confidera¬ 
tion,  we  have  before  feen  l,  is  that  of  blood  or  natural  affedion 
between  near  relations  ;  the  latisfadion  accruing  from  which  the 
law  efleems  an  equivalent  for  whatever  benefit  may  move  from 
one  relation  to  another  K  This  confideration  may  fometimes 
however  be  fet  afide,  and  the  contrad  become  void,  when  it 
tends  in  it’s  confequences  to  defraud  creditors  or  other  third  per- 
fons  of  their  juft  rights.  But  a  contrad  for  any  valuable  confide¬ 
ration,  as  for  marriage,  for  money,  for  work  done,  or  for  other 
reciprocal  contrads,  can  never  be  impeached  at  law  ;  and,  if  it  be 
of  a  fufiicient  adequate  value,  is  never  fet  afide  in  equity  :  for  the 
perfon  contraded  with  has  then  given  an  equivalent  in  recompenfe, 
and  is  therefore  as  much  an  owner,  or  a  creditor,  as  any  other 
perfon. 

These  valuable  confiderations  are  divided  by  the  civilians  k 
into  four  fpecies.  i.  Do ,  ut  des :  as  when  I  give  money  or 
goods,  on  a  contrad  that  I  fhall  be  repaid  money  or  goods  for 
them  again.  Of  this  kind  are  all  loans  of  money  upon  bond,  or 
promife  of  repayment;  and  all  fales  of  goods,  in  which  there  is 
either  an  exprefs  contrad  to  pay  fo  much  for  them,  or  elfe  the 
law  implies  a  contrad  to  pay  fo  much  as  they  are  worth.  2.  The 
fecond  fpecies  i s,  facio,  ut  facias  :  as  when  I  agree  with  a  man 
to  do  his  work  for  him,  if  he  will  do  mine  for  me  ;  or  if  two 
perfons  agree  to  marry  together ;  or  to  do  any  other  pofitive  ads 
on  both  fides.  Or,  it  may  be  to  forbear  on  one  fide  in  confide¬ 
ration  of  fomething  done  on  the  other ;  as,  that  in  confideration 
A,  the  tenant,  will  repair  his  houfe,  B,  the  landlord,  will  not  fue 
him  for  wafle.  Or,  it  may  be  for  mutual  forbearance  on  both 

h  In  omnibus  ccntra£Ubusy  Jive  Jictninatis  1  pag.  297. 

Jive  innominatisy  permutatio  continetur .  Gr«V  j  3  Rep.  83. 
vin.  /.  2.  §.  12.  k  Ff  19.  5.  5. 
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Tides ;  as,  that  in  confideration  that  A  will  not  tnde  to  Lifbon, 

B  will  not  trade  to  Marfeilles ;  To  as  to  avoid  inteiTering  with 
each  other.  3.  The  third  Tpecies  oT  conTiderations  is ,  f ado,  ut 
des :  when  a  man  agrees  to  perTorm  any  thing  Tor  a  price,  either 
Tpecifically  mentioned,  or  left  to  the  determination  oT  the  law  to 
Tet  a  value  on  it.  And  when  a  Tervant  hires  himTelT  to  his  mailer. 
Tor  certain  wages  or  an  agreed  Turn  oT  money  :  here  the  Tervant 
contracts  to  do  his  mailers  Tervice,  in  order  to  earn  that  Tpecific 
Turn.  OtherwiTe,  iThe  be  hired  generally  ;  Tor  then  he  is  under 
an  implied  contrad  to  perTorm  this  Tervice  Tor  what  it  fhall  be 
reaTonably  worth.  4.  The  Tourth  Tpecies  is,  do,  ut  facias  :  which 
is  the  dired  counterpart  oT  the  other.  As  when  I  agree  with  a 
Tervant  to  give  him  Tuch  wages  upon  his  performing  Tuch  work  : 
which,  we  Tee,  is  nothing  elTe  but  the  lafl  Tpecies  inverted  ;  Tor 
fervus  facit,  ut  herus  det,  and  herus  dat ,  at  fervus  faciat . 

A  consideration  oT  Tome  Tort  or  other  is  To  abTolutely  ne- 
cefTary  to  the  forming  oT  a  contrad,  that  a  7iudum  paBum  or  a- 
greement  to  do  or  pay  any  thing  on  one  Tide,  without  any  com- 
penTation  on  the  other,  is  totally  void  in  law  ;  and  a  man  cannot 
be  compelled  to  perform  it  \  As  iT  one  man  promiTes  to  give 
another  100/.  here  there  is  nothing  contracted  Tor  or  given  on 
the  one  Tide,  and  therefore  there  is  nothing  binding  on  the  other. 
And,  however  a  man  may  or  may  not  be  bound  to  perform  it, 
in  honor  or  conicience,  which  the  municipal  laws  do  not  take 
upon  them  to  decide ;  certainly  thoTe  municipal  laws  will  not 
compel  the  execution  oT  what  he  had  no  viTible  inducement  to 
engage  for  :  and  therefore  our  law  has  adopted  m  the  maxim  oT 
the  civil  law  n,  that  ex  nudo  paBo  non  oritur  aBio,  But  any  degree 
oT  reciprocity  will  prevent  the  pad  Trom  being  nude  :  nay,  even 
iT  the  thing  be  founded  on  a  prior  moral  obligation,  (as  a  promiTe 
to  pay  a  juft  debt,  though  barred  by  the  flatute  oT  limitations) 
it  is  no  longer  nudum  paBum,  And  as  this  rule  was  principally 
effablilhed,  to  avoid  the  inconvenience  that  would  ariTe  Trom  Tet- 
ting  up  mere  verbal  promiTes,  for  which  no  good  reaTon  could 

1  Dr  &  St.  d.  2.  c.  24.  n  Cod.  2.  3.  10.  &  5.  14.  1. 
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be  affigned  °,  it  therefore  does  not  hold  in  fome  cafes,  where 
fuch  promife  is  authentically  proved  by  written  documents.  For 
if  a  man  enters  into  a  voluntary  bond,  or  gives  a  promiiTory  note, 
he  fhall  not  be  allowed  to  aver  the  want  of  a  confideration  in  or¬ 
der  to  evade  the  payment :  for  every  bond  from  the  folemnity  of 
the  inftrumentp,  and  every  note  from  the  fubfcription  of  the 
drawer  q,  carries  with  it  an  internal  evidence  of  a  good  confide¬ 
ration.  Courts  of  juftice  will  therefore  fupport  them  both,  as 
againft  the  contractor  himfelf;  but  not  to  the  prejudice  of  credi¬ 
tors,  or  Grangers  to  the  contract. 

W  e  are  next  to  confider,  thirdly ,  the  thing  agreed  to  be  done 
or  omitted.  €t  A  contract  is  an  agreement,  upon  fufficient  confi- 
4 4  deration,  to  do  or  not  to  do  a  particular  thing." .  The  moft  ufual 
contracts,  whereby  the  right  of  chattels  perfonal  may  be  acquired 
in  the  laws  of  England,  are,  i.  That  of fale  or  exchange .  2.  That 
of  bailment .  3.  That  of  hiring  and  borrowing .  4.  That  of  debt. 

1 .  Sale  or  exchange  is  a  tranfmutation  of  property  from  one 
man  to  another,  in  confideration  of  fome  recompenfe  in  value  : 
for  there  is  no  fale  without  a  recompenfe  ;  there  mult  be  quid 
pro  quo r.  If  it  be  a  commutation  of  goods  for  goods,  it  is  more 
properly  an  exchange ;  but,  if  it  be  a  transferring  of  goods  for 
money,  it  is  called  a  fale:  which  is  a  method  of  exchange  in¬ 
troduced  for  the  convenience  of  mankind,  by  eftablilhing  an  uni- 
verfal  medium,  which  may  be  exchanged  for  all  forts  of  other 
property  ;  whereas  if  goods  were  only  to  be  exchanged  for  goods, 
by  way  of  barter,  it  would  be  difficult  to  adjuft  the  refpeCtive 
values,  and  the  carriage  would  be  intolerably  cumberfome.  All 
civilized  nations  adopted  therefore  very  early  the  ufe  of  money  ; 
for  we  find  Abraham  giving  “  four  hundred  fhekels  of  filver,  cur- 
“  rent  money  with  the  merchant,”  for  the  held  of  Machpelah  s ; 
though  the  practice  of  exchanges  flill  fubfifts  among  feveral  of  the 
lavage  nations.  But  with  regard  to  the  law  of  fales  and  exchanges. 


0  Plowd.  308,  309. 
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there  is  no  difference.  I  fhall  therefore  treat  of  them  both  under 
the  denomination  of  fales  only;  and  fhall  confider  their  force 
and  effect,  in  the  firft  place  where  the  vendor  hath  in  himfelf, 
and  fecondly  where  he  hath  not,  the  property  of  the  thing  fold. 

Where  the  vendor  hath  in  himfelf  the  property  of  the  goods 
fold,  he  hath  the  liberty  of  difpofmg  of  them  to  whomever  he 
pleafes,  at  any  time,  and  in  any  manner  :  unlefs  judgment  has 
been  obtained  againfl  him  for  a  debt  or  damages,  and  the  writ  of 
execution  is  actually  delivered  to  the  fheriff.  For  then,  by  the 
flatufe  of  frauds  f,  the  fale  fhall  be  looked  upon  as  fraudulent 
and  the  property  of  the  goods  fhall  be  bound  to  anfwer  the  debt, 
from  the  time  of  delivering  the  writ.  Formerly  it  was  bound 
from  the  tejie ,  or  iffuing,  of  the  writ c,  and  any  fubfequent  fale 
was  fraudulent ;  but  the  law  was  thus  altered  in  favour  of  pur - 
chafors ,  though  it  ftill  remains  the  fame  between  the  parties : 
and  therefore,  if  a  defendant  dies  after  the  awarding  and  before 
the  delivery  of  the  writ,  his  goods  are  bound  by  it  in  the  hands 
of  his  executors  v. 

I  f  a  man  agrees  with  another  for  goods  at  a  certain  price,  he 
may  not  carry  them  away  before  he  hath  paid  for  them  ;  for  it  is 
no  fale  without  payment,  unlefs  the  contrary  be  exprefily  agreed. 
And  therefore,  if  the  vendor  fays,  the  price  of  a  beaft  is  four 
pounds,  and  the  vendee  fays  he  will  give  four  pounds,  the  bar¬ 
gain  is  ftruck  ;  and  they  neither  of  them  are  at  liberty  to  be  off, 
provided  immediate  poffeffion  be  tendered  by  the  other  fide.  But 
if  neither  the  money  be  paid,  nor  the  goods  delivered,  nor  ten¬ 
der  made,  nor  any  fubfequent  agreement  be  entered  into,  it  is 
no  contradt,  and  the  owner  may  difpofe  of  the  goods  as  hepleafesu. 
But  if  any  part  of  the  price  is  paid  down,  if  it  be  but  a  penny, 
or  any  portion  of  the  goods  delivered  by  way  of  earnejl  (which 
the  civil  law  calls  arrha ,  and  interprets  to  be  “  emptionis-'vendi - 
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“  tionis  contradlae  ar gum en turn  w,”  the  property  of  the  goods  is 
abfolutely  bound  by  it :  and  the  vendee  may  recover  the  goods 
by  adtion,  as  well  as  the  vendor  may  the  price  of  them  \  And 
fuch  regard  does  the  law  pay  to  earned:  as  an  evidence  of  a  con¬ 
tract,  that,  by  the  fame  datute  29  Car.  II.  c.  3.  no  contract  for 
the  fale  of  goods,  to  the  value  of  10/.  or  more,  fhall  be  valid 
unlefs  the  buyer  actually  receives  part  of  the  goods  fold,  by  way 
of  earned  on  his  part  or  unlefs  he  gives  part  of  the  price  to  the 
vendor  by  way  of  earned  to  bind  the  bargain,  or  in  part  of  pay¬ 
ment  ;  or  unlefs  fome  note  in  writing  be  made  and  figned  by  the 
party,  or  his  agent,  who  is  to  be  charged  with  the  contradt.  And, 
with  regard  to  goods  under  the  value  of  10  /,  no  con  trad!  or  a- 
greement  for  the  fale  of  them  diall  be  valid,  unlefs  the  goods  are 
to  be  delivered  within  one  year,  or  unlefs  the  contradl  be  made 
in  writing,  and  figned  by  the  party  who  is  to  be  charged  there¬ 
with.  Antiently,  among  all  the  northern  nations,  fhaking  of  hands 
was  held  necedary  to  bind  the  bargain ;  a  cudom  which  we  dill 
retain  in  many  verbal  contradts.  A  fale  thus  made  was  called 
handfaky  “  venditio  per  mutnam  manaiim  complexionem'* till  in 
procefs  of  time  the  fame  word  was  ufed  to  fignify  the  price  or 
earned,  which  was  given  immediately  after  the  fhaking  of  hands, 
or  indead  thereof. 

A  s  foon  as  the  bargain  is  druck,  the  property  of  the  goods  is 
transferred  to  the  vendee,  and  that  of  the  price  to  the  vendor ; 
but  the  vendee  cannot  take  the  goods,  until  he  renders  the  price 
agreed  on  z.  But  if  he  tenders  the  money  to  the  vendor,  and  he 
refufes  it,  the  vendee  may  feife  the  goods,  or  have  an  adtion 
againd  the  vendor  for  detaining  them.  And  by  a  regular  fale, 
without  delivery,  the  property  is  fo  abfolutely  veded  in  the  ven¬ 
dee,  that  if  A  fells  a  horfe  to  B  for  10/,  and  B  pays  him  earned, 
or  figns  a  note  in  writing  of  the  bargain ;  and  afterwards,  before 
the  delivery  of  the  horfe  or  money  paid,  the  horfe  dies  in  the 
vendor’s  cudody  ;  dill  he  is  entitled  to  the  money,  becaufe  by 

w  /«/?.  3.  tit .  24.  y  Stiernhook  de  jure  Goth,  I,  2.  c.  5. 
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the  contra#,  the  property  was  in  the  vendee a.  Thus  may  pro¬ 
perty  in  goods  be  transferred  by  fale,  where  the  vendor  hath  fuch 
property  in  himfelf. 

But  property  may  alfo  in  fome  cafes  be  transferred  by  fale, 
though  the  vendor  hath  none  at  all  in  the  goods  :  for  it  is  expe¬ 
dient  that  the  buyer,  by  taking  proper  precautions,  may  at  all 
events  be  fecure  of  his  purchafe ;  otherwife  all  commerce  be¬ 
tween  man  and  man  muft  foon  be  at  an  end.  And  therefore  the 
general  rule  of  law  is b,  that  all  fales  and  contracts  of  any  thing 
vendible,  in  fairs  or  markets  overt,  (that  is,  open)  fhall  not  only 
be  good  between  the  parties,  but  alfo  be  binding  on  all  thofe  that 
have  any  right  or  property  therein.  And  for  this  purpofe,  the 
mirror  informs  usc,  were  tolls  eftabliflied  in  markets,  viz.  to 
teftify  the  making  of  contrails  ;  for  every  private  contra#  was 
difcountenanced  by  law.  Wherefore  our  Saxon  anceftors  prohi¬ 
bited  the  fale  of  any  thing  above  the  value  of  twenty  pence,  un- 
lefs  in  open  market,  and  directed  every  bargain  and  fale  to  be 
contracted  in  the  prefence  of  credible  witneffes d.  Market  overt 
in  the  country  is  only  held  on  the  fpecial  days,  provided  for  par¬ 
ticular  towns  by  charter  or  prefcription ;  but  in  London  every 
day,  except  Sunday,  is  market  day e.  The  market  place,  or  fpot 
of  ground  fet  apart  by  cuftom  for  the  fale  of  particular  goods,  is 
alfo  in  the  country  the  only  market  overt e;  but  in  London  every 
fhop  in  which  goods  are  expofed  publicly  to  fale,  is  market  overt, 
for  fuch  things  only  as  the  owner  profeffes  to  trade  ing.  But  if 
my  goods  are  ftolen  from  me,  and  fold,  out  of  market  overt,  my 
property  is  not  altered,  and  I  may  take  them  wherever  I  iind 
them.  And  it  is  expreflly  provided  by  ftatute  i  Jac.  I.  c.  21.  that 
the  fale  of  any  goods  wrongfully  taken,  to  any  pawnbroker  in 
London  or  within  two  miles  thereof,  fhall  not  alter  the  property. 
For  this,  being  ufually  a  clandeftine  trade,  is  therefore  made  an 
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exception  to  the  general  rule.  And,  even  in  market  overt,  if  the 
goods  be  the  property  of  the  king,  fuch  fale  (though  regular  in 
all  other  refpedts)  will  in  no  cafe  bind  him  ;  though  it  binds  in¬ 
fants,  feme  coverts,  idiots  or  lunatics,  and  men  beyond  fea  or  in 
prifon  :  or  if  the  goods  be  ftolen  from  a  common  perfon,  and 
then  taken  by  the  king’s  officer  from  the  felon,  and  fold  in  open 
market ;  fill,  if  the  owner  has  ufed  due  diligence  in  profecuting 
the  thief  to  convidtion,  he  lofes  not  his  property  in  the  goods11. 
So  likewife,  if  the  buyer  knoweth  the  property  not  to  be  in  the 
feller ;  or  there  be  any  other  fraud  in  the  tranfadtion  ;  if  he 
knoweth  the  feller  to  be  an  infant,  or  feme  covert,  not  ufually 
trading  for  herfelf;  if  the  fale  be  not  originally  and  wholly  made 
in  the  fair  or  market,  or  not  at  the  ufual  hours  ■,  the  owner’s 
property  is  not  bound  thereby1.  If  a  man  buys  his  own  goods  in 
a  fair  or  market,  the  contradt  of  fale  ffiall  not  bind  him  fo  as  that 
he  fhall  render  the  price,  unlefs  the  property  had  been  previoufly 
altered  by  a  former  falek.  And,  notwithflanding  any  number  of 
intervening  fales,  if  the  original  vendor,  who  fold  without  having 
the  property,  comes  again  into  poffeffion  of  the  goods,  the  origi¬ 
nal  owner  may  take  them,  when  found  in  his  hands  who  was 
guilty  of  the  firft  breach  of  juftice1.  By  which  wife  regulations 
the  common  law  has  fecured  the  right  of  the  proprietor  in  per- 
fonal  chattels  from  being  devefted,  fo  far  as  was  confident  with 
that  other  neceffiary  policy,  that  purchafors,  bona  jide>  in  a  fair, 
open,  and  regular  manner,  Ihould  not  be  afterwards  put  to  diffi¬ 
culties  by  reafon  of  the  previous  knavery  of  the  leller. 

But  there  is  one  fpecies  of  perfonal  chattels,  in  which  the 
property  is  not  eafily  altered  by  fale,  without  the  exprefs  confent 
of  the  owner,  and  thofe  are  horfes ;  the  fale  of  which,  even  in 
fairs  or  markets  overt,  is  void  in  many  inftances,  where  that  of 
other  property  is  valid  :  becaufe  a  horfe  is  fo  fleet  an  animal, 
that  the  dealers  of  them  may  flee  far  off  in  a  ffiort  fpace  m,  and 
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be  out  of  the  reach  of  the  moll  induftrious  owner.  All  perfons 
therefore  that  have  occafion  to  deal  in  horfes,  and  are  therefore 
liable  fometimes  to  buy  ftolen  ones,  would  do  well  to  obferve, 
that  whatever  price  they  may  give,  or  how  long  foever  they  may 
keep  pofleftion  before  it  be  claimed,  they  gain  no  property  in  a 
horfe  that  has  been  ftolen,  unlefs  it  be  bought  in  a  fair  or  mar¬ 
ket  overt :  nor  even  then,  unlefs  the  directions  be  purfued  that 
are  laid  down  in  the  ftatutes  2  P.  &M.  c.  7.  and  31  Eliz.  c.  12. 
By  which  it  is  enaCted,  that  every  horfe,  fo  to  be  fold,  fhall  be 
openly  expofed,  in  the  time  of  fuch  fair  or  market,  for  one  whole 
hour  together,  between  ten  in  the  morning  and  funfet,  in  the 
open  and  public  place  ufed  for  fuch  fales,  and  not  in  any  private 
yard  or  ftable  :  that  the  horfe  fhall  be  brought  by  both  the  ven¬ 
dor  and  vendee  to  the  tollgatherer  or  bookkeeper  of  fuch  fair  or 
market :  that  toll  be  paid,  if  any  be  due  ;  and  if  not,  one  penny 
to  the  bookkeeper,  who  fhall  enter  down  the  price,  colour,  and 
marks  of  the  horfe,  with  the  names,  additions,  and  abode  of  the 
vendee  and  the  vendor;  the  latter  either  upon  his  own  knowlege, 
or  the  teftimony  of  fome  credible  witnefs.  And,  even  if  all  thefe 
points  be  fully  complied  with,  yet  fuch  fale  fhall  not  take  away 
the  property  of  the  owner,  if  within  fix  months  after  the  horfe 
is  ftolen  he  puts  in  his  claim  before  the  mayor,  or  fome  juftice, 
of  the  diftridt  in  which  the  horfe  fhall  be  found  ;  and  within 
forty  days  after  that,  proves  fuch  his  property  by  the  oath  of  two 
witneftes  before  fuch  mayor  or  juftice ;  and  alfo  tenders  to  the 
perfon  in  pofteftion  fuch  price  as  he  bona  fide  paid  for  him  in 
market  overt.  But  in  cafe  any  one  of  the  points  before-mentioned 
be  omitted,  or  not  obferved  in  the  fale,  fuch  fale  is  utterly  void; 
and  the  owner  fhall  not  lofe  his  property,  but  at  any  diftance  of 
time  may  feife  or  bring  an  aCtion  for  his  horfe,  wherever  he  hap¬ 
pens  to  find  him.  Wherefore  fir  Edward  Coke  obferves  n,  that, 
both  by  the  common  law  and  thefe  two  ftatutes,  the  property  of 
horfes  is  fo  well  preferved,  that  if  the  owner  be  of  capacity  to 
underftand  them,  and  be  vigilant  and  induftrious  to  purfue  the 
fame,  it  is  almoft  impoffible  that  the  property  of  any  horfe,  either 
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ftolen  or  not  ftolen,  fhould  be  altered  by  any  fale  in  market  overt 
by  him  that  is  malae  Jidei  pojfejfor . 

B  Y  the  civil  law  0  an  implied  warranty  was  annexed  to  every 
fale,  in  refpeft  to  the  title  of  the  vendor  :  and  fo  too,  in  our 
law,  a  purchafor  of  goods  and  chattels  may  have  a  fatisfadlion 
from  the  feller,  if  he  fells  them  as  his  own,  and  the  title  proves 
deficient,  without  any  exprefs  warranty  for  that  purpofe  p.  But, 
with  regard  to  the  goodnefs  of  the  wares  fo  purchafed,  the  ven¬ 
dor  is  not  bound  to  anfwer ;  unlefs  he  exprefTly  warrants  them 
to  be  found  and  goodq,  or  unlefs  he  knew  them  to  be  otherwife 
and  hath  ufed  any  art  to  difguife  themr,  or  unlefs  they  turn  out 
to  be  different  from  what  he  reprefented  to  the  buyer. 


2.  Bailment,  from  the  French  bailler ,  to  deliver,  is  a  de¬ 
livery  of  goods  in  truft,  upon  a  contract  expreffed  or  implied, 
that  the  truft  fhall  be  faithfully  executed  on  the  part  of  the 
bailee.  As  if  cloth  be  delivered,  or  (in  our  legal  dialed!)  bailed, 
to  a  taylor  to  make  a  fuit  of  cloaths,  he  has  it  upon  an  implied 
contract  to  render  it  again  when  made,  and  that  in  a  workmanly 
manner  \  If  money  or  goods  be  delivered  to  a  common  carrier, 
to  convey  from  Oxford  to  London,  he  is  under  a  contract  in  law 
to  pay,  or  carry,  them  to  the  perfon  appointed1.  If  a  horfe,  or 
other  goods,  be  delivered  to  an  inn-keeper  or  his  fervants,  he  is 
bound  to  keep  them  fafely,  and  reftore  them  when  his  gueft 
leaves  the  houfe\  If  a  man  takes  in  a  horfe,  or  other  cattle, 
to  graze  and  departure  in  his  grounds,  which  the  law  calls  agijl~ 
me?2ty  he  takes  them  upon  an  implied  contract  to  return  them 
fafe  to  the  owner  w.  If  a  pawnbroker  receives  plate  or  jewels  as 
a  pledge,  or  fecurity,  for  the  repayment  of  money  lent  thereon 
at  a  day  certain,  he  has  them  upon  an  exprefs  contract  or  con¬ 
dition  to  reftore  them,  if  the  pledgor  performs  his  part  by  re¬ 
deeming  them  in  due  time  x :  for  the  due  execution  of  which 


°  Ff.  21.2.  I. 

p  Cro.  Jac.  474.  1  Roll.  Abr.  90, 

F.  N.  B.  94. 

1  2  Roll,  Rep.  5. 

*  1  Vefht;  268. 


1  12  Mod.  482. 
u  Cro.  Eliz.  622. 
w  Cro.  Car.  271. 

*  Cro.  Jac.  245.  Yelv.  178. 

contract 


Ch.  30.  «/  Things.  45  j 

contrad  many  ufeful  regulations  are  made  by  flatute  30  Geo.  II. 
c.  24.  And  fo  if  a  landlord  diflreins  goods  for  rent,  or  a  pari  ill 
officer  for  taxes,  thefe  for  a  time  are  only  a  pledge  in  the  hands 
of  the  diflreinors,  and  they  are  bound  by  an  implied  contrad  in 
law  to  reflore  them  on  payment  of  the  debt,  duty,  and  expenfes, 
before  the  time  of  fale ;  or,  when  fold,  to  render  back  the  overplus. 
If  a  friend  delivers  any  thing  to  his  friend  to  keep  for  him,  the 
receiver  is  bound  to  reflore  it  on  demand  :  and  it  was  formerly 
held  that  in  the  mean  time  he  was  anfwerable  for  any  damage  or 
lofs  it  might  fuflain,  whether  by  accident  or  otherwifey;  unlefs 
he  expreflly  undertook2  to  keep  it  only  with  the  fame  care  as  his 
own  goods,  and  then  he  fhould  not  be  anfwerable  for  theft  or 
other  accidents.  But  now  the  law  feems  to  be  fettled  upon  a 
much  more  rational  footing  a ;  that  fuch  a  general  bailment  will 
not  charge  the  bailee  with  any  lofs,  unlefs  it  happens  by  grofs 
negled,  which  is  conflrued  to  be  an  evidence  of  fraud  :  but,  if 
the  bailee  undertakes  fpecially  to  keep  the  goods  fafely  and  fe- 
curely,  he  is  bound  to  anfwer  all  perils  and  damages,  that  may 
befal  them  for  want  of  the  fame  caxe  with  which  a  prudent 
man  would  keep  his  own b. 

I N  all  thefe  inflances  there  is  a  fpecial  qualified  property  tranfi* 
ferred  from  the  bailor  to  the  bailee,  together  with  the  pofiefiion. 
It  is  not  an  abfolute  property  in  the  bailee,  becaufe  of  his  con¬ 
tract  for  reflitution  j  and  the  bailor  hath  nothing  left  in  him  but 
the  right  to  a  cbofe  in  adion,  grounded  upon  fuch  con  trad-,  the 
pofiefilon  being  delivered  to  the  bailee.  And,  on  account  of  this 
qualified  property  of  the  bailee,  he  may  (as  well  as  the  bailor) 
maintain  an  adion  againfl  fuch  as  injure  or  take  away  thefe  chat¬ 
tels.  The  taylor,  the  carrier,  the  innkeeper,  the  agifling  farmer, 
the  pawnbroker,  the  diflreinor,  and  the  general  bailee,  may  all 

y  Co.  Litt.  89.  tution,  in  cafe  of  accident  by  fire  or  theft : 
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of  them  vindicate,  in  their  own  right,  this  their  poffefiory  inte- 
reft,  againft  any  ftranger  or  third  perfon  c.  For,  as  fuch  bailee 
is  refponfible  to  the  bailor,  if  the  goods  are  loft  or  damaged  by 
his  wilful  default  or  grofs  negligence,  or  if  he  do  not  deliver  up 
the  chattels  on  lawful  demand,  it  is  therefore  reafonable  that  he 
fhould  have  a  right  to  recover  either  the  fpecific  goods,  or  elfe  a 
fatisfa&ion  in  damages,  againft  all  other  perfons,  who  may  have 
purloined  or  injured  them ;  that  he  may  always  be  ready  to  an- 
fvver  the  call  of  the  bailor. 

3.  Hiring  and  borrowing  are  alfo  contracts  by  which  a 
qualified  property  may  be  transferred  to  the  hirer  or  borrower  : 
in  which  there  is  only  this  difference,  that  hiring  is  always  for 
a  price,  a  ftipend,  or  additional  recompenfe  ;  borrowing  is 
merely  gratuitous.  But  the  law  in  both  cafes  is  the  fame. 
They  are  both  contracts,  whereby  the  poflefiion  and  a  tranfient 
property  is  transferred  for  a  particular  time  or  ufe,  on  condi¬ 
tion  and  agreement  to  reftore  the  goods  fo  hired  or  borrowed, 
as  foon  as  the  time  is  expired  or  ufe  performed ;  together  with 
the  price  or  ftipend  (in  cafe  of  hiring)  either  expreffly  agreed 
on  by  the  parties,  or  left  to  be  implied  by  law  according  to  the 
value  of  the  fervice.  By  this  mutual  contract,  the  hirer  or  bor¬ 
rower  gains  a  temporary  property  in  the  thing  hired,  accompa¬ 
nied  with  an  implied  condition  to  ufe  it  with  moderation  and 
not  abufe  it ;  and  the  owner  or  lender  retains  a  reverfionary  in- 
tereft  in  the  fame,  and  acquires  a  new  property  in  the  price  or 
reward.  Thus  if  a  man  hires  or  borrows  a  horfe  for  a  month, 
he  has  the  poffeftion  and  a  qualified  property  therein  during  that 
period  ;  on  the  expiration  of  which  his  qualified  property  deter¬ 
mines,  and  the  owner  becomes  (in  cafe  of  hiring)  intitled  to 
the  premium  or  price,  for  which  the  horfe  was  hired d. 

There  is  one  fpecies  of  this  price  or  reward,  the  moft  ufual 
of  any,  but  concerning  which  many  good  and  learned  men  have 
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in  former  times  very  much  perplexed  themfelves  and  other  peo¬ 
ple,  by  railing  doubts  about  it’s  legality  in  foro  confcientiae .  That 
is,  when  money  is  lent  on  a  contract  to  receive  not  only  the 
principal  fum  again,  but  alfo  an  increafe  by  way  of  compensation 
for  the  ufe  ;  which  is  generally  called  intereji  by  thofe  who  think 
it  lawful,  and  ufury  by  thofe  who  do  not  fo.  It  may  not  be 
amifs  therefore  to  enter  into  a  fhort  enquiry,  upon  what  foot¬ 
ing  this  matter  of  intereft  or  ufury  does  really  ftand. 

The  enemies  to  intereft  in  general  make  no  diftindtion  be¬ 
tween  that  and  ufury,  holding  any  increafe  of  money  to  be  in- 
defenfibly  ufurious.  And  this  they  ground  as  well  on  the  prohi¬ 
bition  of  it  by  the  law  of  Mofes  among  the  Jews,  as  alfo  upon 
what  is  laid  down  by  Ariftotle  %  that  money  is  naturally  barren, 
and  to  make  it  breed  money  is  prepofterous,  and  a  perverfion  of 
the  end  of  it's  inftitution,  which  was  only  to  ferve  the  pur- 
pofes  of  exchange,  and  not  of  increafe.  Hence  the  fchool  di¬ 
vines  have  branded  the  practice  of  taking  intereft,  as  being  con¬ 
trary  to  the  divine  law  both  natural  and  revealed  ;  and  the  canon 
law  f  has  proferibed  the  taking  any,  the  lead,  increafe  for  the 
loan  of  money  as  a  mortal  fin* 

But,  in  anfwer  to  this,  it  may  be  obferved,  that  the  mofai- 
cal  precept  was  clearly  a  political,  and  not  a  moral  precept.  It 
only  prohibited  the  Jews  from  taking  ufury  from  their  brethren 
the  Jews ;  but  in  exprefs  words  permitted  them  to  take  it  of  a 
Granger  g :  which  proves  that  the  taking  of  moderate  ufury,  or 
a  reward  for  the  ufe,  for  fo  the  word  fignifies,  is  not  malum  in 
Je,  fince  it  was  allowed  where  any  but  an  Ifraelite  was  concerned. 
And  as  to  Arifiotle’s  reafon,  deduced  from  the  natural  barrennefs 
of  money,  the  fame  may  with  equal  force  be  alleged  of  houfes, 
which  never  breed  houfes ;  and  twenty  other  things,  which  no¬ 
body  doubts  it  is  lawful  to  make  profit  of,  by  letting  them  to 

s  “  Unto  a  Granger  thou  mayeft  lend  up- 
“  on  ufury,  but  unto  thy  brother  thou  fhalt 
“not  lend  upon  ufury.”  Deut.  xxiii.  20. 
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hire.  And  though  money  was  originally  ufed  only  for  the  pur- 
pofes  of  exchange,  yet  the  laws  of  any  ftate  may  be  well  j uni¬ 
fied  in  permitting  it  to  be  turned  to  the  purpofes  of  profit,  if  the 
convenience  of  fociety  (the  great  end  for  which  money  was  in¬ 
vented)  fhall  require  it.  And  that  the  allowance  of  moderate  in¬ 
tereft  tends  greatly  to  the  benefit  of  the  public,  efpecially  in  a 
trading  country,  will  appear  from  that  generally  acknowleged 
principle,  that  commerce  cannot  fubfift  without  mutual  and  ex- 
tenfive  credit.  Unlefs  money  therefore  can  be  borrowed,  trade 
cannot  be  carried  on  :  and  if  no  premium  were  allowed  for  the 
hire  of  money,  few  perfons  would  care  to  lend  it ;  or  at  leaf!  the 
eafe  of  borrowing  at  a  fhort  warning  (which  is  the  life  of  com¬ 
merce)  would  be  entirely  at  an  end.  Thus,  in  the  dark  ages  of 
monkifh  fuperftition  and  civil  tyranny,  when  intereft  was  laid  un¬ 
der  a  total  interdid,  commerce  was  alfo  at  it’s  lowed:  ebb,  and 
fell  entirely  into  the  hands  of  the  Jews  and  Lombards :  but  when 
men’s  minds  began  to  be  more  enlarged,  when  true  religion  and 
real  liberty  revived,  commerce  grew  again  into  credit ;  and  again 
introduced  with  itfelf  it’s  infeparable  companion,  the  dodrine  of 
loans  upon  intereft. 

And,  really,  confidered  abftradedly  from  this  it’s  ufe,  fince 
all  other  conveniences  of  life  may  either  be  bought  or  hired,  but 
money  can  only  be  hired,  there  feems  no  greater  impropriety  in 
taking  a  recompenfe  or  price  for  the  hire  of  this,  than  of  any 
other  convenience.  If  I  borrow  100  /.  to  employ  in  a  beneficial 
trade,  it  is  but  equitable  that  the  lender  fhould  have  a  proportion 
of  my  gains.  To  demand  an  exorbitant  price  is  equally  con¬ 
trary  to  confcience,  for  the  loan  of  a  horfe,  or  the  loan  of  a  fum 
of  money  :  but  a  reafonable  equivalent  for  the  temporary  incon¬ 
venience  the  owner  may  feel  by  the  want  of  it,  and  for  the  hazard 
of  his  lofing  it  entirely,  is  not  more  immoral  in  one  cafe  than  it 
is  in  the  other.  And  indeed  the  abfolute  prohibition  of  lending 
upon  any, even  moderate  intereft, introduces  the  very  inconvenience 
which  it  feems  meant  to  remedy.  The  neceftity  of  individuals 
will  make  borrowing  unavoidable.  Without  fome  profit  allowed 
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by  law  there  will  be  but  few  lenders :  and  thofe  principally  bad 
men,  who  will  break  through  the  law,  and  take  a  profit ;  and 
then  will  endeavour  to  indemnify  themfelves  from  the  danger  of 
the  penalty,  by  making  that  profit  exorbitant.  Thus,  while  all 
degrees  of  profit  were  difcountenanced,  we  find  more  complaints 
of  ufury,  and  more  flagrant  inftances  of  oppreflion,  than  in  mo¬ 
dern  times,  when  money  may  be  eafily  had  at  a  low  intereft.  A 
capital  diftindtion  muft  therefore  be  made  between  a  moderate 
and  exorbitant  profit ;  to  the  former  of  which  we  ufually  give 
the  name  of  intereft,  to  the  latter  the  truly  odious  appellation  of 
ufury  :  the  former  is  neceflary  in  every  civil  ftate,  if  it  were  but  to 
exclude  the  latter,  which  ought  never  to  be  tolerated  in  any  well- 
regulated  fociety.  For,  as  the  whole  of  this  matter  is  well  fum* 
med  up  by  Grotius  h,  t€  if  the  compenfation  allowed  by  law  does 
not  exceed  the  proportion  of  the  hazard  run,  or  the  want  felt, 
“  by  the  loan,  it’s  allowance  is  neither  repugnant  to  the  revealed 
“  nor  the  natural  law  :  but  if  it  exceeds  thofe  bounds,  it  is  then 
“  oppreflive  ufury  ;  and  though  the  municipal  laws  may  give  it 
impunity,  they  never  can  make  it  juft.” 

W  e  fee,  that  the  exorbitance  or  moderation  of  iritereft,  for 
money  lent,  depends  upon  two  circumftances ;  the  inconvenience 
ofpartingwithit  for  the  prefent,  and  the  hazard  of lofmg  it  entirely. 
The  inconvenience  to  individual  lenders  can  never  be  eftimated 
by  laws;  the  rate  therefore  of  general  intereft  muft  depend 
upon  the  ufual  or  general  inconvenience.  This  refults  entirely 
from  the  quantity  of  fpecie  or  current  money  in  the  kingdom  : 
for,  the  more  fpecie  there  is  circulating  in  any  nation,  the  greater 
luperfluity  there  will-  be,  beyond  what  is  neceflary  to  carry  ori  the 
bufinefs  of  exchange  and  the  common  concerns  of  life.  In  every 
nation  or  public  community  there  is  a  certain  quantity  of  money 
thus  neceflary  ;  which  a  perfon  well  /killed  in  political  arithmetic 
might  perhaps  calculate  as  exa&Iy,  as  a  private  banker  can  the 
demand  for  running  cafti  in  his  own  fhop  :  all  above  this  necef- 
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lary  quantity  may  be  fpared,  or  lent,  without  much  inconvenience 
to  the  refpedive  lenders  ;  and  the  greater  this  national  fuperfluity 
is,  the  more  numerous  will  be  the  lenders,  and  the  lower  ought 
the  rate  of  the  national  intereft  to  be  :  but  where  there  is  not 
enough,  or  barely  enough,  circulating  cafh,  to  anfwer  the  ordi¬ 
nary  ufes  of  the  public,  intereft  will  be  proportionably  high; 
for  lenders  will  be  but  few,  as  few  can  lubmit  to  the  inconve¬ 
nience  of  lending. 

So  alfo  the  hazard  of  an  entire  lofs  has  it’s  weight  in  the  re¬ 
gulation  of  intereft :  hence,  the  better  the  fecurity,  the  lower 
will  the  intereft  be  ;  the  rate  of  intereft  being  generally  in  a  com¬ 
pound  ratio ,  formed  out  of  the  inconvenience,  and  the  hazard. 
And  as,  if  there  were  no  inconvenience,  there  fhould  be  no  in¬ 
tereft,  but  what  is  equivalent  to  the  hazard ;  fo,  if  there  were 
no  hazard,  there  ought  to  be  no  intereft,  fave  only  what  arifes 
from  the  mere  inconvenience  of  lending.  Thus,  if  the  quantity 
of  fpecie  in  a  nation  be  fuch,  that  the  general  inconvenience  of 
lending  for  a  year  is  computed  to  amount  to  three  per  cent :  a 
man  that  has  money  by  him  will  perhaps  lend  it  upon  good  per- 
fonal  fecurity  at  Jive  per  cent ,  allowing  two  for  the  hazard  run; 
he  will  lend  it  upon  landed  fecurity,  or  mortgage,  at  four  per 
cent ,  the  hazard  being  proportionably  lefs ;  but  he  will  lend  it 
to  the  ftate,  on  the  maintenance  of  which  all  his  property  de¬ 
pends,  at  three  per  cent,  the  hazard  being  none  at  all. 

But  fometimes  the  hazard  may  be  greater,  than  the  rate  of 
intereft  allowed  by  law  will  compenfate.  And  this  gives  rife  to 
the  practice,  1.  Of  bottomry,  or  refpojzdentia.  2.  Of  policies 
of  infurance. 

And  firft,  bottomry  (which  originally  arofe  from  permitting 
the  mafter  of  a  fhip,  in  a  foreign  country,  to  hypothecate  the 
fhip  in  order  to  raife  money  to  refit)  is  in  the  nature  of  a  mort¬ 
gage  of  a  fhip ;  when  the  owner  takes  up  money  to  enable  him 
to  carry  on  his  voyage,  and  pledges  the  keel  or  bottom  of  the  fhip 

(pars 
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(pars  pro  toto)  as  a  fecurity  for  the  repayment.  In  which  cafe 
it  is  underftood,  that,  if  the  fhip  be  loft,  the  lender  lofes  alfo 
his  whole  money ;  but,  if  it  returns  in  fafety,  then  he  fhall  re¬ 
ceive  back  his  principal,  and  alfo  the  premium  or  intereft  agreed 
upon,  however  it  may  exceed  the  legal  rate  of  intereft.  And 
this  is  allowed  to  be  a  valid  contract  in  all  trading  nations,  for 
the  benefit  of  commerce,  and  by  reafon  of  the  extraordinary 
hazard  run  by  the  lender  \  And  in  this  cafe  the  fhip  and  tackle, 
if  brought  home,  are  anfwerable  (as  well  as  the  perfon  of  the 
borrower)  for  the  money  lent.  But  if  the  loan  is  not  upon  the 
vefifel,  but  upon  the  goods  and  merchandize,  which  muft  necef- 
farily  be  fold  or  exchanged  in  the  courfe  of  the  voyage,  then 
only  the  borrower,  perfonally,  is  bound  to  anfwer  the  contract ; 
who  therefore  in  this  cafe  is  faid  to  take  up  money  at  refpo?ide?i- 
tia.  Thefe  terms  are  alfo  applied  to  contra&s  for  the  repayment 
of  money  borrowed,  not  on  the  fhip  and  goods  only,  but  on  the 
mere  hazard  of  the  voyage  itfelf ;  when  a  man  lends  a  merchant 
1000  /.  to  be  employed  in  a  beneficial  trade,  with  condition  to  be 
repaid  with  extraordinary  intereft,  in  cafe  fuch  a  voyage  be  fafely 
performed  k  :  which  kind  of  agreement  is  fometimes  called  foe - 
nus  ?iauticuj?7,  and  fometimes  ufura  ynaritima  l.  But,  as  this  gave 
an  opening  for  ufurious  and  gaming  contracts,  efpecially  upon 
long  voyages,  it  was  enadted  by  the  ftatute  19  Geo.  II.  c.  37. 
that  all  monies  lent  on  bottomry  or  at  refp07identia ,  on  veflels 
bound  to  or  from  the  Eaft  Indies,  fhall  be  expreflly  lent  only 
upon  the  fhip  or  upon  the  merchandize  ;  that  the  lender  fhall 
have  the  benefit  of  falvage  ;  and  that,  if  the  borrower  has  not 
on  board  effects  to  the  value  of  the  fum  borrowed,  he  fhall  be 
refponfible  to  the  lender  for  fo  much  of  the  principal  as  hath 
not  been  laid  out,  with  legal  intereft:  and  all  other  charges, 
though  the  fhip  and  merchandize  be  totally  loft. 

*  Moll,  de  jur.  mar.  361.  Malyne  lex  mer-  k  1  Sid.  27. 

cat .  b.  1.  c.  31.  Cro.  Jac.  208.  Bynkerfti.  1  Mollo y  ibid.  Malyne  ibid, 

quaeji.jur.  privat.  /.  3,  c.  16. 
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Secondly,  a  policy  of  insurance  is  a  contract  between  A 
and  B,  that,  upon  A’s  paying  a  premium  equivalent  to  the  hazard 
run,  B  will  indemnify  or  infure  him  againft  a  particular  event. 
This  is  founded  upon  one  of  the  fame  principles  as  the  doctrine 
of  intereft  upon  loans,  that  of  hazard ;  but  not  that  of  incon¬ 
venience.  For  if  I  infure  a  fhip  to  the  Levant,  and  back  again,  at 
five  per  cent ;  here  I  calculate  the  chance  that  fhe  performs  her 
voyage  to  be  twenty  to  one  againft  her  being  loft  :  and,  if  fire 
be  loft,  I  lofe  100/.  and  get  5  /.  Now  this  is  much  the  fame  as 
if  I  lend  the  merchant,  whofe  whole  fortunes  are  embarked  in 
this  veftel,  ioo /.  at  the  rate  of  eight  per  cent .  For  by  a  loan*  I 
fhould  be  immediately  out  of  my  money,  the  inconvenience  of 
which  we  have  computed  equal  to  three  per  cent :  if  therefore  I 
had  aftuajly  lent  him  100/,  I  mull  have  added  3  /.  on  the  fcore 
of  inconvenience,  to  the  5  L  allowed  for  the  hazard  ;  which  to¬ 
gether  would  have  made  8  /.  But  as,  upon  an  infurance,  I  am 
never  out  of  my  money  till  the  lofs  actually  happens,  nothing  is 
therein  allowed  upon  the  principle  of  inconvenience,  but  all  upon 
the  principle  of  hazard.  Thus  too,  in  a  loan,  if  the  chance  of 
repayment  depends  upon  the  borrower’s  life,  it  is  frequent  (be- 
fides  the  ufual  rate  of  intereft)  for  the  borrower  to  have  his  life 
infured  till  the  time  of  repayment ;  for  which  he  is  loaded  with 
an  additional  premium,  fuited  to  his  age  and  conftitution.  Thus, 
if  Sempronius  has  only  an  annuity  for  his  life,  and  would  bor¬ 
row  100/.  of  Titius  for  a  year;  the  inconvenience  and  general 
hazard  of  this  loan,  we  have  feen,  are  equivalent  to  5  /.  which  is 
therefore  the.  legal  intereft  :  but  there  is  alfo  a  fpecial  hazard  in 
this  cafe  ;  for,  if  Sempronius  dies  within  the  year,  Titius  muft 
lofe  the  whole  of  his  1 00  /.  Suppofe  this  chance  to  be  as  one  to 
ten:  it  will  follow  that  the  extraordinary  hazard  is  worth  10/. 
more  ;  and  therefore  that  the  reafonable  rate  of  intereft  in  this 
cafe  would  be  fifteen  per  cent \  But  this  the  law,  to  avoid  abufes, 
will  not  permit  to  be  taken  :  Sempronius  therefore  gives  Titius 
the  lender  only  5/,  the  legal  intereft;  but  applies  to  Gaius  an 
infurer,  and  gives  him  the  other  10  /.  to  indemnify  Titius  againft 

the 
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the  extraordinary  hazard.  And  in  this  manner  may  any  extraor¬ 
dinary  or  particular  hazard  be  provided  againft,  which  the  efta- 
blifhed  rate  of  intereft  will  not  reach  ;  that  being  calculated  by 
the  ftate  to  anfwer  only  the  ordinary  and  general  hazard,  toge¬ 
ther  with  the  lender’s  inconvenience  in  parting  with  his  fpecie 
for  the  time. 

The  learning  relating  to  marine  infurances  hath  of  late  years 
been  greatly  improved  by  a  feries  ofjudicial  decifions,  which 
have  now  eftablifhed  the  law  in  fuch  a  variety  of  cafes,  that  (it 
well  and  judicioufly  colle<5ted)  they  would  form  a  very  complete 
title  in  a  code  of  commercial  jurifprudence.  But,  being  founded  on 
equitable  principles,  which  chiefly  refult  from  the  fpecial  cir- 
cumftances  of  the  cafe,  it  is  not  eafy  to  reduce  them  to  any  general 
heads  in  mere  elementary  inftitutes.  Thus  much  may  however 
be  faid  ;  that,  being  contrafts,  the  very  eftence  of  which  confifts 
in  obferving  the  pureft  good  faith  and  integrity,  they  are  vacated 
by  any  the  lead;  fhadow  of  fraud  or  undue  concealment :  and,  on 
the  other  hand,  being  much  for  the  benefit  and  extenfion  of  trade, 
by  diftributing  the  lofs  or  gain  among  a  number  of  adventurers, 
they  are  greatly  encouraged  and  protected  both  by  common  law 
and  afts  of  parliament.  But,  as  a  practice  had  obtained  of  in- 
furing  large  fums  without  having  any  property  on  board,  which 
were  called  infurances,  interejl  or  no  intereft ;  and  alfo  of  infuring 
the  fame  goods  feveral  times  over ;  both  of  which  were  a  fpecies 
of  gaming,  without  any  advantage  to  commerce,  and  were  de¬ 
nominated  wagering  policies  :  it  is  therefore  enabled  by  the  fta- 
tute  19  Geo.  II.  c.  37.  that  all  infurances,  intereft  or  no  intereft, 
or  without  farther  proof  of  intereft  than  the  policy  itfelf,  or  by 
way  of  gaming  or  wagering,  or  without  benefit  of  falvage  to  the 
infurer,  (all  which  had  the  fame  pernicious  tendency)  fliall  be  to¬ 
tally  null  and  void,  except  upon  privateers  or  fhips  in  the  Spanifh 
and  Portuguefe  trade,  for  reafons  fufficiently  obvious ;  and  that 
no  re-aflurance  fhall  be  lawful,  except  the  former  infurer  fliall  be 
infolvent,  a  bankrupt,  or  dead  5  and  laftly  that,  in  the  Eaft  India 
trade,  the  lender  of  money  on  bottomry,  or  at  refpondentia ,  fliall 

alone 
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alone  have  a  right  to  be  infured  for  the  money  lent,  and  the  bor¬ 
rower  (hall  (in  cafe  of  a  lofs)  recover  no  more  upon  any  infurance 
than  the  furplus  of  his  property,  above  the  value  of  his  bottomry 
or  refpondentia  bond.  But,  to  return  to  the  dodtrine  of  common 
intereft  on  loans : 

Upon  the  two  principles  of  inconvenience  and  hazard,  com¬ 
pared  together,  different  nations  have  at  different  times  eftablifti- 
ed  different  rates  of  intereft.  The  Romans  at  one  time  allowed 
centejhnae ,  or  twelve  per  cent ,  to  be  taken  for  common  loans ;  but 
Juftinianm  reduced  it  to  trientes ,  or  one  third  of  the^j-  or  centefimae , 
that  is,  four  per  cent ;  but  allowed  higher  intereft  to  be  taken  of 
merchants,  becaufe  there  the  hazard  was  greater  n.  So  too  Gro¬ 


in  Cod.  4.  32.  26.  Nov.  33,  34,  35.  /landing  the  civilians,  but  alfo  the  more 

B  A  fhort  explication  of  thefe  terms,  and  claflical  writers*,  who  perpetually  refer  to 
of  the  divifion  of  the  Roman  as,  will  be  this  diftribution.  Thus  Horace,  adPifonqs. 
ufeful  to  the  ftudent,  not  only  for  under-  325. 

Romani  pueri  longis  rationibus  aflem 
Difcunt  in  partes  centum  diducere.  Dicat 
Filius  Albini,  Ji de  quincunce  remota  cjl 
Uncia,  quid fuperet?  poterat  dixiffe,  triens  :  eu. 


Rem  poteris  fervart  tuatn  ! 
Semis. - 

It  is  therefore  to  be  obferved,  that,  in  cal¬ 
culating  the  rate  of  intereft,  the  Romans 
divided  the  principal  fum  into  an  hundred 
parts ;  one  of  which  they  allowed  to  be  ta¬ 
ken  monthly:  and  this,  which  was  the 
higheft  rate  of  intereft  permitted,  they  call¬ 
ed  ufurae  centejimae ,  amounting  yearly  to 
twelve  per  cent.  Now  as  the  as,  or  Roman 
pound,  was  commonly  ufed  to  exprefs  any 
integral  fum,  and  was  divifible  into  twelve 
parts  or  unciae, therefore  thefe  twelve  month¬ 
ly  payments  or  unciae  were  held  to  amount 
annually  to  one  pound,  or  as  ufurarius ;  and 
fo  the  ufurae  affes  were  fynonymous  to  the 
ufurae  centefmae.  And  all  lower  rates  of  in- 


redit  uncia,  quid  fit  ? 

tereft  were  denominated  according  to  the 
relation  they  bore  to  this  centefimal  ufury, 
or  ufurae  affes  :  ior  the  feveral  multiples  of 
the  unciae ,  or  duodecimal  parts  of  the  as, 
were  known  by  different  names  according 
to  their  different  combinations  ;  fextans, 
quadrant,  triens,  quincunx,  femis,  feptunx,  les, 
dodrans,  dextans,  deunx ,  containing  refpec- 
tively  2,  3,  4,  5,  6,  7,  8,9,  to,  1 t  unciae  or 
duodecimal  parts  of  an  as.  (Ff.  28  5.  50. 
§.  2.  Gravin.  orig.  jur.  civ.  1.  2.  §.  47.) 
This  being  premifed,  the  following  tabic 
will  clearly  exhibit  at  once  the  fubdivifions 
of  the  as,  and  the  denominations  of  the  rate 
of  intereft. 


U  s  u  R  A  E 


Ch.  30.  of  Things.  463 

tius  informs  us  °,  that  in  Holland  the  rate  of  intereft  was  then 
eight  per  cent  in  common  loans,  but  twelve  to  merchants.  Our 
law  eftabli flies  one  ftandard  for  all  alike,  where  the  pledge  or 
fecurity  itfelf  is  not  put  in  jeopardy ;  left,  under  the  general' 
pretence  of  vague  and  indeterminate  hazards,  a  door  fhould  be 
opened  to  fraud  and  ufury  r  leaving  fpecific  hazards  to  be  provi¬ 
ded  againft  by  fpecific  infurances,  or  by  loans  upon  rejpondentia, 
or  bottomry.  But  as  to  the  rate  of  legal  intereft,  it  has  varied 
and  decreafed  for  two  hundred  years  pall,  according  as  the  quan¬ 
tity  of  fpecie  in  the  kingdom  has  encreafed  by  acceftions  of  trade*- 
the  introduction  of  paper  credit,  and  other  circumftances.  The 
ftatute  37  Hen.  VIII.  c.  9.  confined  intereft  to  ten  per  cent,  and' 
fo  did  the  ftatute  13  Eliz.  c.  8.  But  as,  through  the  encourage¬ 
ments  given  in  her  reign  to  commerce,  the  nation  grew  more 
wealthy,  fo  under  her  fucceftor  the  ftatute  21  Jac.  I.  c.  17.  redu¬ 
ced  it  to  eight  per  cent ;  as  did  the  ftatute  12  Car.  II.  c.  13.  to 
fix  :  and  laftly  by  the  ftatute  12  Ann.  ft.  2.  c.  16.  it  was  brought, 
down  to  fi vz  per  cent  yearly,  which  is  now  the  extremity  of  le¬ 
gal  intereft  that  can  be  taken.  But  yet,  if  a  contrad,  which 
carries  intereft,  be  made  in  a  foreign  country,  our  courts  will’ 
direCt  the  payment  of  intereft  according  to  the  law  of  that  coun¬ 
try  in  which  the  contract  was  made  p.  Thus  Irifh,  American^, 
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Turkish,  and  Indian  intereff,  have  been  allowed  in  our  courts,  to 
the  amount  of  even  twelve  per  cent .  For  the  moderation  or  exor¬ 
bitance  of  intereff  depends  upon  local  circumftances  ;  and  the  re- 
fufal  to  inforce  fuch  contracts  would  put  a  flop  to  all  foreign  trade. 

4.  The  laft  general  fpecies  of  contracts,  which  I  have  to 
mention,  is  that  of  debt  >  whereby  a  chofe  in  adtion,  or  right  to 
a  certain  fum  of  money,  is  mutually  acquired  and  loft This 
may  be  the  counterpart  of,  and  arife  from,  any  of  the  other  fpecies 
of  contracts.  As,  in  cafe  of  a  fale,  where  the  price  is  not  paid  in 
ready  money,  the  vendee  becomes  indebted  to  the  vendor  for  the 
fum  agreed  on ;  and  the  vendor  has  a  property  in  this  price,  as  a 
chofe  in  adtion,  by  means  of  this  contradt  of  debt.  In  bailment, 
if  the  bailee  lofes  or  detains  a  fum  of  money  bailed  to  him  for 
any  fpecial  purpofe,  he  becomes  indebted  to  the  bailor  in  the 
fame  numerical  fum,  upon  his  implied  contradt,  that  he  fhall  exe¬ 
cute  the  truft  repofed  in  him,  or  repay  the  money  to  the  bailor. 
Upon  hiring  or  borrowing,  the  hirer  or  borrower,  at  the  fame 
time  that  he  acquires  a  property  in  the  thing  lent,  may  alfo  be¬ 
come  indebted  to  the  lender,  upon  his  contradt  to  reffore  the  money 
borrowed,  to  pay  the  price  or  premium  of  the  loan,  the  hire 
of  the  horfe,  or  the  like.  Any  contradt  in  Ihort  whereby  a  de¬ 
terminate  fum  of  money  becomes  due  to  any  perfon,  and  is  not 
paid  but  remains  in  adtion  merely,  is  a  contradt  of  debt.  And, 
taken  in  this  light,  it  comprehends  a  great  variety  of  acquifition ; 
being  ufually  divided  into  debts  of  record ,  debts  by  Jpecial>  and 
debts  by  fimple  contradt. 

A  debt  of  record  is  a  fum  of  money,  which  appears  to 
be  due  by  the  evidence  of  a  court  of  record.  Thus,  when 
any  fpecific  fum  is  adjudged  to  be  due  from  the  defendant 
to  the  plaintiff,  on  an  adtion  or  fuit  at  law ;  this  is  a  con¬ 
tradt  of  the  higheft  nature,  being  eftabliffied  by  the  fen- 
tence  of  a  court  of  judicature.  Recognizances  alfo  are  a 
fum  of  money,  recognized  or  acknowleged  to  be  due  to  the 
‘i  F.  N.  B.  1 1 9. 
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crown  or  a  fubjed,  in  the  prefence  of  fome  court  or  magidrate, 
with  a  condition  that  fuch  acknowlegement  fhall  be  void  upon 
the  appearance  of  the  party,  his  good  behaviour,  or  the  like  ; 
and  thefe,  together  with  datutes  merchant  and  datutes  daple, 
&c9  if  forfeited  by  non-performance  of  the  condition,  are  alfo 
ranked  among  this  fird  and  principal  clafs  of  debts,  viz.  debts 
of  record  ;  fince  the  contrad,  on  which  they  are  founded,  is 
witneded  by  the  highed  kind  of  evidence,  viz.  by  matter  of 
record. 

Debts  by  fpecialty ,  or  fpecial  contrad,  are  fuch  whereby  a 
fum  of  money  becomes,  or  is  acknowleged  to  be,  due  by  deed  or 
indrument  under  feal.  Such  as  by  deed  of  covenant,  by  deed  of 
fale,  by  leafe  referving  rent,  or  by  bond  or  obligation  :  which 
lad  we  took  occafion  to  explain  in  the  twentieth  ledure  of  the 
prefent  book  ;  and  then  fliewed  that  it  is  an  acknowlegement  or 
creation  of  a  debt  from  the  obligor  to  the  obligee,  unlefs  the  ob¬ 
ligor  performs  a  condition  thereunto  ufually  annexed,  as  the  pay¬ 
ment  of  rent  or  money  borrowed,  the  obfervance  of  a  covenant, 
and  the  like ;  on  failure  of  which  the  bond  becomes  forfeited 
and  the  debt  becomes  due  in  law.  Thefe  are  looked  upon  as 
the  next  clafs  of  debts  after  thofe  of  record,  being  confirmed  by 
fpecial  evidence,  under  feal. 

Debts  by  fimple  cont?'a£t  are  fuch,  where  the  contrad  upon 
which  the  obligation  arifes  is  neither  afcertained  by  matter  of 
record,  nor  yet  by  deed  or  fpecial  indrument,  but  by  mere  oral 
evidence,  the  mod  fimple  of  any ;  or  by  notes  unfealed,  which 
are  capable  of  a  more  eafy  proof,  and  (therefore  only)  better, 
than  a  verbal  promife.  It  is  eafy  to  fee  into  what  a  vad  variety 
of  obligations  this  lad  clafs  may  be  branched  out,  through  the 
numerous  contrads  for  money,  which  are  not  only  exprelfed  by 
the  parties,  but  virtually  implied  in  law.  Some  of  thefe  we  have 
already  occafionally  hinted  at ;  and  the  red,  to  avoid  repetition, 
mud  be  referred  to  thofe  particular  heads  in  the  third  book  of 
thefe  commentaries,  where  the  breach  of  fuch  contrads  will  be 

Vol.II.  Lll  considered, 
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conlidered.  I  fball  only  obferve  at  prefent,  tliat  by  the  ftatute 
29  Car.  II.  c.  3.  no  executor  or  administrator  fhall  be  charged 
upon  any  Special  promife  to  anfwer  damages  out  of  his  own  eftate, 
and  no  perfon  Shall  be  charged  upon  any  promife  to  anfwer  for 
the  debt  or  default  of  another,  or  upon  any  agreement  in  conli- 
deration  of  marriage,  or  upon  any  contract  or  fale  of  any  real 
eftate,  or  upon  any  agreement  that  is  not  to  be  performed  with¬ 
in  one  year  from  the  making,  unlefs  the  agreement  or  fome  me¬ 
morandum  thereof  be  in  writing,  and  Signed  by  the  party  him- 
felf  or  by  his  authority. 

But  there  is  one  Species  of  debts  upon  Simple  contract,  which, 
being  a  tranfaftion  now  introduced  into  all  forts  of  civil  life, 
under  the  name  of  paper  credit ,  deferves  a  more  particular  regard. 
Thefe  are  debts  by  bills  of  exchange ,  and  promijfory  notes. 

A  bill  of  exchange  is  a  Security,  originally  invented  among 
merchants  in  different  countries,  for  the  more  eafy  remittance  of 
money  from  the  one  to  the  other,  which  has  Since  Spread  itfelf 
into  almoff  all  pecuniary  t  ran  factions.  It  is  an  open  letter  of  re- 
queff  from  one  man  to  another,  deftring  him  to  pay  a  Sum  named 
therein  to  a  third  perfon  on  his  account  \  by  which  means  a  man 
at  the  mod  diffant  part  of  the  world  may  have  money  remitted 
to  him  from  any  trading  country.  If  A  lives  in  Jamaica,  and 
owes  B  who  lives  in  England  1000/,  now  if  C  be  going  from 
England  to  Jamaica,  he  may  pay  B  this  1000/,  and  take  a  bill 
of  exchange  drawn  by  B  in  England  upon  A  in  Jamaica,  and 
receive  it  when  he  comes  thither.  Thus  does  B  receive  his  debt, 
at  any  diffance  of  place,  by  transferring  it  to  C  ;  who  carries 
over  his  money  in  paper  credit,  without  danger  of  robbery 
or  lofs.  This  method  is  Said  to  have  been  brought  into  general 
ufe  by  the  Jews  and  Lombards,  when  banifhed  for  their  ufury 
and  other  vices ;  in  order  the  more  eaiily  to  draw  their  effects 
out  of  France  and  England,  into  thofe  countries  in  which  they 
had  chofen  to  refide.  The  invention  of  them  was  a  little  earlier: 
lor  the  Jews  were  banilhed  out  of  Guienne  in  1287,  and  out 
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of  England  in  1290';  and  in  1236  the  ufe  of  paper  credit  was 
introduced  into  the  Mogul  empire  in  China s.  In  common 
fpeech  fuch  a  bill  is  frequently  called  a  draught ,  but  a  bill  of  ex - 
change  is  the  more  legal  as  well  as  mercantile  exprefiion.  The 
perfon  however,  who  writes  this  letter,  is  called  in  law  the"' 
drawer ,  and  he  to  whom  it  is  written  the  drawee ;  and  the  third 
perfon,  or  negotiator,  to  whom  it  is  payable  (whether  fpecially 
named,  or  the  bearer  generally)  is  called  the  payee. 

These  bills  are  either  foreign ,  or  inland :  foreign,  when 
drawn  by  a  merchant  refiding  abroad  upon  his  correfpondent  in 
England,  or  vice  verfa  ;  and  inland,  when  both  the  drawer  and 
the  drawee  refide  within  the  kingdom.  Formerly  foreign  bills  of 
exchange  were  much  more  regarded  in  the  eye  of  the  law  than 
inland  ones,  as  being  thought  of  more  public  concern  in  the 
advancement  of  trade  and  commerce.  But  now  by  two  ttatutes, 
the  one  9  &c  10  W.  III.  c.  17.  the  other  3  &  4  Ann.  c.  9.  inland 
bills  of  exchange  are  put  upon  the  fame  footing  as  foreign  ones; 
what  was  the  law  and  cuftom  of  merchants  with  regard  to  the 
one,  and  taken  notice  of  merely  as  fuchc,  being  by  thofe  ttatutes 
exprefTly  enadted  with  regard  to  the  other.  So  that  there  is  now 
in  law  no  manner  of  difference  between  them. 

Promissory  notes,  or  notes  of  hand,  are  a  plain  and  di¬ 
rect  engagement  in  writing,  to  pay  a  fum  fpecified  at  the  time 
therein  limited  to  a  perfon  therein  named,  or  fometimes  to  his 
order,  or  often  to  the  bearer  at  large.  Thefe  alfo  by  the  fame 
ttatute  3  &  4  Ann.  c.  9.  are  made  attignable  and  indorfable  in 
like  manner  as  bills  of  exchange. 

The  payee,  we  may  obferve,  either  of  a  bill  of  exchange  or 
promiffory  note,  has  clearly  a  property  vetted  in  him  (not  indeed 
in  poffettion  but  in  adtion)  by  the  exprefs  contract  of  the  drawer 
in  the  cafe  of  a  promiffory  note,  and,  in  the  cafe  of  a  bill  of  ex¬ 
change,  by  his  implied  contract ;  viz .  that,  provided  the  drawee 
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docs  not  pay  the  bill,  the  drawer  will :  for  which  reafon  it  is 
ufual,  in  bills  of  exchange,  to  exprefs  that  the  value  thereof  hath 
been  received  by  the  drawer  uj  in  order  to  (hew  the  confidera- 
tion,  upon  which  the  implied  contract  of  repayment  arifes.  And 
this  property,  fo  vefled,  may  be  transferred  and  afligned  from 
the  payee  to  any  other  man ;  contrary  to  the  general  rule  of 
the  common  law,  that  no  chofe  in  aCtion  is  aflignable  :  which 
affignment  is  the  life  of  paper  credit.  It  may  therefore  be  of 
fome  ufc,  to  mention  a  few  of  the  principal  incidents  attending 
this  transfer  or  afllgnmerit,  in  order  to  make  it  regular,  and 
thereby  to  charge  the  drawer  with  the  payment  of  the  debt  to 
other  perfons,  than  thofe  with  whom  he  originally  contracted. 

In  the  firfl  place  then  the  payee,  or  perfon  to  whom  or 
whole  order  fuch  bill  of  exchange  or  promiffory  note^s  pay¬ 
able,  may  by  indorfement,  or  writing  his  name  in  dorfo  or  on 
the  back  of  it,  aflign  over  his  whole  property  to  the  bearer,  or 
elfe  to  another  perfon  by  name,  either  of  whom  is  then  called 
the  indorfee  $  and  he  may  aflign  the  fame  to  another,  and  fo  on 
in  infinitum .  And  a  promiflory  note,  payable  to  A  or  bearer ,  is 
negotiable  without  any  indorfement,  and  payment  thereof  may 
be  demanded  by  any  bearer  of  it v.  But,  in  cafe  of  a  bill  of  ex¬ 
change,  the  payee,  or  the  indorfee,  (whether  it  be  a  general 
or  particular  indorfement)  is  to  go  to  the  drawee,  and  offer  his 
bill  for  acceptance ;  which  acceptance  (fo  as  to  charge  the  drawer 
with  cofts)  muft  be  in  writing,  under  or  on  the  back  of  the  bill. 
If  the  drawee  accepts  the  bill,  either  verbally  or  in  writing  w,  he 
then  makes  himfelf  liable  to  pay  it ;  this  being  now  a  contract 
on  his  fide,  grounded  on  an  acknowlegement  that  the  drawer  has 
effeds  in  his  hands,  or  at  leaf!  credit  fufheient  to  warrant  the 
payment.  If  the  drawee  refufes  to  accept  the  bill,  and  it  be  of 
the  value  of  20/.  or  upwards,  and  expreffed  to  be  for  value  re¬ 
ceived,  the  payee  or  indorfee  may  protefl:  it  for  non-acceptance : 
which  protefl:  muft  be  made  in  writing,  under  a  copy  of  fuch  bill 

■  Stra.  1212.  4 Geo.  III.  B.  R. 
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of  exchange,  by  fome  notary  public  ;  or,  if  no  fuch  notary  be 
refident  in  the  place,  then  by  any  other  fubftantial  inhabitant  in 
the  prefence  of  two  credible  witneffes ;  and  notice  of  fuch  pro¬ 
teft  muft,  within  fourteen  days  after,  be  given  to  the  drawer. 

But,  in  cafe  fuch  bill  be  accepted  by  the  drawee,  and  after 
acceptance  he  fails  or  refufes  to  pay  it  within  three  days  after  it 
becomes  due  (which  three  days  are  called  days  of  grace)  the 
payee  or  indorfee  is  then  to  get  it  protected  for  non-payment)  in 
the  fame  manner  and  by  the  fame  perfons  who  are  to  proteft  it 
in  cafe  of  non-acceptance  :  and  fuch  proteft  muft  alfo  be  noti¬ 
fied,  within  fourteen  days  after,  to  the  drawer.  And  he,  on 
producing  fuch  proteft,  either  of  non-acceptance  or  non-pay¬ 
ment,  is  bound  to  make  good  to  the  payee,  or  indorfee,  not  only 
the  amount  of  the  faid  bills,  (which  he  is  bound  to  do  within  a 
reafonable  time  after  non-payment,  without  any  proteft,  by  the 
rules  of  the  common  lawx)  but  alfo  intereft  and  all  charges,  to 
be  computed  from  the  time  of  making  fuch  proteft.  But  if  no 
proteft  be  made  or  notified  to  the  drawer,  and  any  damage  ac¬ 
crues  by  fuch  negle<ft,  it  fhall  fall  on  the  holder  of  the  bill.  The 
bill,  when  refufed,  muft  be  demanded  of  the  drawer  as  foon  as 
conveniently  may  be  :  for  though,  when  one  draws  a  bill  of  ex¬ 
change,  he  fubje&s  himfelf  to  the  payment,  if  the  perfon  on 
whom  it  is  drawn  refufes  either  to  accept  or  pay,  yet  that  is  with 
this  limitation,  that  if  the  bill  be  not  paid,  when  due,  the  per¬ 
fon  to  whom  it  is  payable  (hall  in  convenient  time  give  the  drawer 
notice  thereof ;  for  otherwife  the  law  will  imply  it  paid  :  fince 
it  would  be  prejudicial  to  commerce,  if  a  bill  might  rife  up  to 
charge  the  drawer  at  any  diftance  of  time  ;  when  in  the  mean 
time  all  reckonings  and  accounts  may  be  adjufted  between  the 
drawer  and  the  drawee  y. 

I  f  the  bill  be  an  indorfed  bill,  and  the  indorfee  cannot  get 
the  drawee  to  difcharge  it,  he  may  call  upon  either  the  drawer 
or  the  indorfor,  or  if  the  bill  has  been  negotiated  through  many 

*  Lord  Raym.  993.  y  Salk.  127. 
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hands,  upon  any  of  the  indorfors  ;  for  each  indorfor  is  a  war¬ 
rantor  for  the  payment  of  the  bill,  which  is  frequently  taken  in 
payment  as  much  (or  more)  upon  the  credit  of  the  indorfor,  as  of 
the  drawer.  And  if  fuch  indorfor,  fo  called  upon,  has  the  names 
of  one  or  more  indorfors  prior  to  his  own,  to  each  of  whom  he 
is  properly  an  indorfee,  he  is  alfo  at  liberty  to  call  upon  any  of 
them  to  make  him  fatisfadlion ;  and  fo  upwards.  But  the  firll 
indorfor  has  nobody  to  refort  to,  but  the  drawer  only. 

What  has  been  faid  of  bills  of  exchange  is  applicable  alfo 
to  promifTory  notes,  that  are  indorfed  over,  and  negotiated  from 
one  hand  to  another  :  only  that,  in  this  cafe,  as  there  is  no 
drawee,  there  can  be  no  protefl  for  non-acceptance  ;  or  rather, 
the  law  confiders  a  promifTory  note  in  the  light  of  a  bill  drawn 
by  a  man  upon  himfelf,  and  accepted  at  the  time  of  drawing. 
And,  in  cafe  of  non-payment  by  the  drawer,  the  feveral  indor- 
fees  of  a  promifTory  note  have  the  fame  remedy,  as  upon  bills  of 
exchange,  againft  the  prior  indorfors. 
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Chapter  the  thirty  first. 


Of  TITLE  by  BANKRUPTCY. 


H  E  preceding  chapter  having  treated  pretty  largely  of  the 


1  acquifition  of  perfonal  property  by  feveral  commercial  me¬ 
thods,  we  from  thence  fhall  be  eafily  led  to  take  into  our  prefent 
confideration  a  tenth  method  of  transferring  property,  which  is 


that  of 


X.  Bankruptcy  ;  a  title  which  we  before  lightly  touched 
upona,  fo  far  as  it  related  to  the  transfer  of  the  real  eftate  of  the 
bankrupt.  At  prefent  we  are  to  treat  of  it  more  minutely,  as  it 
principally  relates  to  the  difpofition  of  chattels,  in  which  the 
property  of  perfons  concerned  in  trade  more  ufually  confifts, 
than  in  lands  or  tenements.  Let  11s  therefore  firft  of  all  confider, 
1.  Who  may  become  a  bankrupt :  2.  What  atts  make  a  bank¬ 
rupt:  3.  The  proceedings  on  a  commiflion  of  bankrupt:  and, 
4.  In  what  manner  an  eftate  in  goods  and  chattels  may  be  trans¬ 
ferred  by  bankruptcy. 

1 .  Who  may  become  a  bankrupt.  A  bankrupt  was  before1* 
defined  to  be  “  a  trader,  who  fecretes  himfelf,  or  does  certain 
“  other  adte,  tending  to  defraud  his  creditors.”  He  was  formerly 
confidered  merely  in  the  light  of  a  criminal  or  offender c ;  and  in 
this  fpirit  we  are  told  by  fir  Edward  Coked,  that  we  have  fetched 
as  well  the  name,  as  the  wickednefs,  of  bankrupts  from  foreign 

a  See  pag.  285.  c  Stat.  1  Jac.I.  c.  15.  §.  1-7. 
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nations e.  Rut  at  prefen t  the  laws  of  bankruptcy  are  confidered  as' 
laws  calculated  for  the  benefit  of  trade,  and  founded  on  the  prin¬ 
ciples  of  humanity  as  well  as  juftice  3  and  to  that  end  they 
confer  fome  privileges,  not  only  on  the  creditors,  but  alio  on  the 
bankrupt  or  debtor  himfelf.  On  the  creditors  3  by  compelling 
the  bankrupt  to  give  up  all  his  effe&s  to  their  ufe,  without  any 
fraudulent  concealment :  on  the  debtor  3  by  exempting  him  from 
the  rigor  of  the  general  law,  whereby  his  perfon  might  be  con¬ 
fined  at  the  difcretion  of  his  creditor,  though  in  reality  he  has 
nothing  to  fatisfy  the  debt  3  whereas  the  law  of  bankrupts,  taking 
into  confideration  the  fudden  and  unavoidable  accidents  to  which  ^ 
men  in  trade  are  liable,  has  given  them  the  liberty  of  their  per- 
fons,  and  fome  pecuniary  emoluments,  upon  condition  they  fur- 
render  up  their  whole  eftate  to  be  divided  among  their  creditors. 

I  n  this  refpedt  our  legiflature  feems  to  have  attended  to  the 
example  of  the  Roman  law.  I  mean  not  the  terrible  law  of  the 
twelve  tables  3  whereby  the  creditors  might  cut  the  debtor’s  body 
into  pieces,  and  each  of  them  take  his  proportionable  fhare  :  if 
indeed  that  law,  de  debitore  in  partes  fecando ,  is  to  be  underftood 
in  fo  very  butcherly  a  light  3  which  many  learned  men  have  with 
reafon  doubted f.  Nor  do  I  mean  thofe  lefs  inhuman  laws  (if 
they  may  be  called  fo,  as  their  meaning  is  indifputably  certain) 
of  imprifoning  the’ debtor’s  perfon  in  chains  3  fubjedting  him  to 
ftripes  and  hard  labour,  at  the  mercy  of  his  rigid  creditor  3  and 
fometimes  felling  him,  his  wife,  and  children,  to  perpetual  fo¬ 
reign  flavery  trans  Tiberim  5 ;  an  oppreffion,  which  produced  fo 


*  The  word  itfelf  is  derived  from  the 
word  bancus  or  banque,  which  fignifies  the 
table  or  counter  of  a  tradefman  (Dufrefne. 
I,  969.)  and  ruptusy  broken  ;  denoting 
thereby  one  whofe  (hop  or  place  of  trade  is 
broken  and  gone  ;  though  others  rather 
chufe  to  adopt  the  word  route,  which  in 
French  fignifies  a  trace  or  track,  and  tell 
us  that  a  bankrupt  is  one  who  hath  remo¬ 
ved  his  banque,  leaving  but  a  trace  behind. 
(4  Inft.  277.)  And  it  is  obfervable  that  the 


title  of  the  firft  Engli/h  flatute  concerning 
this  offence,  34  Hen.  VIII.  c.  4.  againlt 
“  fuch  pcrfons  as  do  make  bankrupt,”  is  a 
literal  tranflation  of  the  French  idiom,  qui 
font  banque  route. 

f  Taylor.  Comment,  in  L.  decemvir al.  Byn- 
kerfh.  Obferv.  Jur.  1.  1.  Ileinecc.  Antiqu. 
111.  30.  4. 

&  In  Pegu,  and  the  adjacent  countries  in 
Eaft  India,  the  creditor  is  entitled  to  dif- 
pofe  of  the  debtor  himfelf,  and  likewife  of 
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many  popular  infurrecftions,  and  feceffions  to  the  mons  facer . 
But  I  mean  the  law  of  cefion>  introduced  by  the  chriftian  empe¬ 
rors  ;  whereby  if  a  debtor  ceded,  or  yielded  up,  all  his  fortune  to 
his  creditors,  he  was  fecured  from  being  dragged  to  a  gaol,  “  omni 
“  quoque  corporali  cruciatu  femoto  h.”  For,  as  the  emperor  juftly 
obferves “  inbumanum  erat  fpoliatum  fort  unis  fuis  in  folidum 
“  damnari Thus  far  was  juft  and  reafonable  :  but,  as  the  de¬ 
parting  from  one  extreme  is  apt  to  produce  it’s  oppofite,  we  find 
it  afterwards  enabled  k,  that  if  the  debtor  by  any  unforefeen  ac¬ 
cident  was  reduced  to  low  circumftances,  and  would  fwear  that 
he  had  not  fufficient  left  to  pay  his  debts,  he  fhould  not  be  com¬ 
pelled  to  cede  or  give  up  even  that  which  he  had  in  his  pofleftion  : 
a  law,  which  under  a  falfe  notion  of  humanity,  feems  to  be  fer¬ 
tile  of  perjury,  injuftice,  and  abfurdity. 

The  laws  of  England,  more  wifely,  have  fleered  in  the  middle 
between  both  extremes :  providing  at  once  againft  the  inhumanity 
of  the  creditor,  who  is  not  fuffered  to  confine  an  honeft  bankrupt 
after  his  effects  are  delivered  up  ;  and  at  the  fame  time  taking 
care  that  all  his  juft  debts  fhall  be  paid,  fo  far  as  the  effects  will 
extend.  But  ftill  they  are  cautious  of  encouraging  prodigality 
and  extravagance  by  this  indulgence  to  debtors ;  and  therefore 
they  allow  the  benefit  of  the  laws  of  bankruptcy  to  none  but  ac¬ 
tual  traders ;  fince  that  fet  of  men  are,  generally  fpeaking,  the 
only  perfons  liable  to  accidental  lolfes,  and  to  an  inability  of 
paying  their  debts,  without  any  fault  of  their  own.  If  perfons 
in  other  fituations  of  life  run  in  debt  without  the  power  of  pay¬ 
ment,  they  muft  take  the  confequences  of  their  own  indifcretion, 
even  though  they  meet  with  fudden  accidents  that  may  reduce 
their  fortunes  :  for  the  law  holds  it  to  be  an  unjuftifiable  prac¬ 
tice,  for  any  perfon  but  a  trader  to  encumber  himfelf  with 
debts  of  any  considerable  value.  If  a  gentleman,  or  one  in  a 

his  wife  and  children;  infomuch  that  he  charged.  (Mod.  Un.  Hilt,  vii.  128.) 
may  even  violate  with  impunity  the  chafti-  h  Cod.  7.  71.  per  tot . 

ty  of  the  debtor’s  wife :  but  then,  by  fo  1  bifl.  4.  6.  40. 

doing,  the  debt  is  underflood  to  be  dif-  k  Nov.  135.  c.  1. 
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liberal  profefiion,  at  the  time  of  con  trading  his  debts,  has  a  fuf- 
ficient  fund  to  pay  them,  the  delay  of  payment  is  a  fpecies  of 
difhonedy,  and  a  temporary  injudice  to  his  creditor  :  and  if,  at 
fuch  time,  he  has  nofufhcient  fund,  the  difhonedy  and  injudice 
is  the  greater.  He  cannot  therefore  murmur,  if  he  differs  the 
punifhment  which  he  has  voluntarily  drawn  upon  himfelf.  But 
in  mercantile  tran  factions  the  cafe  is  far  other  wife.  Trade  cannot 
be  carried  on  without  mutual  credit  on  both  Tides  :  the  contrad- 
ing  of  debts  is  therefore  here  not  only  judifiable,  but  neceffary. 
And  if  by  accidental  calamities,  as  by  the  lofs  of  a  fhip  in  a 
temped,  the  failure  of  brother  traders,  or  by  the  non-payment 
of  perfons  out  of  trade,  a  merchant  or  trader  becomes  inca¬ 
pable  of  difcharging  his  own  debts,  it  is  his  misfortune  and  not 
his  fault.  To  the  misfortunes  therefore  of  debtors  the  law  has 
given  a  compaffionate  remedy,  but  denied  it  to  their  faults :  fince, 
at  the  fame  time  that  it  provides  for  the  fecurity  of  commerce, 
by  enading  that  every  considerable  trader  may  be  declared  a  bank¬ 
rupt,  for  the  benefit  of  his  creditors  as  well  as  himlelf,  it  has 
alfo  to  difcourage  extravagance  declared,  that  no  one  fhall  be  ca¬ 
pable  of  being  made  a  bankrupt,  but  only  a  trader  $  nor  capable 
of  receiving  the  full  benefit  of  the  datutes,  but  only  an  induf* 
trlous  trader. 

Th  e  fird  datute  made  concerning  any  Englifh  bankrupts,  was 
34  Hen.  VIII.  c.  4.  when  trade  began  fird  to  be  properly  cultiva¬ 
ted  in  England  :  which  has  been  almod  totally  altered  by  datute 
i3Eliz.  c.  7.  whereby  bankruptcy  is  confined  to  fuch  perfons 
only  as  have  itfed  the  trade  of  merchandize ,  in  grofs  or  by  retail, 
by  way  of  bargaining,  exchange,  rechange,  bartering,  chevi- 
fance l,  or  otherwife ;  or  have  fought  their  "living  by  buying  and 
felling .  And  by  datute  21  Jac.  I.  c.  19.  perfons  ufing  the  trade 
or  profefiion  of  a  fcrivener ,  receiving  other  mens  monies  and  e- 
dates  into  their  trud  and  cudody,  are  alfo  made  liable  to  the  da- 
tutes  of  bankruptcy  :  and  the  benefits,  as  well  as  the  penal  parts 
of  the  law,  are  extended  as  well  to  aliens  and  denizens  as  to  na- 
1  that  is,  making  contrads.  (Dufrefne.  II.  569.) 
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tural  born  fubje&s ;  being  intended  entirely  for  the  prote&ion  of 
trade,  in  which  aliens  are  often  as  deeply  concerned  as  natives. 
By  many  fubfequent  datutes,  but  ladly  by  datute  5  Geo.  II.  c.30.m 
bankers ,  brokers,  and  faftors,  are  declared  liable  to  the  flatutes 
of  bankruptcy ;  and  this  upon  the  fame  reafon  that  fcriveners  are 
included  by  the  datute  of  James  I.  viz.  for  the  relief  of  their 
creditors ;  whom  they  have  otherwife  more  opportunities  of  de¬ 
frauding  than  any  other  fet  of  dealers :  and  they  are  properly  to  be 
looked  upon  as  traders,  fmce  they  m%ke  merchandize  of  money, 
in  the  fame  manner  as  other  merchants  do  of  goods  and  other 
moveable  chattels.  But  by  the  fame  ad  n,  no  farmer ,  grazier ,  or 
di'over,  fhall  (as  fuch)  be  liable  to  be  deemed  a  bankrupt :  for, 
though  they  buy  and  fell  corn,  and  hay,  and  beads,  in  the  courfe 
of  hufbandry,  yet  trade  is  not  their  principal,  but  only  a  colla¬ 
teral,  objed ;  their  chief  concern  being  to  manure  and  till  the 
ground,  and  make  the  bed  advantage  of  it’s  produce.  And,  be- 
fides,  the  fubjeding  them  to  the  laws  of  bankruptcy  might  be  a 
means  of  defeating  their  landlords  of  the  fecurity  which  the  law 
has  given  them  above  all  others,  for  the  payment  of  their  refer¬ 
red  rents :  wherefore  alfo,  upon  a  dmilar  reafon,  a  receiver  of 
the  khig's  taxes  is  not  capable0,  as  fuch,  of  being  a  bankrupt ; 
led  the  king  fhould  be  defeated  of  thofe  extenfive  remedies  againfl 
his  debtors,  which  are  put  into  his  hands  by  the  prerogative. 
By  the  fame  datute p,  no  perfon  fhall  have  a  commiflion  of  bank¬ 
rupt  awarded  againd  him,  unlefs  at  the  petition  of  fome  one  cre¬ 
ditor,  to  whom  he  owes  100 1\  or  of  two,  to  whom  he  is  in¬ 
debted  150/;  or  of  more,  to  whom  all  together  he  is  indebted 
zoo/.  For  the  law  does  not  look  upon  perfons,  whofe  debts  a- 
mount  to  lefs,  to  be  traders  condderable  enough,  either  to  enjoy 
the  benefit  of  the  datutes,  themfelves,  or  to  entitle  the  credi¬ 
tors,  for  the  benefit  of  public  commerce,  to  demand  the  didri- 
bution  of  their  effe&s. 

0  §.  eod. 
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In  the  interpretation  of  thefe  feveral  flatutes,  it  hath  been 
held,  that  buying  only,  or  felling  only,  will  not  qualify  a  man 
to  be  a  bankrupt^  but  it  muft  be  both  buying  and  felling,  and 
alfo  getting  a  livelyhood  by  it.  As,  by  exercifing  the  calling  of 
a  merchant,  a  grocer,  a  mercer,  or,  in  one  general  word,  a  chap - 
man9  who  is  one  that  buys  and  fells  any  thing.  But  no  handi¬ 
craft  occupation  (where  nothing  is  bought  and  fold,  and  there¬ 
fore  an  extenfive  credit,  for  the  flock  in  trade,  is  not  necelfary  to 
be  had)  will  make  a  man  a  regular  bankrupt ;  as  that  of  a  huf- 
bandman,  a  gardener,  and  the  like,  who  are  paid  for  their  work 
and  labour q.  Alfo  an  inn-keeper  cannot,  as  fuch,  be  a  bankrupt r: 
for  his  gain  or  livelyhood  does  not  arife  from  buying  and  felling 
in  the  way  of  merchandize,  but  greatly  from  the  ufe  of  his  rooms 
and  furniture,  his  attendance,  and  the  like :  and  though  he  may 
buy  corn  and  viduals,  to  fell  again  at  a  profit,  yet  that  no  more 
makes  him  a  trader,  than  a  fchoolmafler  or  other  perfon  is,  that 
keeps  a  boarding  houfe,  and  makes  confiderable  gains  by  buying 
and  felling  what  he  fpends  in  the  houfe,  and  fuch  a  one  is  clearly 
not  within  the  flatutes5.  But  where  perfons  buy  goods,  and 
make  them  up  into  faleable  commodities,  as  fhoe-makers,  fmiths, 
and  the  like  s  here,  though  part  of  the  gain  is  by  bodily  labour, 
and  not  by  buying  and  felling,  yet  they  are  within  the  flatutes  of 
bankrupts';  for  the  labour  is  only  in  melioration  of  the  com¬ 
modity,  and  rendering  it  more  fit  for  fale. 

One  fingle  ad  of  buying  and  felling  will  not  make  a  man  a 
trader  s  but  a  repeated  practice,  and  profit  by  it.  Buying  and 
felling  bank-flock,  or  other  government  fecurities,  will  not  make 
a  man  a  bankrupt  ;  they  not  being  goods,  wares,  or  merchan¬ 
dize,  within  the  intent  of  the  flatute,  by  which  a  profit  may  be 
fairly  made  u.  Neither  will  buying  and  felling  under  particular 
reflraints,  or  for  particular  purpofes  ;  as  if  a  commiflioner  of  the 

Cro.  Car.  31.  1  Cro.  Car.  31.  Skinn.  292. 

T  Cro.  Car.  549.  Skinn.  291.  11  2P.  Wms.  308. 
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navy  ufes  to  buy  victuals  for  the  fleet,  and  difpofe  of  the  furplus 
and  refufe,  he  is  not  thereby  made  a  trader  within  the  ftatutes  w. 
An  infant,  though  a  trader,  cannot  be  made  a  bankrupt :  for  an 
infant  can  owe  nothing  but  for  neceffaries  ;  and  the  ftatutes  of 
bankruptcy  create  no  new  debts,  but  only  give  a  fpeedier  and 
more  effedual  remedy  for  recovering  fuch  as  were  before  due  : 
and  no  perfon  can  be  made  a  bankrupt  for  debts,  which  he  is 
not  liable  at  law  to  pay*.  But  a  feme-covert  in  London,  being 
a  foie  trader  according  to  the  cuftom,  is  liable  to  a  commiftion  of 
bankrupt y. 

2.  Having  thus  confidered,  who  may,  and  who  may  not, 
be  made  a  bankrupt,  we  are  to  inquire,  fecondly,  by  what  atts 
a  man  may  become  a  bankrupt.  A  bankrupt  is  **  a  trader,  who 
“  fecretes  himfelf,  or  does  certain  other  ads,  tending  to  defraud 
**  his  creditors.”  We  have  hitherto  been  employed  in  explaining 
the  former  part  of  this  defcription,  “  a  trader  let  us  now  at¬ 
tend  to  the  latter,  “  who  fecretes  himfelf,  or  does  certain  other 
<(  ads,  tending  to  defraud  his  creditors.”  And,  in  general,  when¬ 
ever  fuch  a  trader,  as  is  before  defcribed,  hath  endeavoured  to 
avoid  his  creditors  or  evade  their  juft  demands,  this  hath  been 
declared  by  the  legillature  to  be  an  ad  of  bankruptcy,  upon 
which  a  commiflion  may  be  fued  out.  For  in  this  extrajudicial 
method  of  proceeding,  which  is  allowed  merely  for  the  benefit 
of  commerce,  the  law  is  extremely  watchful  to  deted  a  man, 
whofe  circumftances  are  declining,  in  the  firft  inftance,  or  at  leaft 
as  early  as  pofiible  :  that  the  creditors  may  receive  as  large  a  pro¬ 
portion  of  their  debts  as  may  be  ;  and  that  a  man  may  not  go  on 
wantonly  wafting  his  fubftance,  and  then  claim  the  benefit  of  the 
ftatutes,  when  he  has  nothing  left  to  diftribute. 

T  o  learn  what  the  particular  ads  of  bankruptcy  are,  which, 
render  a  man  a  bankrupt,  we  muft  confult  the  feveral  ftatutes,, 
and  the  refolutions  formed  by  the  courts  thereon.  Among  thefe 

w  1  Salk.  1 10.  Skin.  292.  r  La  Hex.  Philips,  M.  6  Geo.  III.  B.  R. 
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may  therefore  be  reckoned,  i.  Departing  from  the  realm,  where¬ 
by  a  man  withdraws  himfelf  from  the  jurifdidtion  and  coercion 
of  the  law,  with  intent  to  defraud  his  creditors  \  2.  Departing 
from  his  own  houfe,  with  intent  to  fecrete  himfelf,  and  avoid  his 
creditors1.  3.  Keeping  in  his  own  houfe,  privately,  fo  as  not  to 
be  feen  or  fpoken  with  by  his  creditors,  except  for  juft  and  ne- 
ceflary  caufe ;  which  is  likewife  conftrued  to  be  an  intention  to 
defraud  his  creditors,  by  avoiding  the  procefs  of  the  law  \ 
4.  Procuring  or  fuiFering  himfelf  willingly  to  be  arrefted,  or 
outlawed,  or  imprifoned,  without  juft  and  lawful  caufe  ;  which 
is  likewife  deemed  an  attempt  to  defraud  his  creditors0.  5.  Pro¬ 
curing  his  money,  goods',  chattels,  and  effedts  to  be  attached  or 
lequeftered  by  any  legal  procefs ;  which  is  another  plain  and  di¬ 
rect  endeavour  to  dilappoint  his  creditors  of  their  fecurity 4. 
6.  Making  any  fraudulent  conveyance  to  a  friend,  or  fecret  truf* 
tee,  of  his  lands,  tenements,  goods,  or  chattels ;  which  is  an 
adt  of  the  fame  fufpicious  nature  with  the  laftc.  7.  Procuring 
any  protection,  not  being  himfelf  privileged  by  parliament,  in 
order  to  fcreen  his  perfon  from  arrefts 3  which  alfo  is  an  endea¬ 
vour  to  elude  the  juftice  of  the  law  f.  8.  Endeavouring  or  de¬ 
firing,  by  any  petition  to  the  king,  or  bill  exhibited  in  any  of 
the  king’s  courts  againft  any  creditors,  to  compel  them  to  take 
lefs  than  their  juft  debts ;  or  to  procraftinate  the  time  of  pay¬ 
ment,  originally  contracted  for  ;  which  are  an  acknowlegement  of 
either  his  poverty  or  his  knavery5.  9.  Lying  in  prifon  for  two 
months,  or  more,  upon  arreft  or  other  detention  for  debt,  with¬ 
out  finding  bail,  in  order  to  obtain  his  liberty  h.  For  the  inabi¬ 
lity  to  procure  bail  argues  a  ftrong  deficiency  in  his  credit,  owing 
either  to  his  fufpedted  poverty,  or  ill  charadter ;  and  his  negledt 
to  do  it,  if  able,  can  arife  only  from  a  fraudulent  intention  :  in 
either  of  which  cafes  it  is  high  time  for  his  creditors  to  look  to 


a  Stat.  13  Eliz.  c.  7. 
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themfelves,  and  compel  a  diftribution  of  his  effects,  io.  Efca- 
ping  from  prifon  after  an  arreft  for  a  juft  debt  of  ioo  /.  or  up¬ 
wards  \  For  no  man  would  break  prifon,  that  was  able  and  de- 
firous  to  procure  bail ;  which  brings  it  within  the  reafon  of  the 
1  aft  cafe.  n.  Negle&ing  to  make  fatisfa&ion  for  any  juft  debt 
to  the  amount  of  100L  within  two  months  after  fervice  of  legal 
procefs,  for  fuch  debt,  upon  any  trader  having  privilege  of  par¬ 
liament  k. 

These  are  the  feveral  a<fts  of  bankruptcy,  exprefily  defined 
by  the  ftatutes  relating  to  this  title  :  which  being  fo  numerous,, 
and  the  whole  law  of  bankrupts  being  an  innovation  on  the  com¬ 
mon  law,  our  courts  of  juftice  have  been  tender  of  extending  or 
multiplying  adts  of  bankruptcy  by  any  conftrudtion,  or  implica¬ 
tion.  And  therefore  fir  John  Holt  held1,  that  a  man's  removing 
his  goods  privately,  to  prevent  their  being  feifed  in  execution, 
was  no  adl  of  bankruptcy.  For  the  ftatutes  mention  only  frau¬ 
dulent  gifts  to  third  perfons,  and  procuring  them  to  be  feifed  by 
fham  procefs,  in  order  to  defraud  creditors :  but  this,  though  a 
palpable  fraud,  yet  falling  within  neither  of  thofe  cafes,  cannot 
be  adjudged  an  adt  of  bankruptcy.  So  alfo  it  has  been  determi¬ 
ned  exprefily,  that  a  banker’s  flopping  or  refufing  payment  is  no 
a <51  of  bankruptcy  ;  for  it  is  not  within  the  defcription  of  any  of 
the  ftatutes,  and  there  may  be  good  reafons  for  his  fo  doing,  as, 
fufpicion  of  forgery,  and  the  like  :  and  if,  in  confequence  of  fuch 
refufal,  he  is  arrefted,  and  puts  in  bail,  ftill  it  is  no  adl  of  bank¬ 
ruptcy  m  :  but  if  he  goes  to  prifon,  and  lies  there  two  months, 
then,  and  not  before,  is  he  become  a  bankrupt. 

W  e  have  feen  who  may  be  a  bankrupt,  and  what  atts  will 
make  him  fo  :  let  us  next  confider, 

3.  The  proceedings  on  a  commifiion  of  bankrupt;  fo  far  as 
they  affedt  the  bankrupt  himfelf.  And  thefe  depend  entirely  on 

5  Stat.  21  Jac.  I.  c.  19.  >  Lord  Raym.  725. 

*  Stat.  4 Geo.  III.  c.  33.  m  7  Mod.  139. 
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the  feveral  flatutes  of  bankruptcy0;  all  which  I  fhall  endeavour 
to  blend  together,  and  digeft  into  a  concife  methodical  order. 

And,  firft,  there  muft  be  a  petition  to  the  lord  chancellor  by 
one  creditor  to  the  amount  of  100/,  or  by  two  to  the  amount  of 
150/,  or  by  three  or  more  to  the  amount  of  200  /;  upon  which 
he  grants  a  commijjion  to  fuch  difcreet  perfons  as  to  him  fhall 
feem  good,  who  are  then  Riled  commiffioners  of  bankrupt.  The 
petitioners,  to  prevent  malicious  applications,  muft  be  bound  in 
a  fecurity  of  200/,  to  make  the  party  amends  in  cafe  they  do 
not  prove  him  a  bankrupt.  And,  if  on  the  other  hand  they  re¬ 
ceive  any  money  or  effects  from  the  bankrupt,  as  a  recompenfe 
for  fuing  out  the  commillion,  fo  as  to  receive  more  than  their  ra¬ 
table  dividends  of  the  bankrupt’s  eftate,  they  forfeit  not  only 
what  they  fhall  have  fo  received,  but  their  whole  debt.  Thefe 
provifions  are  made,  as  well  to  fecure  perfons  in  good  credit  from 
being  damnified  by  malicious  petitions,  as  to  prevent  knavifh 
combinations  between  the  creditors  and  bankrupt,  in  order  to 
obtain  the  benefit  of  a  commiffion.  When  the  commiffion  is 
awarded  and  iffued,  the  commiffioners  are  to  meet,  at  their  own 
expenfe,  and  to  take  an  oath  for  the  due  execution  of  their  com¬ 
miffion,  and  to  be  allowed  a  fum  not  exceeding  20  s.  per  diem 
each,  at  every  fitting.  And  no  commiffion  of  bankrupt  fhall 
abate,  or  be  void,  upon  any  demife  of  the  crown. 

When  the  commiffioners  have  received  their  commiffion, 
they  are  firft  to  receive  proof  of  the  perfon’s  being  a  trader,  and 
having  committed  fome  adt  of  bankruptcy ;  and  then  to  declare 
him  a  bankrupt,  if  proved  fo  ;  and  to  give  notice  thereof  in  the 
gazette,  and  at  the  fame  time  to  appoint  three  meetings.  At 
one  of  thefe  meetings  an  election  muft  be  made  of  affignees,  or 
perfons  to  whom  the  bankrupt’s  eftate  fhall  be  afhgned,  and  in 
whom  it  fhall  be  vefted  for  the  benefit  of  the  creditors ;  which 
affignees  are  to  be  chofen  by  the  major  part,  in  value,  of  the 

n  13EI1Z.C.7.  1Jac.Lc.15.  2i Jac.I.  c.19.  7Geo.  I.  c.31 .  5Ge0.II.  c. 30.  19Geo.II. 
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creditors  who  diall  then  have  proved  their  debts ;  but  may  be 
originally  appointed  by  the  commiffioners,  and  afterwards  ap¬ 
proved  or  rejected  by  the  creditors :  but  no  creditor  {hall  be 
admitted  to  vote  in  the  choice  of  affignees,  whofe  debt  on  the 
ballance  of  accounts  does  not  amount  to  10/.  And  at  the  third 
meeting,  at  farthed,  which  mu(l  be  on  the  forty  fecond  day 
after  the  advertifement  in  the  gazette,  the  bankrupt,  upon  no¬ 
tice  alfo  perfonally  ferved  upon  him  or  left  at  his  ufual  place  of 
abode,  mud:  furrender  himfelf  perfonally  to  the  commiffioners, 
and  mud:  thenceforth  in  all  refpefts  conform  to  the  directions 
of  the  flatutes  of  bankruptcy  ;  or,  in  default  thereof,  {hall 
be  guilty  of  felony  without  benefit  of  clergy,  and  diall  differ 
death,  and  his  goods  and  edate  diall  be  didributed  among  his 
creditors. 

I  n  cafe  the  bankrupt  abfconds,  or  is  likely  to  run  away,  be¬ 
tween  the  time  of  the  commiffion  iOued,  and  the  lad  day  of  fur- 
render,  he  may  by  warrant  from  any  judge  or  judice  of  the  peace 
be  committed  to  the  county  gaol,  in  order  to  be  forthcoming  to 
the  commiffioners ;  who  are  alfo  empowered  immediately  to  grant 
a  warrant  for  feifing  his  goods  and  papers. 

When  the  bankrupt  appears,  the  commiffioners  are  to  exa¬ 
mine  him  touching  fall  matters  relating  to  his  trade  and  effedts. 
They  may  alfo  fummon  before  them,  and  examine,  the  bank¬ 
rupt's  wife  and  any  other  perfon  whatfoever,  as  to  all  matters 
relating  to  the  bankrupt’s  affairs.  And  in  cafe  any  of  them  diall 
refufe  to  anfwer,  or  diall  not  anfwer  fully,  to  any  lawful  quef- 
tion,  or  diall  refufe  to  fubfcribe  fuch  their  examination,  the  com¬ 
miffioners  may  commit  them  to  prifon  without  bail,  till  they 
make  and  ffgn  a  full  anfwer;  the  commiffioners  fpecifying  in 
their  warrant  of  commitment  the  quedion  fo  refufed  to  be  an- 
fwered.  And  any  gaoler,  permitting  fuch  perfons  to  efcape,  or 
go  out  of  prifon,  diall  forfeit  500/.  to  the  creditors. 
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The  bankrupt,  upon  this  examination,  is  bound  upon  pain 
of  death  to  make  a  full  difcovery  of  all  his  eftate  and  effedts,  as 
well  in  expectancy  as  poffefiion,  and  how  he  has  difpofed  of  thq 
fame ;  together  with  all  books  and  writings  relating  thereto  :  and 
is  to  deliver  up  all  in  his  own  power  to  the  commiffioners $  (ex¬ 
cept  the  neceffary  apparel  of  himfelf,  his  wife,  and  his  children) 
or,  in  cafe  he  conceals  or  imbezzles  any  effects  to  the  amount  of 
20/,  or  withholds  any  books  or  writings,  with  intent  to  de¬ 
fraud  his  creditors,  he  fhall  be  guilty  of  felony  without  benefit 
of  clergy0. 

After  the  time  allowed  to  the  bankrupt  for  fuch  difcovery 
is  expired,  any  other  perfon  voluntarily  difcovering  any  part  of 
his  eflate,  before  unknown  to  the  aflignees,  fhall  be  entitled  to 
jive  per  cent .  out  of  the  effedts  fo  difcovered,  and  fuch  farther 
reward  as  the  afiignees  and  commiffioners  fhall  think  proper. 
And  any  truftee  wilfully  concealing  the  eftate  of  any  bankrupt, 
after  the  expiration  of  the  two  and  forty  days,  fhall  forfeit  100/, 
and  double  the  value  of  the  eftate  concealed,  to  the  creditors. 

Hitherto  every  thing  is  in  favour  of  the  creditors ;  and 
the  law  feems  to  be  pretty  rigid  and  fevere  againfl  the  bankrupt : 
but,  in  cafe  he  proves  honefl,  it  makes  him  full  amends  for  all 
this  rigor  and  feverity.  For  if  the  bankrupt  hath  made  an  in¬ 
genuous  difcovery,  hath  conformed  to  the  directions  of  the  law,, 
and  hath  adted  in  all  points  to  the  fatisfadtion  of  his  creditors  y 
and  if  they,  or  four  parts  in  five  of  them  in  number  and  value, 
(but  none  of  them  creditors  for  lefs  than  20/.)  will  fign  a  certi-. 
ficate  to  that  purport ;  the  commiffioners  are  then  to  authenticate, 
fuch  certificate  under  their  hands  and  feals,  and  to  tranfmit  it  to 
the  lord  chancellor :  and  he,  or  two  judges  whom  he  fhall  ap- 

• 

0  By  the  laws  of  Naples  all  fraudulent  the  effects  of  a  bankrupt,  or  fet  up  a  pre¬ 
bankrupts,  particularly  fuch  as  do  not  fur-  tended  debt  to  defraud  his  creditors.  (Mod. 
render  themfelves  within  four  days,  are  Un.  Hift.  xxviii.  320.) 
punilhed  with  death  :  alfo  all  who  conceal 
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point,  on  oath  made  by  the  bankrupt  that  fuch  certificate  was 
obtained  without  fraud,  may  allow  the  fame ;  or  difallow  it, 
upon  caufe  fhewn  by  any  of  the  creditors  of  the  bankrupt. 

I  F  no  caufe  be  fhewn  to  the  contrary,  the  certificate  is  al¬ 
lowed  of  courfe  ;  and  then  the  bankrupt  is  entitled  to  a  decent 
and  reafonable  allowance  out  of  his  effects,  for  his  future  fup- 
port  and  maintenance,  and  to  put  him  in  a  way  of  honed:  in- 
duftry.  This  allowance  is  alfo  in  proportion  to  his  former  good 
behaviour,  in  the  early  difcovery  of  the  decline  of  his  affairs, 
and  thereby  giving  his  creditors  a  larger  dividend.  For,  if  his 
effects  will  not  pay  one  half  of  his  debts,  or  ten  Shillings  in  the 
pound,  he  is  left  to  the  difcretion  of  the  commiffioners  and  af- 
fignees,  to  have  a  competent  fum  allowed  him,  not  exceeding 
three  per  cent :  but  if  they  pay  ten  fhillings  in  the  pound,  he  is 
to  be  allowed  jive  per  cent ;  if  twelve  fhillings  and  fixpence,  then 
/even  and  a  half  per  cent ;  and  if  fifteen  fhillings  in  the  pound, 
then  the  bankrupt  fhall  be  allowed  ten  per  cent :  provided,  that 
fuch  allowance  do  not  in  the  firffc  cafe  exceed  200  /,  in  the  fecond 
250/,  and  in  the  third  300/.  p 

Besides  this  allowance,  he  has  alfo  an  indemnity  granted  him, 
of  being  free  and  difcharged  for  ever  from  all  debts  owing  by  him 
at  the  time  he  became  a  bankrupt ;  even  though  judgment  fhall 
have  been  obtained  againft  him,  and  he  lies  in  prifon  upon  exe¬ 
cution  for  fuch  debts ;  and,  for  that  among  other  purpofes,  all  pro¬ 
ceedings  on  commiffion  of  bankrupt  are,  on  petition,  to  be  en¬ 
tered  of  record,  as  a  perpetual  bar  againfl:  actions  to  be  commen¬ 
ced  on  this  account :  though,  in  general,  the  production  of  the 
certificate  properly  allowed  fhall  be  fufficient  evidence  of  all  previ- 


P  By  the  Roman  law  of  cefllon,  if  the 
debtor  acquired  any  confiderable  property 
fubfequent  to  the  giving  up  of  his  all,  it 
was  liable  to  the  demands  of  his  creditors. 
(Ff.  42.  3.  4.)  But  this  did  not  extend  to 
fuch  allowance  as  was  left  to  him  on  the 


fcore  of  compaflion,  for  the  maintenance  of 
himfelf  and  family.  Si  quid  mijeri cor  dine 
caufa  ei  fuerit  rtliflum ,  puta  meqftruum  <vel 
annuum ,  alimentorum  nomine ,  non  oportet  prop¬ 
ter  hoc  bona  ejus  iterato  venundari :  nec  enirn 
fraudandus  eji  alimentis  ccttidianis .  [Ibid.  1.6.) 
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ous  proceedings.  Thus  the  bankrupt  becomes  a  clear  man  again  ; 
and,  by  the  affiftance  of  his  allowance  and  his  own  induftry, 
may  become  a  ufeful  member  of  the  commonwealth  :  which  is 
the  rather  to  be  expeded,  as  he  cannot  be  entitled  to  thefe  be¬ 
nefits,  but  by  the  teftimony  of  his  creditors  themfelves  of  his 
honed:  and  ingenuous  difpofition  $  and  unlefs  his  failures  have 
been  owing  to  misfortunes,  rather  than  to  mifcondud  and  ex¬ 
travagance. 

For  no  allowance  or  indemnity  fhall  be  given  to  a  bankrupt, 
unlefs  his  certificate' be  figned  and  allowed,  as  before-mentioned ; 
and  alfo,  if  any  creditor  produces  a  fictitious  debt,  and  the  bank¬ 
rupt  does  not  make  difcovery  of  it,  but  fuffers  the  fair  creditors 
to  be  impofed  upon,  he  lofes  all  title  to  thefe  advantages.  Nei¬ 
ther  can  he  claim  them,  if  he  has  given  with  any  of  his  child¬ 
ren  above  100/.  for  a  marriage  portion,  unlefs  he  had  at  that 
time  fufficient  left  to  pay  all  his  debts ;  or  if  he  has  loffc  at  any 
one  time  5/,  or  in  the  whole  joo/,  within  a  twelvemonth  be¬ 
fore  he  became  bankrupt,  by  any  manner  of  gaming  or  wagering 
whatfoever ;  or,  within  the  fame  time,  has  loft  to  the  value  of 
100/.  by  ftockjobbing.  Alfo,  to  prevent  the  too  common  prac¬ 
tice  of  frequent  and  fraudulent  or  carelefs  breaking,  a  mark  is 
fet  upon  fuch  as  have  been  once  cleared  by  a  commiffion  of  bank¬ 
rupt,  or  have  compounded  with  their  creditors,  or  have  been 
delivered  by  an  ad  of  infolvency :  which  is  an  occafional  ad, 
frequently  palled  q  by  the  legiflature ;  whereby  all  perfons  what¬ 
foever,  who  are  either  in  too  low  a  way  of  dealing  to  become 
bankrupts,  or  not  being  in  a  mercantile  ftate  of  life  are  not  in¬ 
cluded  within  the  laws  of  bankruptcy,  are  difcharged  from  all 
fuits  and  imprifonment,  upon  delivering  up  all  their  eftate  and 
effeds  to  their  creditors  upon  oath,  at  the  fefiions  or  afiifes j  in 
which  cafe  their  perjury  or  fraud  is  ufually,  as  in  cafe  of  bank¬ 
rupts,  punifhed  with  death.  Perfons  who  have  been  once  cleared 
by  this,  or  either  of  the  other  methods,  (of  compofition  with 
their  creditors,  or  bankruptcy)  and  afterwards  become  bankrupts 
*  Stat.  28  Geo.  II.  c>  13.  32  Geo.  II.  c.  28.  1  Geo.  III.  c.  17.  5  Geo.  III.  c.  41. 
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again,  unlefs  they  pay  full  fifteen  fhillings  in  the  pound,  are  only 
thereby  indemnified  as  to  the  confinement  of  their  bodies ;  but 
any  future  eftate  they  fhall  acquire  remains  liable  to  their  credi¬ 
tors,  excepting  their  neceftary  apparel,  houfehold  goods,  and  the 
tools  and  implements  of  their  trades. 

Thus  much  for  the  proceedings  on  a  commiflion  of  bank¬ 
rupt,  fo  far  as  they  affedt  the  bankrupt  himfelf  perfonally.  Let 
us  next  confider, 

4.  H  o  w  fuch  proceedings  affedt  or  transfer  the  ejlate  and 
property  of  the  bankrupt.  The  method  whereby  a  real  eftate, 
in  lands,  tenements,  and  hereditaments,  may  be  transferred  by 
bankruptcy,  was  fhewn  under  it’s  proper  head,  in  a  former  chap¬ 
ter  r.  At  prefent  therefore  we  are  only  to  confider  the  transfer 
of  things  perfonal  by  this  operation  of  law. 

B  y  virtue  of  the  ftatutes  before-mentioned  all  the  perfonal 
eftate  and  effedts  of  the  bankrupt  are  confidered  as  vefted,  by  the 
adt  of  bankruptcy,  in  the  future  afiignees  of  his  commiftioners, 
whether  they  be  goods  in  adtual pojfejjion,  or  debts,  contradts,  and 
other  chofes  in  adlion  ;  and  the  commiftioners  by  their  warrant 
may  caufe  any  houfe  or  tenement  of  the  bankrupt  to  be  broken 
open,  in  order  to  enter  upon  and  feife  the  fame.  And,  when 
the  aflignees  are  chofen  or  approved  by  the  creditors,  the  com¬ 
miftioners  are  to  afftgn  every  thing  over  to  them  j  and  the  pro¬ 
perty  of  every  part  of  the  eftate  is  thereby  as  fully  vefted  in 
them,  as  it  was  in  the  bankrupt  himfelf,  and  they  have  the  fame 
remedies  to  recover  it s. 

The  property  vefted  in  the  aftignees  is  the  whole  that  the 
bankrupt  had  in  himfelf,  at  the  time  he  committed  the  firft  adt 
of  bankruptcy,  or  that  has  been  vefted  in  him  ftnce,  before  his 
debts  are  fatisfied  or  agreed  for.  Therefore  it  is  ufually  faid,  that 
once  a  bankrupt,  and  always  a  bankrupt  :  by  which  is  meant, 

1  pag.  285.  *  12  Mod.  324. 
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that  a  plain  direft  aft:  of  bankruptcy  once  committed  cannot  be 
purged,  or  explained  away,  by  any  fubfequent  conduct,  as  a  du¬ 
bious  equivocal  aft  may  be1;  but  that,  if  a  commiffion  is  after¬ 
wards  awarded,  the  commiffion  and  the  property  of  the  affignees 
fhall  have  a  relation,  or  reference,  back  to  the  firfl:  and  original 
aft  of  bankruptcy  u.  Infomuch  that  all  tranfaftions  of  the  bank¬ 
rupt  are  from  that  time  abfolutely  null  and  void,  either  with  re¬ 
gard  to  the  alienation  of  his  property,  or  the  receipt  of  his  debts 
from  fuch  as  are  privy  to  his  bankruptcy;  for  they  are  no  longer 
his  property,  or  his  debts,  but  thofe  of  the  future  affignees.  And, 
if  an  execution  be  fued  out,  but  not  ferved  and  executed  on  the 
bankrupt’s  effefts  till  after  the  aft  of  bankruptcy,  it  is  void  as 
againfl  the  affignees.  But  the  king  is  not  bound  by  this  fiftitious 
relation,  nor  is  within  the  ftatutes  of  bankrupts w;  for  if,  after 
the  aft  of  bankruptcy  committed  and  before  the  affignment  of 
his  effefts,  an  extent  iffues  for  the  debt  of  the  crown,  the  goods 
are  bound  thereby*.  In  France  this  doftrine  of  relation  is  car¬ 
ried  to  a  very  great  length ;  for  there  every  aft  of  a  merchant, 
for  ten  days  precedent  to  the  aft  of  bankruptcy,  is  prefumed  to 
be  fraudulent,  and  is  therefore  voidy.  But  with  us  the  law  Hands 
upon  a  more  reafonable  footing  :  for,  as  thefe  afts  of  bankruptcy 
may  fometimes  be  fecret  to  all  but  a  few,  and  it  would  be  pre¬ 
judicial  to  trade  to  carry  this  notion  to  it’s  utmoft  length,  it  is 
provided  by  Hatute  19  Geo.  II.  c.  32.  that  no  money  paid  by  a 
bankrupt  to  a  bona  fide  or  real  creditor,  in  a  courfe  of  trade,  even 
after  an  aft  of  bankruptcy  done,  fhall  be  liable  to  be  refunded. 
Nor,  by  ftatute  1  Jac.  I.  c.  15.  fhall  any  debtor  of  a  bankrupt, 
that  pays  him  his  debt,  without  knowing  of  his  bankruptcy,  be 
liable  to  account  for  it  again.  The  intention  of  this  relative  power 
being  only  to  reach  fraudulent  tranfaftions,  and  not  to  diftrefs 
the  fair  trader. 

The  affignees  may  purfue  any  legal  method  of  recovering  this 
property  fo  veiled  in  them,  by  their  own  authority ;  but  cannot 

1  Salk.  no.  r  Viner.  Abr.  t.  creditor  and  bankr.  104. 

8  4  Burr.  32.  y  Sp.  L.  b.  29.  c,  16. 

w  Atk,  262. 
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commence  a  fuit  in  equity ,  nor  compound  any  debts  owing  to  the 
bankrupt,  nor  refer  any  matters  to  arbitration,  without  the  con- 
fent  of  the  creditors,  or  the  major  part  of  them  in  value,  at  a 
meeting  to  be  held  in  purfuance  of  notice  in  the  gazette. 

When  they  have  got  in  all  the  effe&s  they  can  reafonably 
hope  for,  and  reduced  them  to  ready  money,  the  affignees  muft, 
within  twelve  months  after  the  commiffion  iffued,  give  one  and 
twenty  days  notice  to  the  creditors  of  a  meeting  for  a  dividend  or 
diflribution  y  at  which  time  they  inuft  produce  their  accounts, 
and  verify  them  upon  oath,  if  required.  And  then  the  commif- 
fioners  (hall  diredt  a  dividend  to  be  made,  at  fo  much  in  the 
pound,  to  all  creditors  who  have  before  proved,  or  (hall  then 
prove,  their  debts.  This  dividend  muff  be  made  equally,  and  in 
a  ratable  proportion,  to  all  the  creditors,  according  to  the  quan¬ 
tity  of  their  debts ;  no  regard  being  had  to  the  quality  of  them. 
Mortgages  indeed,  for  which  the  creditor  has  a  real  fecurity  in 
his  own  hands,  are  entirely  fafe ;  for  the  commiffion  of  bank¬ 
rupt  reaches  only  the  equity  of  redemption z.  So  are  alfo  per- 
fonal  debts,  where  the  creditor  has  a  chattel  in  his  hands,  as  a 
pledge  or  pawn  for  the  payment,  or  has  taken  the  debtor’s  lands 
or  goods  in  execution.  And,  upon  the  equity  of  the  Statute 
8  Ann.  c.  14.  (which  directs,  that,  upon  all  executions  of  goods 
being  on  any  premifes  demifed  to  a  tenant,  one  year’s  rent  and 
no  more  (hall,  if  due,  be  paid  to  the  landlord)  it  hath  alfo  been 
held,  that  under  a  commiffion  of  bankrupt,  which  is  in  the  na¬ 
ture  of  a  ftatute-execution,  the  landlord  (hall  be  allowed  his  ar¬ 
rears  of  rent  to  the  fame  amount,  in  preference  to  other  credi¬ 
tors,  even  though  he  hath  neglected  to  diftrein,  while  the  goods 
remained  on  the  premifes  ;  which  he  is  otherwife  intitled  to  do 
for  his  intire  rent,  be  the  quantum  what  it  may3.  But,  otherwife, 
judgments  and  recognizances,  (both  which  are  debts  of  record, 
and  therefore  at  other  times  have  a  priority)  and  alfo  bonds  and 
obligations  by  deed  or  fpecial  instrument  (which  are  called  debts 
by  fpecial ty,  and  are  ufually  the  next  in  order)  thefe  are  all  put 
*  Finch.  Rep.  466.  a  Atk.  103,  104. 
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on  a  level  with  debts  by  mere  fimple  contract,  and  all  paid  pari 
pajju .  Nay,  fo  far  is  this  matter  carried,  that,  by  the  exprefs 
provifion  of  the  Aatutes,  debts  not  due  at  the  time  of  the  divi¬ 
dend  made,  as  bonds  or  notes  of  hand  payable  at  a  future  day, 
fliall  be  paid  equally  with  the  reftb,  allowing  a  difeount  or  draw¬ 
back  in  proportion.  And  infurances,  and  obligations  upon  bot¬ 
tomry  or  refpondentia ,  bona  Jide  made  by  the  bankrupt,  though 
forfeited  after  the  commiffion  is  awarded,  fliall  be  looked  upon  in 
the  fame  light  as  debts  contracted  before  any  ad  of  bankruptcy. 

Within  eighteen  months  after  the  commiffion  ilfued,  a  fe- 
cond  and  final  dividend  fliall  be  made,  unlefs  all  the  effeds  were 
exhaufted  by  the  firfl.  And  if  any  furplus  remains,  after  paying 
every  creditor  his  full  debt,  it  fliall  be  reftored  to  the  bankrupt. 
This  is  a  cafe  which  fometimes  happens  to  men  in  trade,  who 
involuntarily,  or  at  lead  unwarily,  commit  ads  of  bankruptcy, 
by  abfeonding  and  the  like,  while  their  effeds  are  more  than  fuf- 
ficient  to  pay  their  creditors.  And,  if  any  fufpicious  or  malevo¬ 
lent  creditor  will  take  the  advantage  of  fuch  ads,  and  fue  out  a 
commiffion,  the  bankrupt  has  no  remedy,  but  mull  quietly  fub- 
mit  to  the  effeds  of  his  own  imprudence ;  except  that,  upon  fa- 
tisfadion  made  to  all  the  creditors,  the  commiffion  may  be  fuper- 
fededc.  This  cafe  may  alfo  happen,  when  a  knave  is  defirous  of 
defrauding  his  creditors,  and  is  compelled  by  a  commiffion  to  do 
them  that  juflice,  which  otherwife  he  wanted  to  evade.  And 
therefore,  though  the  ufual  rule  is,  that  all  interefl  on  debts  car¬ 
rying  interefl:  fliall  ceafe  from  the  time  of  iffuing  the  commiffion, 
yet,  in  cafe  of  a  furplus  left  after  payment  of  every  debt,  fuch 
interefl  fliall  again  revive,  and  be  chargeable  on  the  bankrupt*1, 
or  his  reprefentatives. 

*  Lord  Raym.  1549.  6  Atk.  244. 

c  2  Ch.  Caf.  144.  -  _ 
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Chapter  the  thirty  second. 

Of  TITLE  by  TESTAMENT,  and 
ADMINISTRATION* 


r'  B"'  HERE  yet  remain  to  be  examined,  in  the  prefent  chap- 
JL  ter,  two  other  methods  of  acquiring  perfonal  eftates,  viz, 
by  tejlament  and  adminijlration ,  And  thefe  I  propofe  to  confider 
in  one  and  the  fame  view  ;  they  being  in  their  nature  fo  con¬ 
nected  and  blended  together,  as  makes  it  impofTible  to  treat  of 
them  diftin&ly,  without  manifeft  tautology  and  repetition. 

XI,  XII.  In  the  purfuit  then  of  this  joint  fubjeCt,  I  fhall, 
iirft,  enquire  into  the  original  and  antiquity  of  teflaments  and 
adminiftrations ;  fhall,  fecondly,  fhew  who  is  capable  of  making 
a  laft  will  and  teftament ;  fhall,  thirdly,  confider  the  nature  of 
a  teftament  and  it’s  incidents  fhall,  fourthly,  fhew  what  an  exe¬ 
cutor  and  adminiftrator  are,  and  how  they  are  to  be  appointed ; 
and,  laftly,  fhall  feleCfc  fome  few  of  the  general  heads  of  the  of¬ 
fice  and  duty  of  executors  and  adminiflrators. 

First,  as  to  the  original  of  teflaments  and  adminiftrations. 
We  have  more  than  once  obferved,  that,  when  property  came  to 
be  vefted  in  individuals  by  the  right  of  occupancy,  it  became  ne- 
ceffary  for  the  peace  of  fociety,  that  this  occupancy  fhould  be 
continued,  not  only  in  the  prefent  poffeflbr,  but  in  thofe  perfons 
to  whom  he  fhould  think  proper  to  transfer  it;  which  introduced 

Vol.II.  Ooo  the 
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the  do&rine  and  practice  of  alienations,  gifts,  and  contracts. 
But  thefe  precautions  would  be  very  fhort  and  imperfeCt,  if  they 
were  confined  to  the  life  only  of  the  occupier  ;  for  then  upon 
his  death  all  his  goods  would  again  become  common,  and  create 
an  infinite  variety  of  flrife  and  confufion.  The  law  of  very  many 
focieties  has  therefore  given  to  the  proprietor  a  right  of  conti¬ 
nuing  his  property  after  his  death,  in  fuch  pcrfons  as  he  fhall 
name ;  and,  in  defeCt  of  fuch  appointment  or  nomination,  the 
law  of  every  fociety  has  directed  the  goods  to  be  veiled  in  certain 
particular  individuals,  exclufive  of  all  other  perfons a.  The  for¬ 
mer  method  of  acquiring  perfonal  property,  according  to  the  ex- 
prefs  directions  of  the  deceafed,  we  call  a  tejiament :  the  latter, 
which  is  alfo  according  to  the  will  of  the  deceafed,  not  expreffed 
indeed  but  prefumed  by  the  law  b,  we  call  in  England  an  admi- 
nijiration ;  being  the  fame  which  the  civil  lawyers  term  a  fuc- 
ceffton  ab  intejiato ,  and  which  anfwers  to  the  defcent  or  inherits 
ance  of  real  eflates. 

Testaments  are  of  very  high  antiquity.  We  find  them 
in  ufe  among  the  anticnt  Hebrews ;  though  I  hardly  think  the 
example  ufually  given  c,  of  Abraham’s  complaining d  that,  unlefs 
he  had  fome  children  of  his  body,  his  fleward  Eliezer  of  Da- 
mafeus  would  be  his  heir,  is  quite  conclufive  to  fliew  that  he 
had  made  him  fo  by  will.  And  indeed  a  learned  writer  e  has  ad¬ 
duced  this  very  pafiage  to  prove,  that  in  the  patriarchal  age,  on 
failure  of  children  or  kindred,  the  fervants  born  under  their 
mailer’s  roof  fucceeded  to  the  inheritance  as  heirs  at  lawh  But, 
(to  omit  what  Eufebius  and  others  have  related  of  Noah’s  tefla- 
ment,  made  in  writing  and  witnefied  under  his  feal,  whereby  he 
difpofed  of  the  whole  world g)  I  apprehend  that  a  much  more 
authentic  inflance  of  the  early  ufe  of  teflaments  may  be  found 
in  the  facred  writings11,  wherein  Jacob  bequeaths  to  his  fon  Jo- 

a  Puff.  L.  of  N.  b.  4.  c.  10.  *  Taylor’s  elem.  civ.  law.  517. 

b  Ibid.  b.  4.  c.  1 1.  f  See  pag.  12. 

c  Earbeyr.  Puff.  4.  10-4.  Godolph.  Orph,  s  Selden.  de  f;«c.  Ebr.  c,  24. 
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feph  a  portion  of  his  inheritance  double  to  that  of  his  brethren : 
which  will  we  find  carried  into  execution  many  hundred  years 
afterwards,  when  the  pofterity  of  Jofeph  were  divided  into  two 
diflindl  tribes,  thofe  of  Ephraim  and  Manafieh,  and  had  two 
feveral  inheritances  afiigned  them  3  whereas  the  defendants  of 
each  of  the  other  patriarchs  formed  only  one  fingle  tribe,  and 
had  only  one  lot  of  inheritance.  Solon  was  the  firfl:  legiflator 
that  introduced  wills  into  Athens 1 3  but  in  many  other  parts  of 
Greece  they  were  totally  difcountenancedk.  In  Rome  they  were 
unknown,  till  the  laws  of  the  twelve  tables  were  compiled,  which 
firfl  gave  the  right  of  bequeathing1:  and,  among  the  northern 
nations,  particularly  among  the  Germans  m,  teftaments  were  not 
received  into  ufe.  And  this  variety  may  ferve  to  evince,  that 
the  right  of  making  wills,  and  difpofing  of  property  after  death, 
is  merely  a  creature  of  the  civil  ftate0  ;  which  has  permitted  it 
in  fome  countries,  and  denied  it  in  others  :  and,  even  where  it 
is  permitted  by  law,  it  is  fubjedted  to  different  formalities  and 
reftridlions  in  almoft  every  nation  under  heaven0. 


With  us  in  England  this  power  of  bequeathing  is  co-eval 
with  the  firfl  rudiments  of  the  law :  for  we  have  no  traces  or 
memorials  of  any  time  when  it  did  not  exift.  Mention  is  made 
of  inteflacy,  in  the  old  law  before  the  conquefl,  as  being  merely 
accidental  j  and  the  diflribution  of  the  inteflate’s  eflate,  after 
payment  of  the  lord's  heriot,  is  then  diredted  to  go  according  to 
the  eflablifhed  law,  fi  She  quit  incuria.  Jive  morte  repentina,fuerit 
“  intejlatus  mortnus ,  dominus  tamen  nullam  rerum  fuarum  partem 
“  (praeter  earn  quae  jure  debetur  hereoti  nomine J  fibi  ajfumito .  Verum 
“  pojfejjiones  uxori ,  liber  is,  et  cognat  ione  proximis ,  pro  fuo  cuique 
“jure,  dijlribuantur P.”  But  we  are  not  to  imagine,  that  the 
power  of  bequeathing  extended  originally  to  all  a  man's  perfonal 
eflate.  On  the  contrary,  Glanvil  will  inform  usq,  that  by  the 


1  Plutarch,  in  vita  Solon. 
k  Pott.  Anticj.  I,  4.  c.  15. 
1  lnjl.  2.  22.  I. 
w  Tacit,  de  tr.tr %  Germ,  2  r , 
*  Sec  pag.  13. 
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common  law,  as  it  flood  in  the  reign  of  Henry  the  fecond,  a 
man’s  goods  were  to  be  divided  into  three  equal  parts  ;  of  which 
one  went  to  his  heirs  or  lineal  defcendants,  another  to  his  wife, 
and  the  third  was  at  his  own  difpofal  :  or  if  he  died  without  a 
wife,  he  might  then  difpofe  of  one  moiety,  and  the  other  went 
to  his  children  ;  and  fo  e  converfo ,  if  he  had  no  children,  the 
wife  was  entitled  to  one  moiety,  and  he  might  bequeath  the 
other  :  but,  if  he  died  without  either  wife  or  iffue,  the  whole  was 
at  his  own  difpofal r.  The  fhares  of  the  wife  and  children  was 
called  their  reafonable  parts ;  and  the  writ  de  rationabili  parte  bo- 
norum  was  given  to  recover  it8. 

This  continued  to  be  the  law  of  the  land  at  the  time  of  magnet 
cartay  which  provides,  that  the  king’s  debts  fhall  firfl  of  all  be 
levied,  and  then  the  refidue  of  the  goods  fhall  go  to  the  execu¬ 
tor  to  perform  the  will  of  the  deceafed  :  and,  if  nothing  be  owing 
to  the  crown,  “  omnia  cat  alia  cedant  defuntto  ;  falvis  uxori  ipjlns 
“  et  pueris  fuis  rationabilibus  par tibus  fuis  V’  In  the  reign  of  king 
Edward  the  third  this  right  of  the  wife  and  children  was  flill 
held  to  be  the  univerfal  or  common  law u ;  though  frequently 
pleaded  as  the  local  cuflom  of  Berks,  Devon,  and  other  coun¬ 
ties w:  and  fir  Henry  Finch  lays  it  down  expreflly*,  in  the  reign 
of  Charles  the  firfl,  to  be  the  general  law  of  the  land.  But  this 
law  is  at  prefent  altered  by  imperceptible  degrees,  and  the  de¬ 
ceafed  may  now  by  will  bequeath  the  whole  of  his  goods  and 
chattels ;  though  we  cannot  trace  out  when  firfl  this  alteration 


*  Bratton.  /.  2.  c.  26.  Flet.  /.  fe.  c.  57. 

*  F.  N.  B.  122. 

*  9  Hen.  III.  c.  iS. 

u  A  widow  brought  an  attion  of  detinue 
againft  her  hufband’s  executors,  quod  cum 
per  confuetudinem  totius  regni  Angliae  baRenus 
ujitatam  et  approbatam,  uxores  debent  et  folent 
a  tempore  &cy  habere  fuam  ratlonabilem  par¬ 
tem  bonorum  maritorum  fuoritm  :  it  a  'videlicet , 
quod  Ji  nullos  habuerint  liber  os  y  tunc  medicta - 
tem  ;  ety  fi  babuerinty  tunc  tertiam  partemy  &c; 
and  that  her  hulband  died  worth  200, 000 


marks,  without  iffue  had  between  them; 
and  thereupon  fhe  claimed  the  moiety. 
Some  exceptions  were  taken  to  the  plead¬ 
ings,  and  the  fatt  of  the  hufband’s  dying 
without  iffue  was  denied  ;  but  the  rule  cf 
law,  as  ftated  in  the  writ,  feems  to  have 
been  univerfally  allowed.  (M.  30  Ed™. 
III.  2q.)  And  a  fimilar  cafe  occurs  in 
H.  17  Ed™.  III.  9. 

w  Reg.  Brew.  142.  Co.  Litt.  1 76. 
x  Law.  175. 
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began.  Indeed  fir  Edward  Cokey  is  of  opinion,  that  this  never 
was  the  general  law,  but  only  obtained  in  particular  places  by 
fpecial  cuftom :  and  to  eftablilh  that  dottrine  he  relies  on  a  paf- 
fage  in  Bratton,  which  in  truth,  when  compared  with  the  con¬ 
text,  makes  direttly  againft  his  opinion.  For  Bratton2  lays  down 
the  dottrine  of  the  reafonable  part  to  be  the  common  law ;  but 
mentions  that  as  a  particular  exception,  which  fir  Edward  Coke 
has  haftily  cited  for  the  general  rule.  And  Glanvil,  ?nagtia  carta , 
Fleta,  the  year-books,  Fitzherbert,  and  Finch,  do  all  agree  with 
Bratton,  that  this  right  to  the  pars  rationabilis  was  by  the  com¬ 
mon  law  :  which  alfo  continues  to  this  day  to  be  the  general 
law  of  our  filler  kingdom  of  Scotland  a.  To  which  we  may  add, 
that,  whatever  may  have  been  the  cuftom  of  later  years  in  many 
parts  of  the  kingdom,  or  however  it  was  introduced  in  deroga¬ 
tion  of  the  old  common  law,  the  antient  method  continued  in 
ufe  in  the  province  of  York,  the  principality  of  Wales,  and  the 
city  of  London,  till  very  modem  times :  when,  in  order  to  fa¬ 
vour  the  power  of  bequeathing,  and  to  reduce  the  whole  king¬ 
dom  to  the  fame  ftandard,  three  ftatutes  have  been  provided  ; 
the  one  4  &  5  W.  &  M.  c.  2.  explained  by  2  6c  3  Ann.  c.  5.  for 
the  province  of  York ;  another  7  &  8  W.  III.  c.  38.  for  Wales; 
and  a  third,  1 1  Geo.  I.  c.  18.  for  London  :  whereby  it  is  enatted, 
that  perfons  within  thofe  diftritts,  and  liable  to  thofe  cuftoms, 
may  (if  they  think  proper)  difpofe  of  all  their  perfonal  eftates 
by  will ;  and  the  claims  of  the  widow,  children,  and  other  re¬ 
lations,  to  the  contrary,  are  totally  barred.  Thus  is  the  old  com¬ 
mon  law  now  utterly  abolifhed  throughout  all  the  kingdom  of 
England,  and  a  man  may  devife  the  whole  of  his  chattels  as 
freely,  as  he  formerly  could  his  third  part  or  moiety.  In  difpo- 
ftng  of  which,  he  was  bound  by  the  cuftom  of  many  places  (as 
was  ftated  in  a  former  chapter b)  to  remember  his  lord  and  the 
church,  by  leaving  them  his  two  beft  chattels,  which  was  the 
original  of  heriots  and  mortuaries;  and  afterwards  he  was  left  at 
his  own  liberty,  to' bequeath  the  remainder  as  he  pleafed. 


7  2  Inft  33. 

*  /.  2.  r.  26.  §.  2. 


a  Dalrymp.  of  feud,  property,  145. 
b  pag.  426. 


494 


The  Rights 


Book  II. 


In  cafe  a  perfon  made  no  difpofition  of  fuch  of  his  goods  as 
were  tellable,  whether  that  were  only  part  or  the  whole  of  them, 
he  was,  and  is,  faid  to  die  inteftate ;  and  in  fuch  cafes  it  is  faid, 
that  by  the  old  law  the  king  was  entitled  to  feife  upon  his  goods, 
as  the  parens  patriae>  and  general  truftee  of  the  kingdom c.  This 
prerogative  the  king  continued  to  exercifc  for  fomc  time  by  his 
own  minifters  of  juftice  ;  and  probably  in  the  county  court,  where 
matters  of  all  kinds  were  determined :  and  it  was  granted  as  a 
franchife  to  many  lords  of  manors,  and  others,  who  have  to  thif 
day  a  prefcriptive  right  to  grant  adminiftration  to  their  inteftate 
tenants  and  fuitors,  in  their  own  courts  baron  and  other  courts, 
or  to  have  their  wills  there  proved,  in  cafe  they  made  any  difpo- 
fitiond.  Afterwards  the  crown,  in  favour  of  the  church,  inverted 
the  prelates  with  this  branch  of  the  prerogative;  which  was 
done,  faith  Perkins %  becaufe  it  was  intended  by  the  law,  that 
fpiritual  men  are  of  better  confcicnce  than  laymen,  and  that  they 
had  more  knowlege  what  things  would  conduce  to  the  benefit  of 
the  foul  of  the  deceafed.  The  goods  therefore  of  inteftates  were 
given  to  the  ordinary  by  the  crown  ;  and  he  might  feife  them, 
and  keep  them  without  wafting,  and  alfo  might  give,  alien,  or 
fell  them  at  his  will,  and  difpofe  of  the  money  in pios  nfus :  and,  if 
he  did  otherwife,he  broke  the  confidence  which  the  law  repofed  in 
him f.  So  that  properly  the  whole  intereft  and  power,  which  were  • 
granted  to  the  ordinary,  were  only  thofe  of  being  the  king's  almo¬ 
ner  within  his  diocefe  ;  in  truft  to  diftribute  the  inteftate's  goods 
in  charity  to  the  poor,  or  in  fuch  fuperftitious  ufes  as  the  miftaken 
zeal  of  the  times  had  denominated  pious And,  as  he  had  thus 
the  difpofition  of  inteftates  effects,  the  probate  of  wills  of  courfe 
followed :  for  it  was  thought  juft  and  natural,  that  the  will  of 
the  deceafed  fhould  be  proved  to  the  fatisfa&ion  of  the  prelate, 
whofe  right  of  diftributing  his  chattels  for  the  good  of  his  foul 
was  effe&ually  fuperfeded  thereby. 
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The  goods  of  the  inteftate  being  thus  veiled  in  the  ordinary 
upon  the  moft  folemn  and  confcientious  trufl,  the  reverend  pre¬ 
lates  were  therefore  not  accountable  to  any,  but  to  God  and 
themfelves,  for  their  condudth.  But  even  in  Fleta’s  time  it  was 
complained1,  “  quod  or  dinar  ii,  hujufmodi  bona  nomine  ecclefiae  occu~ 
(t  pant es,  nullam  vel  faltem  in  debit  am  faciunt  diftributionem''  And 
to  what  a  length  of  iniquity  this  abufe  was  carried,  raoft  evidently 
appears  from  a  glofs  of  pope  Innocent  IV k,  written  about  the 
year  1250;  wherein  he  lays  it  down  for  eftablifhed  canon  law, 
that  “  in  Britannia  tertia  pars  honor um  decedent ium  ab  intejkito  in 
“  opus  ecclejiae  et  pauperum  difpenfanda  ejl Thus  the  popifh  clergy 
took  to  themfelves  1  ( under  the  name  of  the  church  and  poor ) 
the  whole  refidue  of  the  deceafed’s  eftate,  after  the  partes  ratio - 
nabilesy  or  two  thirds,  of  the  wife  and  children  were  dedu&ed  ; 
without  paying  even  his  lawful  debts,  or  other  charges  thereon. 
For  which  reafon  it  was  enaded  by  the  flatute  of  Weftm.  2.  m 
that  the  ordinary  fhall  be  bound  to  pay  the  debts  of  the  inteflate 
fo  far  as  his  goods  will  extend,  in  the  fame  manner  that  execu¬ 
tors  were  bound  in  cafe  the  deceafed  had  left  a  will :  a  ufe  more 
truly  pious,  than  any  requieniy  or  mafs  for  his  foul.  This  was 
the  firffc  check  given  to  that  exorbitant  power,  which  the  law 
had  entrusted  with  ordinaries.  But,  though  they  were  now  made 
liable  to  the  creditors  of  the  inteflate  for  their  juft  and  lawful 
demands,  yet  the  rejiduuniy  after  payment  of  debts,  remained 
flill  in  their  hands,  to  be  applied  to  whatever  purpofes  the  con- 
fcience  of  the  ordinary  fhould  approve.  The  flagrant  abufes  of 
which  power  occafioned  the  legislature  again  to  interpofe,  in  or¬ 
der  to  prevent  the  ordinaries  from  keeping  any  longer  the  admi- 
niflration  in  their  own  hands,  or  thofe  of  their  immediate  de- 


1  Plowd.  277. 

1  l.  2.  c.  57.  §.  io. 
k  in  Decretal.  1.  5.  t,  3.  c.  42 . 

1  The  proportion  given  to  the  prieft,  and 
to  other  pious  ufes,  was  different  in  diffe¬ 
rent  countries.  In  the  archdeaconry  ofRich- 


morad  in  Yorkfhirc,  this  proportion  was  fet¬ 
tled  by  a  papal  bulle  A.  D.  1254.  ( Regljl . 
honoris  de  RicJm.  10 1 .)  and  was  obferved 
till  aboliffied  by  the  ftatute  26  Hen.  VIII. 
c.  15. 

m  13  Edw.  I.  c.  19. 
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pendents :  and  therefore  the  ftatute  31  Edw.III.  c.  u,  provides, 
that,  in  cafe  of  inteftacy,  the  ordinary  ftiall  difpute  the  neareft 
and  moil  lawful  friends  of  the  deceafed  to  adminifter  his  goods ; 
which  adminiftrators  are  put  upon  the  fame  footing,  with  regard 
to  fuits  and  to  accounting,  as  executors  appointed  by  will.  This 
is  the  original  of  adminiftrators,  as  they  at  prefent  ftand ;  who 
are  only  the  officers  of  the  ordinary,  appointed  by  him  in  pur- 
fuance  of  this  ftatute,  which  fingles  out  the  ?iext  and  mojt  lawful 
friend  of  the  inteftate  ;  who  is  interpreted11  to  be  the  next  of 
blood  that  is  under  no  legal  difabilities.  The  ftatute  21  Hen. VIII. 
c.  5.  enlarges  a  little  more  the  power  of  the  ecclefiaftieal  judge  * 
and  permits  him  to  grant  adminiftration  either  to  the  widow,  or 
the  next  of  kin,  or  to  both  of  them,  at  his  own  diferetion  ;  and, 
where  two  or  more  perfons  are  in  the  fame  degree  of  kindred, 
gives  the  ordinary  his  ele&ion  to  accept  whichever  he  pleafes. 

Upon  this  footing  ftands  the  general  law  of  adminiftrations 
at  this  day.  I  lhall,  in  the  farther  progr<T  of  this  chapter,  men¬ 
tion  a  few  more  particulars,  with  regard  to  who  may,  and  who 
may  not,  be  adminiftrator  ;  and  what  he  is  bound  to  do  when 
he  has  taken  this  charge  upon  him  :  what  has  been  hitherto  re¬ 
marked  only  ferving  to  iliew  the  original  and  gradual  progrefs  of 
teftaments  and  adminiftrations ;  in  what  manner  the  latter  was 
fir  ft  of  all  vefted  in  the  bifhops  by  the  royal  indulgence  ;  and 
how  it  was  afterwards,  by  authority  of  parliament,  taken  from 
them  in  effeeft,  by  obliging  them  to  commit  all  their  power  to 
particular  perfons  nominated  exprefily  by  the  law. 

I  proceed  now,  fecondly,  to  enquire  who  may,  or  may  not 
make  a  teftament ;  or  what  perfons  are  abfolutely  obliged  by  law 
to  die  inteftate.  And  this  law0  is  entirely  prohibitory;  for,  re¬ 
gularly,  every  perfon  hath  full  power  and  liberty  to  make  a  will, 
that  is  not  under  fome  fpecial  prohibition  by  our  law  or  cuftom: 
which  prohibitions  are  principally  upon  three  accounts ;  for  want 

n  9  Rep.  39.  0  Godolph.  Orph.  Leg.  p.  1 ,  c.  7. 
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of  fufficient  difcretion  ;  for  want  of  fufficient  liberty  and  free 
will ;  and  on  account  of  their  criminal  condudt. 

1.  In  the  firft  fpecies  are  to  be  reckoned  infants  under  the  age 
of  fourteen  if  males,  and  twelve  if  females ;  which  is  the  rule  of 
the  civil  lawp.  For,  though  fome  of  our  common  lawyers  have 
held  that  an  infant  of  any  age  (even  four  years  old)  might  make 
a  teftament q,  and  others  have  denied  that  under  eighteen  he  is 
capable r,  yet  as  the  ecclefiaftical  court  is  the  judge  of  every  tef- 
tator’s  capacity,  this  cafe  muft  be  governed  by  the  rules  of  the 
ecclefiaftical  law.  So  that  no  obje&ion  can  be  admitted  to  the 
will  of  an  infant  of  fourteen,  merely  for  want  of  age:  but,  if  the 
teftator  was  not  of  fufficient  difcretion,  whether  at  the  age  of  four¬ 
teen  or  four  and  twenty,  that  will  overthrow  his  teftament.  Mad¬ 
men,  or  otherwife  non  compotes ,  idiots  or  natural  fools,  perfons 
grown  childiffi  by  reafon  of  old  age  or  diftemper,  fuch  as  have 
their  fenfes  befotted  with  drunkennefs,— all  thefe  are  incapable, 
by  reafon  of  mental  difability,  to  make  any  will  fo  long  as  fuch 
difability  lafts.  To  this  clafs  alfo  may  be  referred  fuch  perfons  as 
are  born  deaf,  blind,  and  dumb 3  who,  as  they  want  the  common 
inlets  of  underftanding,  are  incapable  of  having  animum  teJlancH, 
and  their  teftaments  are  therefore  void, 

2.  Such  perfons,  as  are  intertable  for  want  of  liberty  or  free¬ 
dom  of  will,  are  by  the  civil  law  of  various  kinds  ;  as  prifoners, 
captives,  and  the  like s.  But  the  law  of  England  does  not  make 
fuch  perfons  abfolutely  intertable ;  but  only  leaves  it  to  the  dif¬ 
cretion  of  the  court  to  judge,  upon  the  consideration  of  the  par¬ 
ticular  circumftances  of  durefs,  whether  ortio  fuch  perfons  could 
be  fuppofed  to  have  liberum  animum  tejlandi .  And,  with  regard 
to  feme-coverts,  our  laws  differ  ftill  more  materially  from  the 
civil.  Among  the  Romans  there  was  no  diftin&ion ;  a  married  wo¬ 
man  was  as  capable  of  bequeathing  as  a  feme-fole1.  But  with  us 

p  Godolph.  p.  1.  c.  8.  Wentw.  212.  r  Co.  Litt.  89. 
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a  married  woman  is  not  only  utterly  incapable  of  devifing  lands , 
being  excepted  out  of  the  ftatute  of  wills,  34  6c  35  Hen.  VIII.  c.  5. 
but  alfo  flie  is  incapable  of  making  a  teftament  of  chattels,  with¬ 
out  the  licence  of  her  hufband.  For  all  her  perfonal  chattels  are 
abfolutely  his  own  ;  and  he  may  difpofe  of  her  chattels  real,  or 
fhall  have  them  to  himfelf  if  he  furvives  her  :  it  would  be  there¬ 
fore  extremely  inconfiftent,  to  give  her  a  power  of  defeating  that 
provifion  of  the  law,  by  bequeathing  thofe  chattels  to  another  v. 
Yet  by  her  hufband’s  licence  fhe  may  make  a  teftament  u j  and 
the  hulband,  upon  marriage,  frequently  covenants  with  her  friends 
to  allow  her  that  licence  :  but  fuch  licence  is  more  properly  his 
affent ;  for,  unlefs  it  be  given  to  the  particular  will  in  queftion, 
it  will  not  be  a  complete  teftament,  even  though  the  hufband 
beforehand  hath  given  her  permiffion  to  make  a  will  w.  Yet  it 
fhall  be  fufficient  to  repel  the  hufband  from  his  general  right  of 
adminiftring  his  wife’s  effects ;  and  adminiftration  fhall  be  granted 
to  her  appointee,  with  fuch  teftamentary  paper  annexed  \  So  that 
in  reality  the  woman  makes  no  will  at  all,  but  only  fomething  like 
a  willy ;  operating  in  the  nature  of  an  appointment,  the  execu¬ 
tion  of  which  the  hufband  by  his  bond,  agreement,  or  covenant, 
is  bound  to  allow.  A  diftin&ion  fimilar  to  which,  we  meet  with 
in  the  civil  law.  For,  though  a  fon  who  was  in  potejiate  pare?itis 
could  not  by  any  means  make  a  formal  and  legal  teftament,  even 
though  his  father  permitted  it z,  yet  he  might,  with  the  like  per- 
inifTion  of  his  father,  make  what  was  called  a  donatio  mortis  caufa a. 
The  queen  confort  is  an  exception  to  this  general  rule,  for  fhe 
may  difpofe  of  her  chattels  by  will,  without  the  confent  of  her 
lord b :  and  any  feme-covert  may  make  her  will  of  goods,  which 
are  in  her  pofleflion  in  auter  droit ,  as  executrix  or  adminiflratrix; 
for  thefe  can  never  be  the  property  of  the  hufband c  :  and,  if  fhe 
has  any  pinmoney  or  feparate  maintenance,  it  is  faid  fhe  may  dif¬ 
pofe  of  her  favings  thereout  by  teftament,  without  the  control  of 
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her  hufband d.  But,  If  a  feme-foie  makes  her  will,  and  afterwards 
marries,  fuch  fubfequent  marriage  is  efteemed  a  revocation  in 
law,  and  intirely  vacates  the  will e. 

3.  Persons  incapable  of  making  teftaments,  on  account  of 
their  criminal  conduct,  are  in  the  firft  place  all  traitors  and  felons, 
from  the  time  of  convidtion ;  for  then  their  goods  and  chattels 
are  no  longer  at  their  own  difpofal,  but  forfeited  to  the  king. 
Neither  can  a  felo  de  fie  make  a  will  of  goods  and  chattels,  for 
they  are  forfeited  by  the  adt  and  manner  of  his  death ;  but  he 
may  make  a  devife  of  his  lands,  for  they  are  not  fubjedted  to  any 
forfeiture f.  Outlaws  alfo,  though  it  be  but  for  debt,  are  inca¬ 
pable  of  making  a  will,  fo  long  as  the  outlawry  fubfifts,  for  their 
goods  and  chattels  are  forfeited  during  that  time3.  As  for  per- 
fons  guilty  of  other  crimes,  fliort  of  felony,  who  are  by  the  civil 
law  precluded  from  making  teftaments,  (as  ufurers,  libellers,  and 
others  of  a  worfe  ftamp)  at  the  common  law  their  teftaments  may 
be  good  h.  And  in  general  the  rule  is,  and  has  been  fo  at  leaft  ever 
ftnce  Glanvil’s  timej,  quod  libera  fit  cujufcunque  ultima  voluntas . 

Let  us  next,  thirdly ,  confider  what  this  laft  will  and  tefta- 
ment  is,  which  almoft  every  one  is  thus  at  liberty  to  make ;  or 
the  nature  and  incidents  of  a  teftament.  Teftaments  both  Juf- 
tinian  1  and  fir  Edward  Cokefc  agree  to  be  fo  called,  becaufe  they 
are  tefatio  mentis ;  an  etymon,  which  feems  to  favour  too  much 
of  the  conceit ;  it  being  plainly  a  fubftantive  derived  from  the 
verb  tefariy  in  like  manner  as  juramentum ,  increment um9  and 
others,  from  other  verbs.  The  definition  of  the  old  Roman 
lawyers  is  much  better  than  their  etymology ;  “  voluntatis  nof- 
iC  trae  jufia  fententia  de  eo9  quod  quis  pofl  mortem  fuam  fieri  velit 1 
which  may  be  thus  rendered  into  Englifti,  “  the  legal  declara- 
“  tion  of  a  man’s  intentions,  which  he  wills  to  be  performed  af- 

4  Prec.  Chan.  44.  >  /.  7.  c.  5; 
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“  ter  his  death."  It  is  called  fententia  to  denote  the  circumfpec- 
tion  and  prudence  with  which  it  is  fuppofed  to  be  made  :  it  is 
voluntatis  nojirae  fententia ,  becaufe  it’s  efficacy  depends  on  it’s 
declaring  the  teftator’s  intention,  whence  in  England  it  is  em¬ 
phatically  ftiled  his  will:  it  is  jufia  fententia ;  that  is,  drawn, 
attefted,  and  published  with  all  due  folemnities  and  forms  of  law: 
it  is  de  eo,  quod  quis  pofi  ?nortem  fuam  fieri  velity  becaufe  a  tefta- 
ment  is  of  no  force  till  after  the  death  of  the  teftator.. 

These  teftaments  are  divided  into  two  forts ;  written ,  and 
verbal  or  nuncupative  \  of  which  the  former  is  committed  to  wri¬ 
ting,  the  latter  depends  merely  upon  oral  evidence,  being  decla¬ 
red  by  the  teftator  in  extremis  before  a  fufficient  number  of  wit- 
nefles,  and  afterwards  reduced  to  writing.  A  codicil ,  codicillus ,  a 
little  book  or  writing,  is  a  fupplement  to  a  will ;  or  an  addition 
made  by  the  teftator,  and  annexed  to,  and  to  be  taken  as  part  o£> 
a  teftament :  being  for  it's  explanation,  or  alteration,  or  to  make 
fome  addition  to,  or  elfe  fome  fubtradlion  from,  the  former  dif- 
pofitions  of  the  teftator  m.  This  may  alfo  be  either  written  or 
nuncupative. 

But,  as  nuncupative  wills  and  codicils,  (which  were  formerly 
more  in  ufe  than  at  prefent,  when  the  art  of  writing  is  become 
more  univerfal)  are  liable  to  great  impofitions,  and  may  occafion 
many  perjuries,  the  ftatute  of  frauds,  29  Car.  II.  c.  3.  ena&s,; 
1 .  That  no  written  will  ftiall  be  revoked  or  altered  by  a  fubfe- 
quent  nuncupative  one,  except  the  fame  be  in  the  lifetime  of  the 
teftator  reduced  to  writings  and  read  over  to  him,  and  approved  * 
and  unlefs  the  fame  be  proved  to  have  been  fo  done  by  the  oaths 
of  three  witneffes  at  the  lead; ;  who,  by  ftatute  4  Sc  5  Ann.  c.  16. 
muft  be  fuch  as  are  admiffible  upon  trials  at  common  law.  2.  That 
no  nuncupative  will  ihall  in  any  wife  be  good,  where  the  eftats 
bequeathed  exceeds  30/,  unlefs  proved  by  three  fuch  witneffes, 
prefent  at  the  making  thereof  (the  Roman  law  requiring  feverrD) 
and  unlefs  they  or  fome  of  them  were  fpecially  required  to  beac 
“  Godolph.p.  1,  c.  I.  §r  3..  a  Jnfi,  2,  10,  14. 
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witnefs  thereto  by  the  teftator  himfelf,  and  unlefs  it  was  made 
in  his  laft  ficknefs,  in  his  own  habitation  or  dwelling-houfe,  or 
where  he  had  been  previoully  refident  ten  days  at  the  lead:,  ex¬ 
cept  he  be  furprized  with  ficknefs  on  a  journey,  or  from  home, 
and  dies  without  returning  to  his  dwelling,.  3.  That  no  nuncu¬ 
pative  will  fhall  be  proved  by  the  witnelfes  after  fix  months  from 
the  making,  unlefs  it  were  put  in  writing  within  fix  days.  Nor 
fhall  it  be  proved  till  fourteen  days  after  the  death  of  the  tefta¬ 
tor,  nor  till  procefs  hath  firft  ifiued  to  call  in  the  widow,  or  next 
of  kin,  to  conteft  it  if  they  think  proper.  Thus  has  the  legiflature 
provided  againft  any  frauds  in  fetting  up  nuncupative  wills,  by  fo 
numerous  a  train  of  requifites,  that  the  thing  itfelf  is  fallen  into 
difufe ;  and  hardly  ever  heard  of,  but  in  the  only  inftance  where 
favour  ought  to  be  fhewn  to  it,  when  the.  teftator  is  furprized 
by  fudden  and  violent  ficknefs.  The  teftamentary  words  muft  be 
fpoken  with  an  intent  to  bequeath,  not  any  loofe  idle  difcourfe  in 
his  illnefs ;  for  he  muft  require  the  by-ftanders  to  bear  witnefs  of 
fuch  his  intention  :  the  will  muft  be  made  at  home,  or  among 
his  family  or  friends,  unlefs  by  unavoidable  accident ;  to  prevent 
impofitions  from  ftrangers  :  it  muft  be  in  his  laji  ficknefs;  for, 
if  he  recovers,  he  may  alter  his  difpofitions,  and  has  time  to  make 
a  written  will :  it  muft  not  be  proved  at  too  long  a  diftance  from, 
the  teftator’s  death,  left  the  words  fhould  efcape  the  memory  of  the 
witneffes ;  nor  yet  too  haftily  and  without  notice,  left  the  family 
of  the  teftator  fhould  be  put  to  inconvenience,  or  furprized. 

As  to  written  wills,  they  need  not  any  witnefs  of  their  publi¬ 
cation.  I  fpeak  not  here  of  devifes  of  lands,  which  are  entirely 
another  thing,  a  conveyance  by  ftatute,_ unknown  to  the  feodal 
or  common  law,  and  not  under  the  fame  jurifdi£tion  as  perfonal 
teftaments.  But  a  teftament  of  chattels,  written  in  the  teftator’s- 
own  hand,  though  it  has  neither  his  name  nor  feal  to  it,  nor  wit— 
nefles  prefent  at  it’s  publication,  is  good  ;  provided  fufticient 
proof  can  be  had  that  it  is  his  hand-writing  °.  And  though  writ¬ 
ten  in  another  man’s  hand,  and  never  figned  by  the  teftator,  yet 
0  Godolph.p.  J.c.21.  Gilb.  Rep.  260, 
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if  proved  to  be  according  to  his  inftruttions  and  approved  by 
him,  it  hath  been  held  a  good  teftament  of  the  perfonal  eftatep. 
Yet  it  is  the  fafer,  and  more  prudent  way,  and  leaves  lefs  in  the 
bread:  of  the  eccleiiaftical  judge,  if  it  be  figned  or  fealed  by  the 
teftator,  and  publifhed  in  the  prefence  of  witneffes ;  which  laffc 
was  always  required  in  the  time  of  Bratton q;  or,  rather,  he  in 
this  refpett  has  implicitly  copied  the  rule  of  the  civil  law. 

N  o  teftament  is  of  any  efrett  till  after  the  death  of  the  tef¬ 
tator.  “  Nam  omne  t  eft  ament  urn  morte  confummatum  eft,  et  voluntas 
“  teftatoris  eft  a7nbulatoria  ufque  ad  morte?n  V*  And  therefore,  if 
there  be  many  teftaments,  the  laft  overthrows  all  the  former3:  but 
the  republication  of  a  former  will  revokes  one  of  a  later  date, 
and  eftablifhes  the  firft  again *. 


Hence  it  follows,  that  teftaments  may  be  avoided  three 
ways:  i.  If  made  by  a  perfon  labouring  under  any  of  the  in¬ 
capacities  before-mentioned  :  2.  By  making  another  teftament 
of  a  later  date :  and,  3.  By  cancelling  or  revoking  it.  For,  though 
I  make  a  laft  will  and  teftament  irrevocable  in  the  ftrongeft  words, 
yet  I  am  at  liberty  to  revoke  it  :  becaufe  my  own  att  or  words 
cannot  alter  the  difpofition  of  law,  fo  as  to  make  that  irrevocable, 
which  is  in  it’s  own  nature  revocable  u.  For  this,  faith  lord  Ba¬ 
con  w,  would  be  for  a  man  to  deprive  himfelf  of  that,  which  of 
all  other  things  is  mod  incident  to  human  condition;  and  that 
is,  alteration  or  repentance.  It  hath  alfo  been  held,  that,  with¬ 
out  an  exprefs  revocation,  if  a  man,  who  hath  made  his  will, 
afterwards  marries  and  hath  a  child,  this  is  a  prefumptive  or 
implied  revocation  of  his  former  will,  which  he  made  in  his 
ftate  of  celibacy x.  The  Romans  were  alfo  wont  to  fet  afide  tef- 
taments  as  being  inoffidofa ,  deficient  in  natural  duty,  if  they 
•definherited  or  totally  palled  by  (without  aligning  a  true  and 
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fufficient  reafon y)  any  of  the  children  of  the  teflator  z.  But 
if  the  child  had  any  legacy,  though  ever  fo  fmall,  it  was  a 
proof  that  the  teflator  had  not  loft  his  memory  or  his  reafon, 
which  otherwife  the  law  prefumed ;  but  was  then  fuppofed  to 
have  a&ed  thus  for  fome  fubflantial  caufe  :  and  in  fuch  cafe  no 
querela  inofficioji  teftamenti  was  allowed.  Hence  probably  has  arifen 
that  groundlefs  vulgar  error,  of  the  neceflity  of  leaving  the  heir 
a  fhilling  or  fome  other  exprefs  legacy,  in  order  to  difinherit  him 
effectually :  whereas  the  law  of  England  makes  no  fuch  wild 
fuppofitions  of  forgetfulnefs  or  infanity  ;  and  therefore,  though 
the  heir  or  next  of  kin  be  totally  omitted,  it  admits  no  querela 
inofficioji ,  to  fet  •afide  fuch  a  teflament. 

We  are  next  to  confider,  fourthly,  what  is  an  executor,  and 
what  is  an  adminiflrator 3  and  how  they  are  both  to  be  appointed* 

An  executor  is  he  to  whom  another  man  commits  by  will  the 
execution  of  that  his  laffc  will  and  teflament.  And  all  perfons 
are  capable  of  being  executors,  that  are  capable  of  making  wills* 
and  many  others  behdes ;  as  feme-coverts,  and  infants  :  nay* 
even  infants  unborn,  or  in  ventre  fa  mere ,  may  be  made  execu¬ 
tors4.  But  no  infant  can  aCt  as  fuch  till  the  age  of  feventeen 
years  ;  till  which  time  adminiilration  mull  be  granted  to  fome 
other,  durante  minore  aetate  b.  In  like  manner  as  it  may  be  grant¬ 
ed  durante  abfentia,  or  pendente  lite  3  when  the  executor  is  out  of 
the  realm  c,  or  when  a  fuit  is  commenced  in  the  ecclefiaftical 
court  touching  the  validity  of  the  will  d.  This  appointment  of 
an  executor  is  effential  to  the  making  of  a  will* :  and  it  may  be 
performed  either  by  exprefs  words,  or  fuch  as  Urongly  imply  the 
fame.  But  if  the  teflator  makes  his  will,  without  naming  any 
executors,  or  if  he  names  incapable  perfons,  or  if  the  executors^ 
named  refufe  to  aCt  3  in  any  of  thefe  cafes,  the  ordinary  muff 

7  See  book  I.  ch.  16. 

2  Inji.  2.  18.  I. 

a  Weft.  Symb.  p.  1.  §.  635. 

b  Went.  Off.  Ex.  c.  1 8. 


c  iLctw.  342. 

*  2  P.  Wras.  589, 590. 

3  Wentvv.  c.  1.  Plowd.  2.81. 
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grant  adminiflration  a//#  tejlamento  annexo f  to  fome  other  perfon; 
and  then  the  duty  of  the  adminiftrator,  as  alfo  when  he  is  con- 
ftituted  only  durante  minore  aetate,  &c,  of  another,  is  very  little 
different  from  that  of  an  executor.  And  this  v'as  law  fo  early  as 
the  reign  of  Henry  II, > when  Glanvil2  informs  us,  that  “  tefla- 
“  mentl  exe  cut  ores  ejfe  debent  ii,  quos  tejlator  ad  hoc  elegerit ,  et  cu- 
“  ram  ipfe  commiferit :  ft  vero  tejlator  nullos  ad  hoc  nominaverit , 
“  pojfutit  propinqui  et  confanguinei  ipfius  defuntti  ad  id  faciendum  fe 
(<  ingerere” 

B  u  T  if  the  deceafed  died  totally  inteftate,  without  making 
either  will  or  executors,  then  general  letters  of  adminiflration 
mufl  be  granted  by  the  ordinary  to  fucli  adminiflrator  as  the  fta- 
tutes  of  Edward  the  third,  and  Henry  the  eighth,  before-men¬ 
tioned,  diredb.  In  confequence  of  which  we  may  obferve;  i.That 
the  ordinary  is  compellable  to  grant  adminiflration  of  the  goods 
and  chattels  of  the  wife,  to  the  hufband,  or  his  reprefentativesh: 
and,  of  the  hufband’s  effects,  to  the  widow,  or  next  of  kin ; 
but  he  may  grant  it  to  either,  or  both,  at  his  difcretion1.  2.  That, 
among  the  kindred,  thofe  are  to  be  preferred  that  are  the  nearefl 
in  degree  to  the  inteftate -,  but,  of  perfons  in  equal  degree,  the 
ordinary  may  take  which  he  pleafesk.  3.  That  this  nearnefs  or 
propinquity  of  degree  fhall  be  reckoned  according  to  the  com¬ 
putation  of  the  civilians 1 ;  and  not  of  the  canonifts,  which  the 
law  of  England  adopts  in  the  defeent  of  real  eflates1":  becaufe 
in  the  civil  computation  the  inteftate  himfelf  is  the  terminus,  a 
quo  the  feveral  degrees  are  numbered ;  and  not  the  common  an- 
ceftor,  according  to  the  rule  of  the  canonifts.  And  therefore  in 
the  firft  place  the  children,  or  (on  failure  of  children)  the  pa¬ 
rents  of  the  deceafed,  are  intitled  to  the  adminiflration  :  both 
which  are  indeed  in  the  firft  degree ;  but  with  us  n  the  children 

f  1  Roll.  Abr.  907.  Comb.  20.  *  Stat.  28  Hen.  VIII.  c. 5.  See pag.  496. 

%  /.  7.  c.  6.  1  Prec.  Chanc.  593. 

*>  Cro.Car.  106.  Stat.  29  Car.  II.  c.  3.  m  See  pag.  203.  207.  224. 
t  P.  Wm*.  381.  “  Godolph.  p.  2.  c.  34.  §«  I.  2Vern.i25. 

*  Salk.  36.  Stra.  532. 
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are  allowed  the  preference0.  Then  follow  brothers p,  grand¬ 
fathers  %  uncles  or  nephews r,  (and  the  females  of  each  clafs  .re- 
fpeftively)  and  laftly  coufins.  4.  The  half  blood  is  admitted  to 
the  adminiftration  a6  well  as  the  whole :  for  they  are  of  the 
kindred  of  the  inteftate,  and  only  excluded  from  inheritances  of 
land  upon  feodal  reafons.  Therefore  the  brother  of  the  half 
blood  fhall  exclude  the  uncle  of  the  whole  blood* :  and  the  or¬ 
dinary  may  grant  adminiftration  to  the  lifter  of  the  half,  or  the 
brother  of  the  whole  blood,  at  his  own  difcretion  k  5.  If  none 
of  the  kindred  will  take  out  adminiftration,  a  creditor  may,  by 
cuftom,  do  itu.  6.  If  the  executor  refufcs,  or  dies  inteftate,  the 
adminiftration  may  be  granted  to  the  refiduary  legatee,  in  exclu- 
fion  of  the  next  of  kin  w.  And,  laftly,  the  ordinary  may,  in  de¬ 
feat  of  all  thefe,  commit  adminiftration  (as  he  might  have  done1 
before  the  ftatute  Edw.  III.)  to  fuch  difcreet  perfon  as  he  ap¬ 
proves  of :  or  may  grant  him  letters  ad  colligendum  bona  defunffii, 
which  -neither  make  him  executor  nor  adminiftrator ;  his  only 
bufinefs  being  to  keep  the  goods  in  his  fafe  cuftody  7,  and  to  do 
other  atts  for  the  benefit  of  fuch  as  are  entitled  to  the  property  of 
the  deceafed z.  If  a  baftard,  who  has  no  kindred,  being  nullius 
films,  or  any  one  elfe  that  has  no  kindred,  dies  inteftate  and  with¬ 
out  wife  or  child,  it  hath  formerly  been  held  *  that  the  ordinary 
might  feife  his  goods,  and  difpofe  of  them  in  pios  ufus .  But  the 


0  In  Germany  there  was  2  long  difpnte, 
v/hether  a  man’s  children  Ihould  inherit  his 
effects  during  the  life  of  their  grandfather; 
which  depends  (as  we  (hall  fee  hereafter)  on 
the  fame  principles  as  the  granting  of  ad- 
miniftrations.  At  laft  it  was  agreed  at  the 
diet  of  Arenlberg,  about  the  middle  of  the 
tenth  century,  that  the  point  fhonld  be  de¬ 
cided  by  combat.  Accordingly,  an  equal 
number  of  champions  being  chofen  on  both 
fides,  thofe  of  the  children  obtained  the 
viftory ;  and  fo  the  law  was  eftablifhed  in 
their  favour,  that  the  iflue  of  a  perfon  de¬ 
ceafed  lhall  be  intitled  to  his  goods  and 

VOL.  II. 


chattels  in  preference  to  his  parents.  (Mod. 
Un.  Hift.xxix.  28.) 

P  Harris  in  AW.  1 18.  c.  2. 

Prec.  Chanc.  527.  1  P.  Wms.  41. 
r  Atk.  455- 

*  1  Ventr.  425. 

1  Aleyn.  36.  Styl.74. 
u  Salk.  38. 

w  1  Sid.  281.  1  Ventr.  219. 
x  Plowd.  278. 

T  Went.  ch.  14. 

*  2  Inft.  398, 
a  Salk.  37. 
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ufual  courfe  now  is  for  fome  one  to  procure  letters  patent,  or  other 
authority,  from  the  king ;  and  then  the  ordinary  of  courfe  grants 
administration  to  fuch  appointee  of  the  crown  \ 

The  intereft,  veSted  in  an  executor  by  the  will  of  the  decea- 
fed,  may  be  continued  and  kept  alive  by  the  will  of  the  fame  ex¬ 
ecutor  :  fo  that  the  executor  of  A’s  executor  is  to  all  intents  and 
purpofes  the  executor  and  reprefentative  of  A  himfelf c :  but  the 
executor  of  A’s  administrator,  or  the  administrator  of  A’s  execu¬ 
tor,  is  not  the  reprefentative  of  Ad.  For  the  power  of  an  exe¬ 
cutor  is  founded  upon  the  fpecial  confidence  and  adtual  appoint¬ 
ment  of  the  deceafed ;  and  fuch  executor  is  therefore  allowed  to 
tranfmit  that  power  to  another,  in  whom  he  has  equal  confidence: 
but  the  adminiftrator  of  A  is  merely  the  officer  of  the  ordinary, 
prefcribed  to  him  by  adt  of  parliament,  in  whom  the  deceafed 
has  repofed  no  truft  at  all  ;  and  therefore,  on  the  death  of  that 
officer,  it  refults  back  to  the  ordinary  to  appoint  another.  And, 
with  regard  to  the  administrator  of  A’s  executor,  he  has  clearly 
no  privity  or  relation  to  A  ;  being  only  commiffioned  to  admi¬ 
nister  the  effedts  of  the  inteftate  executor,  and  not  of  the  origi¬ 
nal  teStator.  Wherefore,  in  both  thefe  cafes,  and  whenever  the 
courfe  of  reprefentation  from  executor  to  executor  is  interrupted 
by  any  one  administration,  it  is  neceflary  for  the  ordinary  to 
commit  administration  afrefh,  of  the  goods  of  the  deceafed  not 
adminiStred  by  the  former  executor  or  administrator.  And  this 
adminiftrator,  de  bonis  non>  is  the  only  legal  reprefentative  of  the 
deceafed  in  matters  of  perfonal  property6.  But  he  may,  as  well 
as  an  original  adminiftrator,  have  only  a  limited  or  fpecial  admi¬ 
nistration  committed  to  his  care,  viz .  of  certain  fpecific  effedts, 
fuch  as  a  term  of  years  and  the  like  3  the  reft  being  committed 
to  others f. 

b  3P.  Wm\  33.  e  Styl.  225. 

c  Srat.  25  Edw.III.  ft. 5.  c.5.  iLeon.275.  f  1  Roll.  Abr.  908.  Godolph.  p.  2.  c.  30. 

A  Bro.  Abr.  tit,  adminijiratcr.  7.  Salk.  36. 
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Having  thus  ffiewn  what  is,  and  who  may  be,  an  execu¬ 
tor  or  adminiftrator,  I  proceed  now,  fifthly  and  laftly,  to  enquire 
into  fome  few  of  the  principal  points  of  their  office  and  duty. 
Thefe  in  general  are  very  much  the  fame  in  both  executors  and 
adminiftrators ;  excepting,  firft,  that  the  executor  is  bound  to 
perform  a  will,  which  an  adminiftrator  is  not,  unlefs  where  a 
teftament  is  annexed  to  his  adminiftration,  and  then  he  differs 
ftill  lefs  from  an  executor  :  and,  fecondly,  that  an  executor  may 
do  many  adts  before  he  proves  the  will g,  but  an  adminiftrator 
may  do  nothing  till  letters  of  adminiftration  are  iffiied  ;  for  the 
former  derives  his  power  from  the  will  and  not  from  the  probate  h, 
the  latter  owes  his  entirely  to  the  appointment  of  the  ordinary. 
If  a  ftranger  takes  upon  him  to  adtas  executor,  without  any  juft 
authority  (as  by  intermeddling  with  the  goods  of  the  deceafed  l, 
and  many  other  tranfa<ftionsk)  he  is  called  in  law  an  executor  of 
his  own  wrong,  de  fon  tort ,  and  is  liable  to  all  the  trouble  of  an 
executorfhip,  without  any  of  the  profits  or  advantages :  but 
merely  doing  adts  of  neceffity  or  humanity,  as  locking  up  the 
goods,  or  burying  the  corpfe  of  the  deceafed,  will  not  amount 
to  fuch  an  intermeddling,  as  will  charge  a  man  as  executor  of  his 
own  wrong  *.  Such  a  one  cannot  bring  an  adlion  himfelf  in  right 
of  the  deceafed  m,  but  adtions  may  be  brought  againft  him.  And,  in 
all  adtions  by  creditors  againft  fuch  an  officious  intruder,  he  fhall 
be  named  an  executor,  generally  n ;  for  the  moft  obvious  con- 
clufion,  which  ltrangers  can  form  from  his  condudt,  is  that  he 
hath  a  will  of  the  deceafed,  wherein  he  is  named  executor,  but 
hath  not  yet  taken  probate  thereof0.  He  is  chargeable  with  the 
debts  of  the  deceafed,  fo  far  as  aflets  come  to  his  hands p :  and, 
as  againft  creditors  in  general,  (hall  be  allowed  all  payments  made 
to  any  other  creditor  in  the  fame  or  a  fuperior  degree  q,  himfelf 

6  Wentw.  ch.  3.  m  Bro.  Abr.t.  adminiftrator .  8. 

b  Comyns.  151.  n  5  Rep.  31. 

1  5ReP-33>34-  *  12 Mod.  471. 

k  Wentw.  ch.  14.  Stat.  43EHZ.  c.  8.  *  Dyer.  166. 

1  Dyer.  166.  1  1  Chan.  Caf.  33, 
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only  excepted  r.  And  though,  as  againft:  the  rightful  executor  or 
adminiftrator,  he  cannot  plead  fuch  payment,  yet  it  {ball  be  al¬ 
lowed  him  in  mitigation  of  damages*;  unlefs  perhaps  upon  a 
deficiency  of  afiets,  whereby  the  rightful  executor  may  be  pre¬ 
vented  from  fatisfying  his  own  debt  c.  But  let  us  now  fee  what 
are  the  power  and  duty  of  a  rightful  executor  or  adminiftrator; 

1 .  He  muft  bury  the  deceafed  in  a  manner  fuitable  to  the  eftate 
which  he  leaves  behind  him.  Neceftary  funeral  expenfes  are  al¬ 
lowed,  previous  to  all  other  debts  and  charges ;  but  if  the  exe¬ 
cutor  or  adminiftrator  be  extravagant,  it  is  a  fpecies  of  devafla - 
tion  or  wafte  of  the  fubftance  of  the  deceafed,  and  {hall  only  be 
prejudicial  to  himfelf,  and  not  to  the  creditors  or  legatees  of  the 
deceafed  u. 

2.  The  executory  or  the  adminiftrator  durante  minor e  aetate> 
or  durante  abfentla ,  or  cum  tef ament o  annexo ,  muft  prove  the 
will  of  the  deceafed  ;  which  is  done  either  in  common  form ,  which 
is  only  upon  his  own  oath  before  the  ordinary,  or  his  furrogate; 
or  per  tejles,  in  more  folemn  form  of  law,  in  cafe  the  validity  of 
the  will  be  difputedw.  When  the  will  is  fo  proved,  the  original 
muft  be  depofited  in  the  regiftry  of  the  ordinary  ;  and  a  copy 
thereof  in  parchment  is  made  out  under  the  feal  of  the  ordinary, 
and  delivered  to  the  executor  or  adminiftrator,  together  with  a 
Certificate  of  it's  having  been  proved  before  him  :  all  which  to¬ 
gether  is  ufually  (tiled  the  probate.  In  defedt  of  any  will,  the 
perfon  entitled  to  be  adminiftrator  muft  alfo  at  this  period  take 
out  letters  of  adminiftration  under  the  feal  of  the  ordinary ; 
whereby  an  executorial  power  to  colledt  and  adminifter,  that  is, 
difpofe  of  the  goods  of  the  deceafed,  is  veiled  in  him  :  and  he 
muft,  by  ftatute  22  &  23  Car.  II.  c.  10.  enter  into  a  bond  with 
fureties,  faithfully  to  execute  his  truft.  If  all  the  goods  of  the 
deceafed  lie  within  the  fame  jurifdidlion,  a  probate  before  the 

T  5  Rep,  30.  Moor.  527,  *  Salk.  196.  Godolph.  p.  2,  c.  26.  §.  a. 

*  1 2  Mod.  441 .  47 1 .  *  Gcdolph.  p.  1 .  c.  20.  §.  4. 

1  Wcntw.  ch.  14, 
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ordinary,  or  an  adminiftration  granted  by  him,  are  the  only  pro¬ 
per  ones  :  but  if  the  deceafed  had  bona  notabilia ,  or  chattels  to 
the  value  of  a  hundred  fallings,  in  two  diftindl  diocefes  or  jurif- 
didlions,  then  the  will  muft  be  proved,  or  adminiftration  taken 
out,  before  the  metropolitan  of  the  province,  by  way  of  fpecial 
prerogative  x ;  whence  the  court  where  the  validity  of  fuch  wills 
is  tried,  and  the  office  where  they  are  regiftered,  are  called  the 
prerogative  court,  and  the  prerogative  office,  of  the  provinces  of 
Canterbury  and  York.  Lyndewode,  who  flourifhed  in  the  be¬ 
ginning  of  the  fifteenth  century,  and  was  official  to  arch-bifhop 
Chichele,  interprets  thefe  hundred  fhillings  to  fignify  folidos  le¬ 
gates  ;  of  which  he  tells  us  feventy  two  amounted  to  a  pound  of 
gold,  which  in  his  time  was  valued  at  fifty  nobles  or  16/.  13  s.  4 d* 
He  therefore  computes y  that  the  hundred  fhillings,  which  confti- 
tuted  bona  notabilia,  were  then  equal  in  current  money  to  23  /. 

3  s,  o~  d.  This  will  account  for.  what  is  faid  in  our  antient 
books,  that  bona  notabilia  in  the  diocefe  of  London  *,  and  indeed 
every  where  elfe%  were  of  the  value  of  ten  pounds  by  compojition  : 
for,  if  we  purfue  the  calculations  of  Lyndewode  to  their  full  ex¬ 
tent,  and  confider  that  a  pound  of  gold  is  now  almoft  equal  in  value 
to  an  hundred  and  fifty  nobles,  we  {hall  extend  the  prefent  amount 
of  bona  notabilia  to  nearly  70  /.  But  the  makers  of  the  canons  of 
1603  underftood  this  antient  rule  to  be  meant  of  the  {hillings 
current  in  the  reign  of  James  I,  and  have  therefore  directed b  that. 
jive  pounds  {hall  for  the  future  be  the  ftandard  of  bona  notabilia, 
fo  as  to  'make  the  probate  fall  within  the  archicpifcopal  prero¬ 
gative.  Which  prerogative  (properly  underftood)  is  grounded 
upon  this  reafonable  foundation  :  that,  as  the  biftiops  were 
themfelves  originally  the  adminiftrators  to  all  inteftates  in  their, 
own  diocefe,  and  as  the  prefent  adminiftrators  are  in  effedl  no 
other  than  their  officers  or  fubftitutes,  it  was  impoffible  for 
the  biftiops,  or  thofe  who  adled  under  them,  to  colledt  any 
goods  of  the  deceafed,  other  than  fuch  as  lay  within  their  own. 

x4lnft.  335.  *  4lnft.  335.  Godclph.  p.  2.  c.22. 

7  Provinc.  1.  3.  /.  13,  c .  item,  v.  centum, &  a  Plowd.  2 Si. 
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diocefes,  beyond  which  their  epifcopal  authority  extends  not* 
But  it  would  be  extremely  troublefome,  if  as  many  adminiftra- 
tions  were  to  be  granted,  as  there  are  diocefes  within  which  the 
deceafed  had  bona  notabilia ;  befides  the  uncertainty  which  credi¬ 
tors  and  legatees  would  be  at,  in  cafe  different  adminiftrators  were 
appointed,  to  afeertain  the  fund  out  of  which  their  demands  are 
to  be  paid.  A  prerogative  is  therefore  very  prudently  veiled  in 
the  metropolitan  of  each  province,  to  make  in  fuch  cafes  one  ad- 
miniflration  ferve  for  all.  This  accounts  very  fatisfadlorily  for  the 
reafon  of  taking  out  adminiflration  to  inteflates,  4hat  have  large 
and  diffufive  property,  in  the  prerogative  court :  and  the  probate 
of  wills  naturally  follows,  as  was  before  obferved,  the  power  of 
granting  adminiflrations  3  in  order  to  fatisfy  the  ordinary  that 
the  deceafed  has,  in  a  legal  manner,  by  appointing  his  own  exe¬ 
cutor,  excluded  him  and  his  officers  from  the  privilege  of  admi- 
niflring  the  effe&s, 

3.  The  executor  or  adminiflrator  is  to  make  an  inventory c  of 
all  the  goods  and  chattels,,  whether  in  poffeffion  or  a&ion,  of 
the  deceafed ;  which  he  is  to  deliver  into  the  ordinary  upon 
oath,  if  thereunto  lawfully  required. 

4.  He  is  to  colleti  all  the  goods  and  chattels  fo  inventoried ; 
and  to  that  end  he  has  very  large  powers  and  interefls  conferred 
on  him  by  law ;  being  the  reprefentative  of  the  deceafed d,  and 
having  the  fame  property  in  his  goods  as  the  principal  had  when 
living,  and  the  fame  remedies  to  recover  them.  And,  if  there 
be  two  or  more  executors,  a  fale  or  releafe  by  one  of  them  ffiall 
be  good  againft  all  the  reft c  3  but  in  cafe  of  adminiftrators  it  is 
otherwife f.  Whatever  is  fo  recovered,  that  is  of  a  faleable  nature 
and  may  be  converted  into  ready  money,  is  called  aJJ'ets  in  the 
hands  of  the  executor  or  adminiftrator 6  3  that  is,  fufficient  or 
enough  (from  the  French  ajfez)  to  make  him  chargeable  to  a 
creditor  or  legatee,  fo  far  as  fuch  goods  and  chattels  extend. 


c  Stat.  21  Hen.VIII.  c.  5. 
4  Co.  Litt.  209. 
e  Dyer.  23. 


{  Atk.  460. 
g  See  pag.  244. 
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Whatever  affets  fo  come  to  his  hands  he  may  convert  into  ready 
money,  to  anfwer  the  demands  that  may  be  made  upon  him  : 
which  are  the  next  thing  to  be  confidered ;  for. 


5.  T  h  e  executor  or  adminiftrator  muft  pay  the  debts  of  the 
deceafed.  In  payment  of  debts  he  muft  obferve  the  rules  of  pri¬ 
ority  ;  othervvife,  on  deficiency  of  afiets,  if  he  pays  thofe  of  a 
lower  degree  firft,  he  muft  anfwer  thofe  of  a  higher  out  of  his 
own  eftate.  And,  firft,  he  may  pay  all  funeral  charges,  and  the 
expenfe  of  proving  the  will,  and  the  like.  Secondly,  debts  due 
to  the  king  on  record  or  fpecialty  h.  Thirdly,  fuch  debts  as  are 
by  particular  ftatutes  to  be  preferred  to  all  others ;  as  the  forfei¬ 
tures  for  not  burying  in  woollen  \  money  due  on  poors  rates k, 
for  letters  to  the  poft-office1,  and  fome  others.  Fourthly,  debts 
of  record  ;  as  judgments  (docketted  according  to  the  ftatute 
4  6c  5  W.  6c  M.  c.  20.)  ftatutes,  and  recognizances  m.  Fifthly, 
debts  due  on  fpecial  contracts ;  as  for  rent,  (for  which  the 
JelTor  has  often  a  better  remedy  in  his  own  hands,  by  diftrain- 
ing)  or  upon  bonds,  covenants,  and  the  like,  under  feal  n. 
Laftly,  debts  on  fimple  contracts,  viz .  upon  notes  unfealed, 
and  verbal  promifes.  Among  thefe  fimple  contracts,  fervants 
wages  are  by  fome°  with  reafon  preferred  to  any  other  :  and  fo 
ftood  the  antient  law,  according  to  Bradtonp  and  Fletaq,  who 
reckon,  among  the  firft  debts  to  be  paid,  fervitia  fervientium  et 
jlipendia  famulorum .  Among  debts  of  equal  degree,  the  executor 
or  adminiftrator  is  allowed  to  pay  himfelf  firft  ;  by  retaining  in 
his  hands  fo  much  as  his  debt  amounts  to  r.  But  an  executor  of 
his  own  wrong  is  not  allowed  to  retain  :  for  that  would  tend  to 
encourage  creditors  to  ftrive  who  ftiould  firft  take  poflefiion  of  the 
goods  of  the  deceafed  ;  and  would  befides  be  taking  advantage  of 
their  own  wrong,  which  is  contrary  to  the  rule  of  law*.  If  a 


h  1  And.  1  29. 

*  Stat.  30  Car.  II.  c.  3. 

k  Stat.  17  Geo.  II.  c.  38. 

1  Stat.  9  Ann.  c.  10. 

*  4R.ep.60.  Cro.  Car.  363. 

*  Wentw.  ch.  1 2. 


0  1  Roll.  Abr.  927, 
p  /.  2.  r.  26. 

1  /.  2.  c.  57.  §.  10. 
r  10  Mod.  496. 

5  5  Rep.  30. 
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creditor  conftitutes  his  debtor  his  executor,  this  is  a  releafe  or 
difcharge  of  the  debt,  whether  the  executor  a<5ls  or  no t ;  provi¬ 
ded  there  be  afiets  fufficient  to  pay  the  teftator's  debts :  for,  though 
this  difcharge  of  the  debt  fhall  take  place  of  all  legacies,  yet  it 
were  unfair  to  defraud  the  teftator’s  creditors  of  their  juft  debts 
by  a  releafe  which  is  abfolutely  voluntary  \  Alfo,  if  no  fuit  is 
commenced  againft  him,  the  executor  may  pay  any  one  creditor 
in  equal  degree  his  whole  debt,  though  he  has  nothing  left  for 
the  reft  :  for,  without  a  fuit  commenced,  the  executor  has  no 
legal  notice  of  the  debtw. 

6.  When  the  debts  are  all  difcharged,  the  legacies  claim  the 
next  regard ;  which  are  to  be  paid  by  the  executor  fo  far  as  his 
aflets  will  extend  :  but  he  may  not  give  himfelf  the  preference 
herein,  as  in  the  cafe  of  debts x. 

A  legacy  is  a  bequeft,  or  gift,  of  goods  and  chattels  by 
teftament ;  and  the  perfon  to  whom  it  is  given  is  ftiled  the  le¬ 
gatee  :  which  every  perfon  is  capable  of  being,  unlefs  particu¬ 
larly  difabled  by  the  common  law  or  ftatutes,  as  traitors,  papifts, 
and  fome  others.  This  bequeft  transfers  an  inchoate  property  to 
the  legatee ;  but  the  legacy  is  not  perfect  without  the  aftent  of 
the  executor  :  for  if  I  have  a  general  ox  pecuniary  legacy  of  roo  /, 
or  a  fpecific  one  of  a  piece  of  plate,  I  cannot  in  either  cafe  take 
it  without  the  confent  of  the  executor7.  For  in  him  all  the 
chattels  are  veiled ;  and  it  is  his  bufinefs  firft  of  all  to  fee  whether 
there  is  a  fufficient  fund  left  to  pay  the  debts  of  the  teftator:  the 
rule  of  equity  being,  that  a  man  muft  be  juft,  before  he  is  per¬ 
mitted  to  be  generous ;  or,  as  Brafton  expreftes  the  fenfe  of  our 
antient  law2,  “  de  bonis  defuntti primo  deducenda  funt  ea  quae  funt 
<£  necejjitaiis ,  et  pojiea  quae  funt  ut  Hit  at  is,  et  ultimo  quae  funt  vo- 
“  luntatis”  And  in  cafe  of  a  deficiency  of  afiets,  all  the  general 
legacies  muft  abate  proportionably,  in  order  to  pay  the  debts 

*  Plowd.  184.  Salk.  299.  x  2Vern.434.  2  P.  Wm*.  25. 

*  Salk.  303.  1  Roll,  Abr.  921.  *  Co.  Litt.  m.  Aleyn.  39. 

w  Dyer.  32.  2  Leon.  60.  z  /.  2.  c,  26. 
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but  a  fpecifc  legacy  (of  a  piece  of  plate,  a  horfe,  or  the  like)  is 
not  to  abate  at  all,  or  allow  any  thing  by  way  of  abatement,  un- 
lefs  there  be  not  fufficicnt  without  ita.  Upon  the  fame  principle, 
if  the  legatees  have  been  paid  their  legacies,  they  are  afterwards 
bound  to  refund  a  ratable  part,  in  cafe  debts  come  in,  more  than 
fufficient  to  exhauft  the  refiduum  after  the  legacies  paid b.  And 
this  law  is  as  old  as  Bradon  and  Fleta,  who  tell  usc,  “fi  plura 
tcfnt  debit  a,  vel  plus  legatwn  fuerit>  ad  quae  cat  alia  defundli  non 
<£ fuffirianty  fiat  ubique  dfalcatio ,  excepto  regis  privilegio 

I  f  the  legatee  dies  before  the  teftator,  the  legacy  is  a  loft  or 
lapfed  legacy,  and  {hall  fink  into  the  refiduum .  And  if  a  contin¬ 
gent  legacy  be  left  to  any  one ;  as,  when  he  attains,  or  if  he  at¬ 
tains,  the  age  of  twenty  one  ;  and  he  dies  before  that  time  ;  it  i£ 
a  lapfed  legacy d.  But  a  legacy  to  one,  to  be  paid  when  he  attains 
the  age  of  twenty  one  years,  is  a  vejled  legacy;  an  intereft  which 
commences  in  praefenti ,  although  it  be  folvendum  in  future  :  and* 
if  the  legatee  dies  before  that  age,  his  reprefentatives  (hall  receive 
it  out  of  the  teftator’s  perfonal  eftate,  at  the  fame  time  that  it 
would  have  become  payable,  in  cafe  the  legatee  had  lived.  This 
diftindion  is  borrowed  from  the  civil  law  c ;  and  it’s  adoption  in 
our  courts  is  not  fo  much  owing  to  it’s  intrinfic  equity,  as  to  it’s 
having  been  before  adopted  by  the  ecclefiaftical  courts.  For,  fince 
the  chancery  has  a  concurrent  jurifdidion  with  them,  in  regard 
to  the  recovery  of  legacies,  it  was  reafonable  that  there  ftiould 
be  a  conformity  in  their  determinations;  and  that  the  fubjed 
ftiould  have  the  fame  meafure  of  juftice  in  whatever  court  he  fuedf. 
But  if  fuch  legacies  be  charged  upon  a  real  eftate,  in  both  cafes 
they  {hall  lapfe  for  the  benefit  of  the  heirB;  for,  with  regard  to 
devifes  affeding  lands,  the  ecclefiaftical  court  hath  no  concurrent 
jurifdidion.  And,  in  cafe  of  a  vefted  legacy,  due  immediately, 
and  charged  on  land  or  money  in  the  funds,  which  yield  an  im- 

3  zVern.  1 1 1 .  c  Pf.  35.  1  •  1  &  2. 

b  Ibid.  205.  '  f  1  Equ.  Caf.  abr.  295. 

c  Bratt.  1.  2.  c.  26.  Flet.  /.  2.  c.  57.  §.  1 1.  s  2P.  Wra?,  601. 
d  Dyer.  59.  1  Equ.  Caf.  abr.  295. 
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mediate  profit,  interefl  lhall  be  payable  thereon  from  the  tefla- 
tor’s  death ;  but  if  charged  only  on  the  perfonal  eflate,  which 
cannot  be  immediately  got  in,  it  fhall  carry  interefl  only  from 
the  end  of  the  year  after  the  death  of  the  teflatorh. 

Besides  thefe  formal  legacies,  contained  in  a  man’s  will 
and  teflament,  there  is  alfo  permitted  another  death-bed  difpofi- 
tion  of  property 3  which  is  called  a  donation  caufa  ?nortis .  And 
that  is,  when  a  perfon  in  his  lafl  ficknefs,  apprehending  his  dif- 
folution  near,  delivers  or  caufes  to  be  delivered  to  another  the 
poffeflion  of  any  perfonal  goods,  (under  which  have  been  inclu¬ 
ded  bonds  and  bills  drawn  by  the  deceafed  upon  his  banker)  to 
keep  in  cafe  of  his  deceafe.  This  gift,  if  the  donor  dies,  needs 
not  the  affent  of  his  executor :  yet  it  lhall  not  prevail  againft 
creditors  5  and  is  accompanied  with  this  implied  trufl,  that,  if 
the  donor  lives,  the  property  thereof  fhall  revert  to  himfelf,  being 
only  given  in  contemplation  of  death,  or  mortis  caufa1.  This 
method  of  donation  might  have  fubfifled  in  a  flate  of  nature,  being 
always  accompanied  with  delivery  of  actual  poffeflion  k ;  and  fo 
far  differs  from  a  teflamentary  difpofition :  but  feems  to  have  been 
handed  to  us  from  the  civil  lawyers  \  who  themfelves  borrowed 
it  from  the  Greeks  m. 

7.  When  all  the  debts  and  particular  legacies  are  difcharged, 
the  furplus  or  rejiduum  mufl  be  paid  to  the  refiduary  legatee,  if 
any  be  appointed  by  the  will;  and,  if  there  be  none,  it  was  long  a 
fettled  notion  that  it  devolved  to  the  executor’s  own  ufe,  by  virtue 
of  his  executorfhip n.  But,  whatever  ground  there  might  have 
been  formerly  for  this  opinion,  it  feems  now  to  be  underflood  0 
with  this  reftri&ion ;  that,  although  where  the  executor  has  no 
legacy  at  all  the  rejiduum  fhall  in  general  be  his  own,  yet  where- 

L  2  P,  WmJ.  26,  27.  Telemachus  to  his  friend  Piraeus ;  and  an- 

*  Prec.  Chan.  269.  1  P.  Wms.  406.441.  other  by  Hercules,  in  the  Alceftes  of  Euri- 
3  P.  Wms.  357.  pides,  v.  1020. 

k  Law  of  forfeit.  16.  n  Perkins.  525. 

1  Inji.  2.  7.  1.  Ff%  l  39.  /.  6.  0  Prec.  Chanc.  323.  1  P.  Wms.  7.  544. 

“  There  is  a  very  complete  donatio  mortis  2P.Wms.33S.  3  P.Wm}.  43.  194.  Stra.559. 
caufa ,  in  the  Odyfiey  b.17.  v.78,  made  by  ever 
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ever  there  is  fufticient  on  the  face  of  a  will,  (by  means  of  a  com¬ 
petent  legacy  or  otherwife)  to  imply  that  the  teftator  intended  his 
executor  fhould  not  have  the  refidue,  the  undevifed  furplus  of  the 
eftate  fhall  go  to  the  next  of  kin,  the  executor  then  handing  upon 
exactly  the  fame  footing  as  an  admin iftrator :  concerning  whom  in¬ 
deed  there  formerly  was  much  debated  whether  or  no  he  could  be 
compelled  to  make  any  diftribution  of  the  inteftate’s  eftate.  For, 
though  (after  the  adminiftration  was  taken  in  effect  from  the  ordi¬ 
nary,  and  transferred  to  the  relations  of  the  deceafed)  the  fpiritual 
court  endeavoured  to  compel  a  diftribution,  and  took  bonds  of  the 
adminiftrator  for  that  purpofe,  they  were  prohibited  by  the  tem¬ 
poral  courts,  and  the  bonds  declared  void  at  lawq.  And  the  right 
of  the  hufband  not  only  to  adminifter,  but  alfo  to  enjoy  exclu- 
fively,  the  effects  of  his  deceafed  wife,  depends  ftill  on  this  doc¬ 
trine  of  the  common  law  :  the  ftatute  29  Car.  II.  declaring  only 
that  the  ftatute  of  diftributions  does  not  extend  to  this  cafe.  But 
now  thefe  controverfies  are  quite  at  an  end  ;  for  by  the  ftatute 
22  6c  23  Car.  II.  c.  10.  it  is  enadted,  that  the  furplufage  of  intef- 
ftates’  eftates,  except  of  femes  covert r,  fhall  (after  the  expira¬ 
tion  of  one  full  year  from  the  death  of  the  inteftate)  be  diftri- 
buted  in  the  following  manner.  One  third  fhall  go  to  the  wi¬ 
dow  of  the  inteftate,  and  the  refidue  in  equal  proportions  to  his 
children,  or,  if  dead,  to  their  reprefentatives ;  that  is,  their  li¬ 
neal  defeendants :  if  there  are  no  children  or  legal  reprefentatives 
fubfifting,  then  a  moiety  fhall  go  to  the  widow,  and  a  moiety  to 
the  next  of  kindred  in  equal  degree  and  their  reprefentatives  :  if 
no  widow,  the  whole  fhall  go  to  the  children  :  if  neither  widow 
nor  children,  the  whole  fhall  be  diftributed  among  the  next  of 
kin  in  equal  degree,  and  their  reprefentatives  :  but  no  reprefen¬ 
tatives  are  admitted,  among  collaterals,  farther  than  the  children 
of  the  inteftate’s  brothers  and  fillers s.  The  next  of  kindred,  here 
referred  to,  are  to  be  inveftigated  by  the  fame  rules  of  conlangui- 
nity,  as  thofe  who  are  intitled  to  letters  of  adminiftration  ;  of 
whom  we  have  fufficiently  fpokenh  And  therefore  by  this  ftatute 


f  Godolph.  p.  2.  c.  32. 

*  1  Lev.  233.  Cart.  125.  2P.  Wm.  447. 
f  Scat.  29  Car.  II.  c.  3.  §.  25. 
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the  mother,  as  well  as  the  father,  fucceeded  to  all  the  perfonal 
effedts  of  their  children,  who  died  intettate  and  without  wife  or 
ittue  :  in  exclufion  of  the  other  fons  and  daughters,  the  brothers 
and  fitters  of  the  deceafed.  And  fo  the  law  ttill  remains  with  refpedt 
to  the  father;  but  by  ttatute  i  Jac.II.  c.  17.  if  the  father  be  dead, 
and  any  of  the  children  die  intettate  without  wife  or  ittue,  in  the 
lifetime  of  the  mother,  fhe  and  each  of  the  remaining  children, 
or  their  reprefentatives,  {hall  divide  his  eftedls  in  equal  portions- 

I  t  is  obvious  to  obferve,  how  near  a  refemblance  this  ttatute 
of  dittributions  bears  to  our  antient  Englifh  law,  de  rationabili 
parte  bonorum ,  fpoken  of  at  the  beginning  of  this  chapter11;  and 
which  fir  Edward  Cokew  himfelf,  though  he  doubted  the  gene¬ 
rality  of  it’s  rettraint  on  the  power  of  deviling  by  will,  held  to 
be  univerfally  binding  upon  the  adminittrator  or  executor,  in  the 
cafe  of  either  a  total  or  partial  inteftacy.  It  alfo  bears  fome  re¬ 
femblance  to  the  Roman  law  of  fuccettions  ab  intejlato* :  which, 
and  becaufe  the  adt  was  alfo  penned  by  an  eminent  civilian  y,  has 
occafioned  a  notion  that  the  parliament  of  England  copied  it  from 
the  Roman  praetor:  though  indeed  it  is  little  more  than  a  refto- 
ration,  with  fome  refinements  and  regulations,  of  our  old  con- 
ttitutional  law ;  which  prevailed  as  an  ettablifhed  right  and  cuf- 
tom  from  the  time  of  king  Canute  downwards,  many  centuries 
before  Juttinian’s  laws  were  known  or  heard  of  in  the  wettern 
parts  of  Europe.  So  likewife  there  is  another  part  of  the  ttatute  of 
dittributions,  where  directions  are  given,  that  no  child  of  the  in¬ 
tettate,  (except  his  heir  at  law)  on  whom  he  fettled  in  his  life¬ 
time  any  ettate  in  lands,  or  pecuniary  portion,  equal  to  the  dif- 
tributive  fhares  of  the  other  children,  fhall  have  any  part  of  the 
furplufage  with  their  brothers  and  fitters ;  but  if  the  eftates  fo 

u  pag.  49 2- 

w  33. 

x  The  general  rule  of  fuch  fucceflions 
was  this:  1.  The  children  or  lineal  def- 
cendants  in  equal  portions.  2.  On  failure 
of  thefe,  the  parents  or  lineal  afcendants, 
and  with  them  the  brethren  or  fillers  of  the 
whole  blood;  or,  if  the  parents  were  dead* 


all  the  brethren  and  fillers,  together  with 
the  reprefentatives  of  a  brother  or  filler  de¬ 
ceafed.  3.  The  next  collateral  relations  in 
equal  degree.  4.  The  hufband  or  wife  of 
the  deceafed.  ( Ff 38.  15.  I.  Nov,  118. 
c.  1,  2,  3.  127.  r.  1.) 

y  Sir  Walter  Walker.  Lord  Raym.  574. 
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given  them,  by  way  of  advancement,  are  not  quite  equivalent 
to  the  other  flhares,  the  children  fo  advanced  fhall  now  have  fo 
much  as  will  make  them  equal.  This  juft  and  equitable  provifion 
hath  been  alfo  faid  to  be  derived  from  the  collatio  bonorum  of  the 
imperial  law*  :  which*  it  certainly  refembles  in  fome  points, 
though  it  differs  widely  in  others.  But  it  may  not  be  amifs  to 
obferve,  that,  with  regard  to  goods  and  chattels,  this  is  part  of 
the  antient  cuftom  of  London,  of  the  province  of  York,  and  of 
our  filter  kingdom  of  Scotland  :  and,  with  regard  to  lands  de¬ 
fending  in  coparcenary,  that  it  hath  always  been,  and  ftill  is, 
the  common  law  of  England,  under  the  name  of  hotchpot*. 

Before  I  quit  this  fubjedt,  I  mult  however  acknowlege,  that 
the  dodtrine  and  limits  of  reprefentation,  laid  down  in  the  ltatute 
of  diftributions,  feem  to  have  been  principally  borrowed  from 
the  civil  law  :  whereby  it  will  fometimes  happen,  that  perfonal 
eftates  are  divided  per  capita ,  and  fometimes  per  Jiirpes ;  whereas 
the  common  law  knows  no  other  rule  of  fuccefiion  but  that  per 
Jiirpes  onlyb.  They  are  divided  per  capita ,  to  every  man  an  equal 
lhare,  when  all  the  claimants  claim  in  their  own  rights,  as  in 
equal  degree  of  kindred,  and  not  jure  repraefentationis ,  in  the 
right  of  another  perfon.  As  if  the  next  of  kin  be  the  inteftate’s 
three  brothers.  A,  B,  and  C;  here  his  eftate  is  divided  into  three 
equal  portions,  and  diftributed  per  capita ,  one  to  each:  but  if  one 
of  thefe  brothers,  A,  had  been  dead  leaving  three  children,  and 
another,  B,  leaving  two ;  then  the  diflribution  mu  ft  have  been  per 
Jiirpes ;  viz .  one  third  to  A’s  three  children,  another  third  to  B’s 
two  children,  and  the  remaining  third  to  C  the  furviving  bro¬ 
ther:  yet  if  C  had  alfo  been  dead,  without  iffue,  then  A’s  and  B’s 
five  children,  being  all  in  equal  degree  to  the  inteftate,  would  take 
in  their  own  rights  per  capita ,  viz.  each  of  them  one  fifth  part c. 

The  ftatute  of  diftributions  exprefily  excepts  and  referves  the 
cuftoms  of  the  city  of  London,  of  the  province  of  York,  and 

b  See  ch.'i4.  pag.  217. 
c  Prec.  Chanc.  54. 


*  Ff  37.  6.  j. 
a  See  ch,  12.  pag.  191. 
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of  all  other  places  having  peculiar  cuftoms  of  diftributing  intef- 
tates*  effeds.  So  that,  though  in  thofe  places  the  reftraint  of  de- 
vifing  is  removed  by  the  ftatutes  formerly  mentioned d,  their  an- 
tient  cuftoms  remain  in  full  force,  with  refped  to  the  eftates  of 
inteftates.  I  fhall  therefore  conclude  this  chapter,  and  with  it 
the  prefent  book,  with  a  few  remarks  on  thofe  cuftoms. 

I  n  the  firft  place  we  may  obferve,  that  in  the  city  of  Lon¬ 
don  c,  and  province  of  York f,  as  well  as  in  the  kingdom  of  Scot¬ 
land  B,  and  therefore  probably  alfo  in  Wales,  (concerning  which 
there  is  little  to  be  gathered,  but  from  the  ftatute  7  Sc  8  W.III. 
c.  38.)  the  effeds  of  the  inteftate,  after  payment  of  his  debts, 
are  in  general  divided  according  to  the  antient  univerfal  dodrine 
of  the  pars  rationabilis .  If  the  deceafed  leaves  a  widow  and  child¬ 
ren,  his  fubftance  (deduding  the  widow's  apparel  and  furniture 
of  her  bed-chamber,  which  in  London  is  called  the  widow's 
chamber )  is  divided  into  three  parts  ;  one  of  which  belongs  to  the 
widow,  another  to  the  children,  and  the  third  to  the  adminiftra- 
tor  :  if  only  a  widow,  or  only  children,  they  fhall  refpedively, 
in  either  cafe,  take  one  moiety,  and  the  adminiftrator  the  other u : 
if  neither  widow  nor  child,  the  adminiftrator  fhall  have  the 
whole  And  this  portion,  or  dead  mans  part,  the  adminiftrator 
was  wont  to  apply  to  his  own  ufek,  till  the  ftatute  1  Jac.  II.  c.  17. 
declared  that  the  fame  fhould  be  fubjed  to  the  ftatutes  of  distri¬ 
bution.  So  that  if  a  man  dies  worth  1800/.  leaving  a  widow  and 
two  children,  the  eftate  fhall  be  divided  into  eighteen  parts  3 
whereof  the  widow  fhall  have  eight,  fix  by  the  cuftom  and  two 
by  the  ftatute  •,  and  each  of  the  children  five,  three  by  the  cuftom 
and  two  by  the  ftatute  :  if  he  leaves  a  widow  and  one  child,  they 
fhall  each  have  a  moiety  of  the  whole,  or  nine  fuch  eighteenth 
parts,  fix  by  the  cuftom  and  three  by  the  ftatute  :  if  he  leaves 
a  widow  and  no  child,  the  widow  fhall  have  three  fourths  of 
the  whole,  two  by  the  cuftom  and  one  by  the  ftatute 3  and  the 

d  pag.493.  h  1  P.  Wms.  341.  Salk.  246, 

c  Lord  Raym.  1329.  *  2  Show.  175. 

f  2  Burn.  eccl.  law,  746.  k  2  Freem.  85,  iVern.133. 

£  Ibid.  782.  remaining 
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remaining  fourth  fliall  go  by  the  ftatutc  to  the  next  of  kin.  It 
is  alfo  to  be  obferved,  that  if  the  wife  be  provided  for  by  a  join¬ 
ture  before  marriage,  in  bar  of  her  cuftomary  part,  it  puts  her  in 
a  (late  of  non-entity,  with  regard  to  the  cuftom  only  1 2  ;  but  fhe 
fliall  be  intitled  to  her  fhare  of  the  dead  man’s  part  under  the 
ftatute  of  diftributions,  unlefs  barred  by  fpecial  agreement  m. 
And  if  any  of  the  children  are  advanced  by  the  father  in  his  life¬ 
time  with  any  fum  of  monty  ( not  amounting  to  their  full  pro¬ 
portionable  part)  they  fhall  bring  that  portion  into  hotchpot  with 
the  reft  of  the  brothers  and  fillers,  but  not  with  the  widow, 
before  they  are  intitled  to  any  benefit  under  the  cuftom"  :  but,  if 
they  are  fully  advanced,  the  cuftom  intitles  them  to  no  farther 
dividend  °. 

Thus  far  in  the  main  the  cuftoms  of  London  and  of  York 
agree  :  but,  befides  certain  other  lefs  material  variations,  there 
are  two  principal  points  in  which  they  confiderably  differ.  One 
is,  that  in  London  the  fhare  of  the  children  (or  orphanage  part) 
is  not  fully  veiled  in  them  till  the  age  of  twenty  one,  before 
which  they  cannot  difpofe  of  it  by  teftamentp :  and,  if  they  die 
under  that  age,  whether  foie  or  married,  their  fhare  fhall  furvive 
to  the  other  children;  but,  after  the  age  of  twenty  one,  it  is 
free  from  any  orphanage  cuftom,  and,  in  cafe  of  inteftacy,  fhall 
fall  under  the  ftatute  of  dift ributions q.  The  other,  that  in  the 
province  of  York,  the  heir  at  common  law,  wrho  inherits  any 
lands  either  in  fee  or  in  tail,  is  excluded  from  any  filial  portion 
or  reafonable  part r.  But,  notwithftanding  thefe  provincial  varia¬ 
tions,  the  cuftoms  appear  to  be  fubflantially  one  and  the  fame. 
And,  as  a  fimilar  policy  formerly  prevailed  in  every  part  of  the 
ifland,  we  may  fairly  conclude  the  whole  to  be  of  JBritifh  origi¬ 
nal  ;  or,  if  derived  from  the  Roman  law  of  fucceftions,  to  have 
been  drawn  from  that  fountain  much  earlier  than  the  time  of 

1  2  Vern .665.  3  P.  Wms.  16.  0  2  P. 

m  1  Vern.  15.  2Chan.  Rep.  252.  p  2Vern.  558. 

n  2  Freem.  279.  1  Equ,  caf.  abr.  155.  ^  Prec.  Chan.  537. 

2  P.  W“”.  526.  1  2  Burn.  754. 
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Juftinian,  from  whofe  conffitutions  in  many  points  (particularly 
in  the  advantages  given  to  the  widow)  it  very  confiderably  differs: 
though  it  is  not  improbable  that  the  refemblances  which  yet  re¬ 
main  may  be  owing  to  the  Roman  ufages ;  introduced  in  the 
time  of  Claudius  Caefar,  (who  eftablifhed  a  colony  in  Britain  to 
inftrudt  the  natives  in  legal  knowlege s)  inculcated  and  diffufed 
by  Papinian  (who  prefided  at  York  as  praefettus  praetorio  under 
the  emperors  Severus  and  Caracalla  l)  and  continued  by  his  fuc- 
ceffors  till  the  final  departure  of  the  Romans  in  the  beginning  of 
the  fifth  century  after  Chrifl. 

5  Tacit.  Annal.  I,  12.  32  1  Selden  in  F let  am.  cap.  4.  §.  3. 
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N°.  I. 

Fetus  Carta  Feoffamenti. 


C  3  3  %  prefentes  et  futuri,  quod  ego  Willielmus,  fiiius  Wil- Premifcs. 

lielmi  de  Segenho,  dedi,  concefli,  et  hac  prefenti  carta  mea  con- 
firmavi,  Johanni  quondam  filiojohannis  de  Saleford,  proqua- 
dam  fummapecunie  quam  michi  dedit  pre  manibus,  unam  acram  terre 
mee  arabilis,  jacentem  in  campo  de  Saleford,  juxta  terram  quondam  Ri- 
chardi  de  la  Mare  :  l^abcntinm  et  ^cnenbam  totam  predidam  acram  Hahendum,  an* 
terre,  cum  omnibus  ejus  pertinentiis,  prefato  Johanni,  etheredibus  fuis, TiKendum- 
et  fuis  aflignatis,  de  capitalibus  dominis  feodi :  IRebbeubO  et  faciendo  Addendum: 
annuatim  eifdem  dominis  capitalibus  fervitia  indedebitaetconfueta:  Ct  Warranty, 
ego  predidus  Willielmus,  et  heredes  mei,  et  mei  affignati,  totam  pre¬ 
didam  acram  terre,  cum  omnibus  fuis  pertinentiis,  predido  Johanni  de 
Saleford,  et  heredibus  fuis,  et  fuis  aflignatis,  contra  omnes  gentes  war- 
rantizabimus  in  perpetuum.  Jn  CUJU0  rei  teftimonium  huic  prefenti  car- Conclufion* 
te  figillum  meum  appofui :  teftibus,  Nigello  de  Saleford,  Johanne 

de  Seybroke,  Radulpho  clerico  de  Saleford,  Johanne  molendario  de  ea- 
dem  villa,  et  aliis.  HData  apud  Saleford  die  Veneris  proximo  ante  fef- 
tum  fande  Margarete  virginis,  anno  regni  regis  Edwardi  filii  regis 
Ed  ward  i  fexto. 

(L.  S.) 

Livery  of  feifin 
cndorfed. 


^emorantmm,  quod  die  et  anno  infrafcriptis 
plena  et  pacifica  feiflna  acre  infrafpecificate,  cum 
pertinentiis,  data  et  deliberata  fuit  per  infranomi- 
natumWillielmum  de  Segenho  infranominato  Jo¬ 
hanni  de  Saleford,  in  propriis  perfonis  fuis,  fecun- 
dum  tenorem  et  effedum  carte  infrafcripte,  in 
prefentia  Nigelli  de  Saleford,  Johannis  de  Sey¬ 
broke,  et  aliorum. 
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N°.  II. 

A  modem  Conveyance  by  Lease  and  Release. 


§.  i.  Lease,  or  Bargain  and  Sale,  for  a  year. 


Premifes. 


Parties. 


Confideration. 


Bargain  and 
fale. 

Parcels. 


Habendum , 


£a>  indenture,  made  the  third  day  of  September,  in  the  twenty 
firft  year  of  the  reign  of  our  fovereign  lord  George  the  fecond 
by  the  grace  of  God  king  of  Great  Britain,  France,  and  Ireland,  de¬ 
fender  of  the  faith,  and  fo  forth,  and  in  the  year  of  our  Lord  one  thou- 
fand,  feven  hundred,  and  forty  feven,  between  Abraham  Barker  of  Dale 
Hall  in  the  county  of  Norfolk,  efquire,  and  Cecilia  his  wife,  of  the  one 
part,  and  David  Edwards  of  Lincoln’s  Inn  in  the  county  of  Middlefex, 
efquire,  and  Francis  Golding  of  the  city  of  Norwich,  clerk,  of  the 
other  part,  witnefleth  *,  that  the  faid  Abraham  Barker  and  Cecilia  his 
wife,  in  confideration  of  five  Ihillings  of  lawful  money  of  Great  Britain 
to  them  in  hand  paid  by  the  faid  David  Edwards  and  Francis  Golding 
at  or  before  the  enfealing  and  delivery  of  thefe  prefents,  (the  receipt 
whereof  is  hereby  acknowleged,)  and  for  other  good  caufes  and  confi- 
derations  them  the  faid  Abraham  Barker  and  Cecilia  his  wife  hereunto 
fpecially  moving,  bargained  and  fold,  and  by  thefe  prefents  do, 

and  each  of  them  doth,  bargain  and  fell,  unto  the  faid  David  Edwards 
and  Francis  Golding,  their  executors,  adminiftrators,  and  afiigns,  011 
that  the  capital  melTuage,  called  Dale  Hall  in  the  parilh  of  Dale  in  the 
faid  county  of  Norfolk,  wherein  the  faid  Abraham  Barker  and  Cecilia 
his  wife  now  dwell,  and  all  thofe  their  lands  in  the  faid  parilh  of  Dale 
called  or  known  by  the  name  of  Wilfon’s  farm,  containing  by  eftima- 
tion  five  hundred  and  forty  acres,  be  the  fame  more  or  lefs,  together 
with  all  and  fingular  houfes,  dovehoufes,  barns,  buildings,  ftables,  yards, 
gardens,  orchards,  lands,  tenements,  meadows,  paflures,  feedings,  com¬ 
mons,  woods,  underwoods,  ways,  waters,  watercourfes,  filhings,  pri¬ 
vileges,  profits,  eafements,  commodities,  advantages,  emoluments,  he¬ 
reditaments,  and  appurtenances  whatfoever  to  the  faid  capital  meflfuage 
and  farm  belonging  or  appertaining,  or  with  the  fame  ufed  or  enjoyed, 
or  accepted,  reputed,  taken,  or  known,  as  part,  parcel,  or  member 
thereof,  or  as  belonging  to  the  fame  or  any  part  thereof ;  and  the  re- 
verfion  and  reverfions,  remainder  and  remainders,  yearly  and  other  rents, 
ifiues,  and  profits  thereof,  and  of  every  part  and  parcel  thereof:  0 

Date  and  to  liold  the  faid  capital  mefiuage,  lands,  tenements,  heredita¬ 
ments,  and  all  and  fingular  other  the  premifes  herein  before-mentioned 
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or  intended  to  be  bargained  and  fold,  and  every  part  and  parcel  thereof, 
with  their  and  every  of  their  rights,  members,  and  appurtenances,  unto 
the  faid  David  Edwards  and  Francis  Golding,  their  executors,  admini- 
ftrators,  and  alligns,  from  the  day  next  before  the  day  of  the  date  of 
thefe  prefents,  for  and  during,  and  unto  the  full  end  and  term  of,  one 
whole  year  from  thence  next  enfuing  and  fully  to  be  complete  and  ended  : 
fUeltliug  and  paying  therefore  unto  the  faid  Abraham  Barker,  and  C e- jtaMtmfrn. 
cilia  his  wife,  and  their  heirs 'or  afligns,  the  yearly  rent  of  one  pepper¬ 
corn  at  the  expiration  of  the  faid  term,  if  the  fame  fhall  be  lawfully  de¬ 
manded  :  Co  tfie  intent  and  purpofe,  that  by  virtue  of  thefe  prefents,  intent. 
and  of  the  ftatute  for  transferring  ufes  into  pofiefiion,  the  faid  David 
Edwards  and  Francis  Golding  may  be  in  the  actual  pofiefiion  of  the  pre- 
mifes,  and  be  thereby  enabled  to  take  and  accept  a  grant  and  releafe  of 
the  freehold,  reverfion,  and  inheritance  of  the  fame  premifes,  and  of 
every  part  and  parcel  thereof,  to  them,  their  heirs,  and  afiigns  ;  to  the 
ufes,  and  upon  thetrufts,  thereof  to  be  declared  by  another  indenture, 
intended  to  bear  date  the  day  next  after  the  day  of  the  date  hereof.  3n Conctufion. 
imtnefg  whereof  the  parties  to  thefe  prefents  their  hands  and  feals  have 
fubferibed  and  fet,  the  day  and  year  firft  abovewritten. 

Sealed,  and  delivered,  being 

firft  duly  ftamped,  in  the  Abraham  Barker.  (L.  S.) 

prefence  of  Cecilia  Barker.  (L.  S.) 

George  Carter.  David  Edwards.  (L.  S.) 

William  Browne.  Francis  Golding.  (L.  S.) 


N°.  II 


§.  2.  Deed  of  Release. 

'Efitg  3hltinUmx  of  five  parts,  made  the  fourth  day  of  September,  premifes. 
in  the  twenty-firft  year  of  the  reign  of  our  fovereign  lord  George  the 
fecond  by  the  grace  of  God  king  of  Great  Britain,  France,  and  Ireland, 
defender  of  the  faith,  and  fo  forth,  and  in  the  year  of  our  Lord  one 
thoufand,  feven  hundred,  and  forty-feven,  between  Abraham  Barker,  parties, 
of  Dale  Hall  in  the  county  of  Norfolk,  efquire,  and  Cecilia  his  wife, 
of  the  firft  part;  David  Edwards  of  Lincoln’s  Inn  in  the  county  of 
Middlefex,  efquire,  executor  of  the  laft  will  and  teftament  of  Lewis 
Edwards,  of  Cowbridge  in  the  county  of  Glamorgan,  gentleman, 
his  late  father,  deceafed,  and  Francis  Golding  of  the  city  of  Norwich, 
clerk,  of  the  fecond  part ;  Charles  Browne  of  Enftone  in  the  county 
of  Oxford,  gentleman,  and  Richard  More  of  the  city  of  Briftol, 
merchant,  of  the  third  part ;  John  Barker,  efquire,  fon  and  heir  ap¬ 
parent  of  the  faid  Abraham  Barker,  of  the  fourth  part ;  and  Kathe¬ 
rine  Edwards,  fpinfter,  one  of  the  fillers  of  the  faid  David  Ed- 

*  2  wards, 
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wards,  of  the  fifth  part.  rcB5erca0  a  marriage  is  intended,  by  the  per- 
Recitai.  million  of  God,  to  be  (hordy  had  and  folemnized  between  the  laid 

cor.cjerauon.  John  Barker  and  Katherine  Edwards:  tlji0  JnDctltUrc  Yttitucflctlj, 

that  in  confideration  of  the  faid  intended  marriage,  and  of  the  fum 
of  five  thouland  pounds,  of  good  and  lawful  money  of  Great  Britain,  to 
the  faid  Abraham  Barker,  (by  and  with  the  confent  and  agreement  of 
the  faid  John  Barker,  and  Katherine  Edwards,  teftified  by  their  being 
parties  to,  and  their  fealing  and  delivery  of,  thefe  prefents,)  by  the  faid 
David  Edwards  in  hand  paid  at  or  before  the  enfealing  and  delivery  here¬ 
of,  being  the  marriage  portion  of  the  faid  Katherine  Edwards,  bequeath¬ 
ed  to  her  by  the  laft  will  and  teftament  of  the  faid  Lewis  Edwards,  her 
late  father,  deceafed  ;  the  receipt  and  payment  whereof  the  faid  Abra¬ 
ham  Barker  doth  hereby  acknowlege,  and  thereof,  and  of  every  part  and 
parcel  thereof,  they  the  faid  Abraham  Barker,  John  Barker,  and  Kathe¬ 
rine  Edwards,  do,  and  each  of  them  doth,  releafe,  acquit,  and  difeharge 
the  faid  David  Edwards,  his  executors,  and  adminiftrators,  for  ever 
by  thefe  prefents  :  and  for  providing  a  competent  jointure  and  provi- 
fion  of  maintenance  for  the  faid  Katherine  Edwards,  in  cafe  fhe  (hall, 
after  the  faid  intended  marriage  had,  furvive  and  overlive  the  faid 
John  Barker  her  intended  hufband  :  and  for  fettling  and  alluring  the 
capital  mefiuage,  lands,  tenements,  and  hereditaments,  hereinafter 
mentioned,  unto  fuch  ufes,  and  upon  fuch  trufts,  as  are  hereinafter 
exprefied  and  declared  :  and  for  and  in  confideration  of  the  fum  of 
five  (hillings  of  lawful  money  of  Great  Britain  to  the  faid  Abraham 
Barker  and  Cecilia  his  wife  in  hand  paid  by  the  faid  David  Edwards 
and  Francis  Golding,  and  of  ten  fhillings  of  like  lawful  money  to  them 
alfo  in  hand  paid  by  the  faid  Charles  Browne  and  Richard  More,  at  or 
before  the  enfealing  and  delivery  hereof,  (the  feveral  receipts  whereof  are 
hereby  refpedtively  acknowleged,)  they  the  faid  Abraham  Barker  and 
Rekafc,  Cecilia  his  wife,  and  each  of  them  hath,  granted,  bargained, 

fold,  releafed,  and  confirmed,  and  by  thefe  prefents  do,  and  each  of 
them  doth,  grant,  bargain,  fell,  releafe,  and  confirm  unto  the  faid  David 
Parcels,  Edwards  and  Francis  Golding,  their  heirs  and  afiigns,  011  that  the  ca¬ 
pital  mefiuage  called  Dale  Hall,  in  the  parifh  of  Dale  in  the  faid  county 
of  Norfolk,  'wherein  the  faid  Abraham  Barker  and  Cecilia  his  wife 
now  dwell,  and  all  thofe  their  lands  in  the  faid  parifh  of  Dale  called 
or  known  by  the  name  of  Wilfon's  farm,  containing  by  eftimation 
five  hundred  and  forty  acres,  be  the  fame  more  or  lefs,  together  with 
all  and  fingular  houies,  dovehoufes,  barns,  buildings,  (tables,  yards, 
gardens,  orchards,  lands,  tenements,  meadows,  pastures,  feedings, 
commons,  woods,  underwoods,  ways,  waters,  water-courfes,  fifhings, 
privileges,  profits,  eafements,  commodities,  advantages,  emoluments, 
hereditaments,  and  appurtenances  whatfoever  to  the  faid  capital  mef- 
fuage  and  farm  belonging  or  appertaining,  or  with  the  fame  ufed  or 

enjoy  ed,; 
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enjoyed,  or  accepted,  reputed,  taken,  or  known,  as  part,  parcel,  or  N°*  ^* 
member  thereof,  or  as  belonging  to  the  fame  or  any  part  thereof ;  (all 
which  faid  premifes  are  now  in  the  afrual  pofieflion  of  the  faid  David 
Edwards  and  Francis  Golding,  by  virtue  of  a  bargain  and  fale  to  them  Mention  of  bar. 
thereof  made  by  the  faid  Abraham  Barker  and  Cecilia  his  wife  for  one  eain  faIe* 
whole  year,  in  confideration  of  five  fhillings  to  them  paid  by  the  faid 
David  Edwards  and  Francis  Golding,  in  and  by  one  indenture  bearing 
date  the  day  next  before  the  day  of  the  date  hereof,  and  by  force  of 
the  flatute  for  transferring  ufes  into  poffelTion  *,)  and  the  reverfion  and 
reverfions,  remainder  and  remainders,  yearly  and  other  rents,  iffues,  and 
profits  thereof,  and  every  part  and  parcel  thereof,  and  alfo  all  the  eflate, 
right,  title,  interefl,  truft,  property,  claim,  and  demand  whatfoever,  both 
at  law  and  in  equity,  of  them  the  faid  Abraham  Barker  and  Cecilia  his 
wife,  in,  to,  or  out  of,  the  faid  capital  meffuage,  lands,  tenements,  here¬ 
ditaments,  and  premifes :  fiafce  and  to  hold  the  faid  capital  meffuage,  Habendum, 

lands,  tenements,  hereditaments,  and  all  and  fingular  other  the  premifes 
herein  before  mentioned  to  be  hereby  granted  and  releafed,  with  their 
and  every  of  their  appurtenances,  unto  the  faid  David  Edwards  and  Fran¬ 
cis  Golding,  their  heirs  and  afhgns,  to  fuch  ufes,  upon  fuch  trufls,  and  to 
andforfuch  intents  and  purpofes  as  are  hereinafter  mentioned, expreffed, 
and  declared,  of  and  concerning  the  fame  :  that  is  to  fay,  to  the  ufe  and  To  the  ufe  of 
behoof  of  the  faid  Abraham  Barker,  and  Cecilia  his  wife,  according  to  Uli 

their  feveral  and  refpedtive  eflates  and  interefts  therein,  at  the  time  of, 
or  immediately  before,  the  execution  of  thefe  prefents,  until  the  fo- 
lemnization  of  the  faid  intended  marriage  :  and  from  and  after  the  fo-  Then  of  the  huu 
lemnization  thereof,  to  the  ufe  and  behoof  of  the  faid  John  Barker, 
for  and  during  the  term  of  his  natural  life*,  without  impeachment  or 
or  for  any  manner  of  wafle  :  and  from  and  after  the  determination  of  Remainder  to 
that  eflate,  then  to  the  ufe  of  the  faid  David  Edwards  and  Francis  Svftececs0n3ent 
Golding,  and  their  heirs,  during  the  life  of  the  faid  John  Barker,  up-  remainders  s° 
on  truft  to  fupport  and  preferve  the  contingent  ufes  and  eflates  herein¬ 
after  limited  from  being  defeated  and  deftroyed,  and  for  that  purpofe 
to  make  entries,  or  bring  actions,  as  the  cafe  fhall  require  ;  but  ne- 
verthelefs  to  permit  and  fuffer  the  faid  John  Barker,  and  his  affigns, 
during  his  life,  to  receive  and  take  the  rents  and  profits  thereof,  and 
of  every  part  thereof,  to  and  for  his  and  their  own  ufe  and  benefit ; 
and  from  and  after  the  deceafe  of  the  faid  John  Barker,  then  to  the  Remainder  to  the 
ufe  and  behoof  of  the  faid  Katherine  Edwards,  his  intended  wife,  ^ 

and  during  the  term  of  her  natural  life,  for  her  jointure,  and  in  lieu  ,  bar  of  dower  v 
bar,  and  fatisfadlion  of  her  dower  and  thirds  at  common  law,  which 
fhe  can  or  may  have  or  claim,  of,  in,  to,  or  out  of,  all,  and  every, 
or  any,  of  the  lands,  tenements,  and  hereditaments,  whereof  or 
wherein  the  faid  John  Barker  now  is,  or  at  any  time  or  times  hereafter 
during  the  coverture  between  them  fhall  be,  feiled  of  any  eflate  of 
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Remainder  to 
other  truftees  for 
a  term,  upon 
trufts  after  men¬ 
tioned  : 


N°.  II.  freehold  or  inheritance  :  and  from  and  after  the  deceafe  of  the  faid 
Katherine  Edwards,  or  other  fooner  determination  of  the  faid  eftate, 
then  to  the  ufe  and  behoof  of  the  faid  Charles  Browne  and  Richard 
More,  their  executors,  adminiftrators,  and  affigns,  for  and  during, 
and  unto  the  full  end  and  term  of,  five  hundred  years  from  thence 
next  enfuing  and  fully  to  be  complete  and  ended,  without  impeach¬ 
ment  of  wafte :  upon  fuch  trufts  neverthelefs,  and  to  and  for  fuch  in¬ 
tents  and  purpofes,  and  under  and  fubjedt  to  luch  provifoes  and  agree¬ 
ments,  as  are  hereinafter  mentioned,  exprefied,  and  declared  of  and 
Remainder  to  the  concerning  the  fame  :  and  from  and  after  the  end,  expiration,  or  other 
firii  and  other  fooner  determination  of  the  faid  term  of  five  hundred  years,  and  fub- 
riage°in  tail jedt  thereunto,  to  the  ufe  and  behoof  of  the  firft  fon  of  the  faid  John 
Barker  on  the  body  of  the  faid  Katherine  Edwards  his  intended  wife 
to  be  begotten,  and  of  the  heirs  of  the  body  of  fuch  firft  fon  lawfully 
iflliing ;  and  for  default  of  fuch  iffue,  then  to  the  ufe  and  behoof 
of  the  fecond,  third,  fourth,  fifth,  fixth,  feventh,  eighth,  ninth, 
tenth,  and  of  all  and  every  other  the  fon  and  fons  of  the  faid  John 
Barker  on  the  body  of  the  faid  Katherine  Edwards  his  intended  wife 
to  be  begotten,  feverally,  fuccefiively,  and  in  remainder,*  one  after 
another,  as  they  and  every  of  them  (hall  be  in  feniority  of  age  and 
priority  of  birth,  and  of  the  feveral  and  refpedtive  heirs  of  the  body 
and  bodies  of  all  and  every  fuch  fon  and  fons  lawfully  iffuing  ;  the 
elder  of  fuch  fons,  and  the  heirs  of  his  body  iffuing,  being  always  to 
be  preferred  and  to  take  before  the  younger  of  fuch  fons,  and  the 
Remainder  to  the  heirs  of  his  or  their  body  or  bodies  iffuing  :  and  for  default  of  fuch 
daughters,  iffbe,  then  to  the  ufe  and  behoof  of  all  and  every’  the  daughter  and 
daughters  of  the  faid  John  Barker  on  the  body  of  the  faid  Katherine 
Edwards  his  intended  wife  to  be  begotten,  to  be  equally  divided  be- 
tween  them,  (if  more  than  one,)  fhare  and  fhare  alike,  as  tenants  in 
common  and  not  as  jointenants,  and  of  the  feveral  and  refpedtive 
heirs  of  the  body  and  bodies  of  all  and  every  fuch  daughter  and 
Remainder  to  the  daughters  lawfully  iffuing  :  and  for  default  of  fuch  iffue,  then  to  the 
hufband  in  tail:  ufe  anc|  behoof  of  the  heirs  of  the  body  of  him  the  faid  John  Barker 
Remainder  to  the  lawfully  iffuing :  and  for  default  of  fuch  heirs,  then  to  the  ufe  and  be- 
huftand’s. mother  boof  0f  the  faid  Cecilia,  the  wife  of  the  faid  Abraham  Barker,  and  of 
ThTtruft  of  the  her  heirs  and  affigns  for  ever.  as  to,  for,  and  concerning  the 

term  declared  j  term  Qf  five  hundred  years  herein  before  limited  to  the  faid  Charles 
Browne  and  Richard  More,  their  executors,  adminiftrators  and  affigns, 
as  aforefaid,  it  is  hereby  declared  and  agreed  by  and  between  all  the 
faid  parties  to  thefe  prefents,  that  the  fame  is  fo  limited  to  them  upon 
the  trufts,  and  to  and  for  the  intents  and  purpofes,  and  under  and  lub- 
jedt  to  the  provifoes  and  agreements,  hereinafter  mentioned,  exprefied, 
and  declared,  of  and  concerning  the  fame  :  that  is  to  fay,  in  cafe  there 
fhall  be  an  eldeft  or  only  fon  and  one  more  or  other  child  or  children 
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of  the  faid  John  Barker,  on  the  body  of  the  faid  Katherine,  his  intend-  , 

ed  wife  to  be  begotten,  then  upon  truft  that  they  the  faid  Charles  v 
Browne  and  Richard  More,  their  executors,  adminiftrators,  and  af-  to  raife portions 
figns,  by  fale  or  mortgage  of  the  faid  term  of  five  hundred  years,  or  ^y°un&erch,ld^ 
by  fuch  other  ways  and  means  as  they  or  the  lurvivor  of  them,  or  the 
executors  or  adminiftrators  of  fuch  furvivor  fhall  think  fit,  ftiall  and  do 
raife  and  levy,  or  borrow  and  take  up  at  intereft,  the  fum  of  four 
thoufand  pounds  of  lawful  money  of  Great  Britain,  for  the  portion  or 
portions  of  fuch  other  child  and  children  (befides  the  eldeft  or  only  fon) 
as  aforefaid,  to  be  equally  divided  between  them  (if  more  than  one) 
fhare  and  (hare  alike  ;  the  portion  or  portions  of  fuch  of  them  as  fhall  payable  at  certain 
be  a  fon  or  Tons  to  be  paid  at  his  or  their  refpedtive  age  or  ages  ofUmes> 
twenty-one  years  ;  and  the  portion  or  portions  of  fuch  of  them  as  fhall 
be  a  daughter  or  daughters  to  be  paid  at  her  or  their  refpeftive  age  or 
ages  of  twenty-one  years,  or  day  or  days  of  marriage,  which  fhall  firft 
happen.  And  upon  this  further  truft,  that  in  the  mean  time  and  until  withmamte- 
the  fame  portions  fhall  become  payable  as  aforefaid,  the  faid  Charles 
Browne  and  Richard  More,  their  executors,  adminiftrators,  and  afiigns, 
fhall  and  do,  by  and  out  of  the  rents,  ifTues,  and  profits  of  the  pre- 
mifes  aforefaid,  raife  and  levy  fuch  competent  yearly  fum  and  fums  of 
money  for  the  maintenance  and  education  of  fuch  child  or  children,  as 
fhall  not  exceed  in  the  whole  the  intereft  of  their  refpe&ive  portions 
after  the  rate  of  four  pounds  in  the  hundred  yearly.  prohiDcD  always,  and  benefit  of 
that  in  cafe  any  of  the  fame  children  fhall  happen  to  die  before  his,  her,  fumvorlh,P* 
or  their  portions  fhall  become  payable  as  aforefaid,  then  the  portion  or 
portions  of  fuch  of  them  fo  dying  fhall  go  and  be  paid  unto  and  be 
equally  divided  among  the  furvivor  or  furvivors  of  them,  when  and  at 
fuch  time  as  the  original  portion  or  portions  of  fuch  furviving  child  or 
children  fhall  become  payable  as  aforefaid.  alfo,  that  in  cafe  if  no  fuch  child, 

there  fhall  be  no  fuch  child  or  children  of  the  faid  John  Barker  on  the 
body  of  the  faid  Katherine  his  intended  wife  begotten,  befides  an  eldeft 
or  only  fon  ;  or  in  cafe  all  and  every  fuch  child  or  children  fhall  happen  or  if  ail  die, 
to  die  before  all  or  any  of  their  faid  portions  fhall  become  due  and  pay¬ 
able  as  aforefaid  ;  or  in  cafe  the  faid  portions,  and  alfo  fuch  maintenance  or  if  the  portions 
as  aforefaid,  fhall  by  the  faid  Charles  Browne  and  Richard  More,  their be  riiled> 
executors,  adminiftrators,  or  afiigns,  be  raifed  and  levied  by  any  of  the 
ways  and  means  in  that  behalf  aforementioned  ^  or  in  cafe  the  fame  by  or  paid, 
fuch  perlon  or  perfons  as  fhall  for  the  time  being  be  next  in  reverfion 
or  remainder  of  the  fame  premifes  expectant  upon  the  faid  term  of  five 
hundred  years,  fhall  be  paid,  or  well  and  duly  fecured  to  be  paid,  ac- m  fecured  by  the 
cording  to  the  true  intent  and  meaning  of  thefe  prefents  ♦,  then  and  in  ^"ndne^xt  t'h^ 
any  of  the  faid  cafes,  and  at  all  times  thenceforth,  the  faid  term  of  five  refine  of  the 
hundred  years,  or  fo  much  thereof  as  fhall  remain  unfold  or  undifpofedtcrm  10  reJl;' 
of  for  the  purpofes  aforefaid,  fhall  ceafe,  determine,  and  be  utterly 
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v°kl  to  all  intents  and  purpofes,  any  thing  herein  contained  to  the  con- 
Condition,  that  trary  thereof  in  any  wife  notwithftanding.  profciticfc  alfo,  and  it  is  hereby 
clhtefhereb  furt,ier  declared  and  agreed  by  and  between  all  the  faid  parties  to  thefe 
granted  /hall  be  prefents,  that  in  cafe  the  faid  Abraham  Barker  or  Cecilia  his  wife,  at  any 
ot°her  land's  of "S  time  during  their  lives,  or  the  life  of  the  furvivor  of  them,  with  the 
cijuai  value  in  approbation  of  the  faid  David  Edwards  and  Francis  Golding,  or  the  fur- 
recompenfc,  vivor  of  them,  or  the  executors  and  adminiftrators  of  fuch  furvivor, 
fhall  fettle,  convey,  and  allure  other  lands  and  tenements  of  an  eftate 
of  inheritance  in  fee  fimple,  in  poflefiion,  in  fome  convenient  place  or 
places  within  the  realm  of  England,  of  equal  or  better  value  than  the 
faid  capital  meffuage,  lands,  tenements,  hereditaments  and  premifes, 
hereby  granted  and  releafed,  and  in  lieu,  and  recompenfe  thereof,  un¬ 
to  and  tor  fuch  and  the  like  ufes,  intents,  and  purpofes,  and  upon 
luch  and  the  like  trufts,  as  the  faid  capital  meffuage,  lands,  tenements, 
hereditaments,  and  premifes  are  hereby  fettled  and  affured  unto  and 
upon,  then  and  in  fuch  cafe,  and  at  all  times  from  thenceforth,  all 
and  every  the  ufe  and  ufes,  trufl  and  trufts,  eftate  and  eftates  herein 
before  limited,  expreffed,  and  declared  of  or  concerning  the  fame, 
fliall  ceafe,  determine,  and  be  utterly  void  to  all  intents  and  purpofes ; 
and  the  fame  capital  meffuage,  lands,  tenements,  hereditaments,  and 
premifes,  fhall  from  thenceforth  remain  and  be  to  and  for  the  only 
proper  ufe  and  behoof  of  the  faid  Abraham  Barker  or  Cecilia  his 
wife,  or  the  furvivor  of  them,  io  fettling,  conveying,  and  affuring 
fuch  other  lands  and  tenements  as  aforefaid,  and  of  his  or  her  heirs 
and  affigns  for  ever :  and  to  and  for  no  other  ufe,  intent,  or  pur¬ 
pose  whatfoever  *,  any  thing  herein  contained  to  the  contrary  there- 
Covenant  to  levy  of  in  any  wife  notwithftanding.  0Ut),  for  the  confiderations  afore¬ 
faid,  and  for  barring  all  eftates  tail,  and  all  remainders  or  rever¬ 
sions  thereupon  expectant  and  depending,  if  any  be  now  fubfift- 
ing  and  unbarred  or  otherwife  undetermined,  of  and  in  the  faid  capi¬ 
tal  meffuage,  lands,  tenements,  hereditaments,  and  premifes,  hereby 
granted  and  releafed,  or  mentioned  to  be  hereby  granted  and  releafed, 
or  any  of  them,  or  any  part  thereof,  the  faid  Abraham  Barker  for 
himfelf  and  the  faid  Cecilia  his  wife,  his  and  her  heirs,  executors,  and 
adminiftrators,  and  the  faid  John  Barker  for  himfelf,  his  heirs,  exe¬ 
cutors,  and  adminiftrators,  do,  and  each  of  them  cloth,  refpedtive- 
ly  covenant,  promife,  and  grant,  to  and  with  the  faid  David  Ed¬ 
wards  and  Francis  Golding,  their  heirs,  executors,  and  adminiftra¬ 
tors,  by  thefe  prefents,  that  they  the  faid  Abraham  Barker  and  Cecilia 
his  wife,  and  John  Barker,  fhall  and  will,  at  the  cofts  and  charges  of 
the  faid  Abraham  Barker,  before  the  end  of  Michaelmas  term  next 
enfuing  the  date  hereof,  acknowlege  and  levy,  before  his  majefty’s 
juftices  of  the  court  of  common  pleas  at  Weftminfter,  one  or  more 
fine  or  fines,  fur  cognizance  de  droit ,  come  ceo,  &c.  with  proclamations 
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according  to  the  form  of  the  flatutes  in  that  cafe  made  and  provided,  N°.  II. 
and  the  ufual  courfe  of  fines  in  fuch  cafes  accuflomed,  unto  the  faid  Da-  v — v — 
vid  Edwards,  and  his  heirs,  of  the  faid  capital  mefluage,  lands,  tene¬ 
ments,  hereditaments,  andpremifes,  by  fuch  apt  and  convenient  names, 
quantities,  qualities,  number  of  acres,  and  other  descriptions  to  alcer- 
tain  the  fame,  as  fhall  be  thought  meet :  which  faid  fine  or  fines,  fo  as 
aforefaid  or  in  any  other  manner  levied  and  acknowleged,  or  to  be  levied 
and  acknowleged,  fhall  be  and  enure,  and  fhall  be  adjudged,  deemed, 
conflrued,  and  taken,  and  fo  are  and  were  meant  and  intended,  to  be 
and  enure,  and  are  hereby  declared  by  all  the  faid  parties  to  thefe  pre- 
ients  to  be  and  enure,  to  the  ufe  and  behoof  of  the  faid  David  Edwards, 
and  his  heirs  and  afligns ;  to  the  intent  and  purpofe  that  the  faid  David 
Edwards  may,  by  virtue  of  the  faid  fine  or  fines  fo  covenanted  and 
agreed  to  be  levied  as  aforefaid,  be  and  become  perfect  tenant  of  the  m  order  to  make 
freehold  of  the  faid  capital  mefluage,  lands,  tenements,  hereditaments,^”^  t0  the 
and  all  other  the  premifes,  to  the  end  that  one  or  more  good  and  per-  that  i  .^oyery 
fe<ft  common  recovery  or  recoveries  may  be  thereof  had  and  Suffered,  maybe  fuffcred} 
in  fuch  manner  as  is  hereinafter  for  that  purpofe  mentioned.  And  it  is 
hereby  declared  and  agreed  by  and  between  all  the  faid  parties  to  thefe 
prefents,  that  it  fhall  and  may  be  lawful  to  and  for  the  faid  Francis 
Golding,  at  the  cods  and  charges  of  the  faid  Abraham  Barker,  before 
the  end  of  Michaelmas  term  next  enfuing  the  date  hereof,  to  fue  forth 
and  profecute  out  of  his  majefly’s  high  court  of  chancery  one  more 
writ  or  writs  of  entry  fur  diffeijin  en  le  pofi^  returnable  before  his  ma¬ 
jefly’s  juftices  of  the  court  of  common  pleas  at  Weftminfter,  thereby 
demanding  by  apt  and  convenient  names,  quantities,  qualities,  num¬ 
ber  of  acres,  and  other  defcriptions,  the  faid  capital  mefluage,  lands, 
tenements,  hereditaments,  and  premifes,  againfl  the  faid  David  Ed¬ 
wards  ;  to  which  faid  writ,  or  writs,  of  entry  he  the  faid  David  Ed¬ 
wards  fhall  appear  gratis ,  either  in  his  own  proper  perfon,  or  by  his 
attorney  thereto  lawfully  authorized,  and  vouch  over  to  warranty  the 
faid  Abraham  Barker,  and  Cecilia  his  wife,  and  John  Barker  *  who 
fhall  alfo  gratis  appear  in  their  proper  perfons,  or  by]  their  attorney,  or 
attorneys,  thereto  lawfully  authorized,  and  enter  into  the  warranty, 
and  vouch  over  to  warranty  the  common  vouchee  of  the  fame  court ; 
who  fhall  alfo  appear,  and  after  imparlance  fhall  make  default-,  fo  as 
judgment  fhall  and  may  be  thereupon  had  and  given  for  the  faid  Fran¬ 
cis  Golding,  to  recover  the  faid  capital  mefluage,  lands,  tenements, 
hereditaments,  and  premifes,  againfl  the  faid  David  Edwards,  and  for 
him  to  recover  in  value  againfl  the  faid  Abraham  Barker,  and  Cecilia 
his  wife,  and  John  Barker,  and  for  them  to  recover  in  value  againfl 
the  faid  common  vouchee,  and  that  execution  fhall  and  may  be  there¬ 
upon  awarded  and  had  accordingly,  and  all  and  every  other  aft  Jfnd 
thing  be  done  and  executed,  needful  and  requifite  for  the  lufferingand 
Vol.  II.  *  *  perfecting 
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ules  in  this  deed, 


perfecting  of  fuch  common  recovery  or  recoveries,  with  vouchers  as 
afordaid.  And  it  is  hereby  further  declared  and  agreed  by  and  between 
all  the  faid  parties  to  thefe  prelents,  that  immediately  from  and  after 
the  fuffering  and  perfe&ing  of  the  faid  recovery  and  recoveries,  fo  as 
aforefaid,  or  in  any  other  manner,  -or  at  any  other  time  or  times,  fuf- 
fered  or  to  be  fuffered,  as  well  thefe  prefents  and  the  affurance  hereby 
made,  and  the  faid  fine  or  lines  fo  covenanted  to  be  levied  as  afore¬ 
faid,  as  alfo  the  faid  recovery  or  recoveries,  and  all'o  all  and  every 
other  fine  and  fines,  recovery  and  recoveries,  conveyances,  and  affu- 
rances  in  the  law  whatfoever  heretofore  had,  made,  levied,  fuffered, 
or  executed,  or  hereafter  to  be  had,  made,  levied,  fuffered,  or  exe¬ 
cuted,  of  the  faid  capital  meffuage,  lands,  tenements,  hereditaments, 
and  premiles,  or  any  of  them,  or  any  part  thereof,  by  and  between 
the  faid  parties  to  thefe  prefents  or  any  of  them,  or  whereunto  they  or 
any  of  them  are  or  fhall  be  parties  or  privies,  fhall  be  and  enure,  and 
fhall  be  adjudged,  deemed,  construed,  and  taken,  and  fo  are  and  were 
meant  and  intended,  to  be  and  enure,  and  the  recoveror  or  recoverors 
in  the  faid  recovery  or  recoveries  named  or  to  be  named,  and  his  or 
their  heirs,  fhall  ftand  and  be  feifed  of  the  faid  capital  meffuage,  lands, 
tenements,  hereditaments,  and  premifes,  and  of  every  part  and  parcel 
thereof,  to  the  ufes,  upon  the  trufts,  and  to  and  for  the  intents  and 
•  purpofes,  and  under  and  fubjedt  to  the  proviloes,  limitations,  and 
agreements,  hereinbefore-mentioned,  expreffed,  and  declared,  ofand 
Other  covenants  j  concerning  the  fame.  the  faid  Abraham  Barker,  party  hereunto, 

doth  hereby  for  himfelf,  his  heirs,  executors,  and  adminiftrators,  fur¬ 
ther  covenant,  promile,  grant,  and  agree,  to  and  with  the  faid  David 
Edwards  and  Francis  Golding,  their  heirs,  executors,  and  adminiftra¬ 
tors,  in  manner  and  form  following;  that  is  to  fay,  that  the  faid  capi¬ 
tal  meffuage,  lands,  tenements,  hereditaments,  and  premifes,  fhall  and 
may  at  all  times  hereafter  remain,  continue,  and  be,  to  and  for  the 
ufes  and  purpofes,  upon  the  trufts,  and  under  and  fubjedt  to  the  provi- 
foes,  limitations,  and  agreements,  herein  before- mentioned,  expreffed, 
and  declared,  of  and  concerning  the  fame;  and  fhall  and  may  be  peace¬ 
ably  and  quietly  had,  held,  and  enjoyed  accordingly,  without  any  law¬ 
ful  let  or  interruption  of  or  by  the  faid  Abraham  Barker  or  Cecilia  his 
wife,  parties  hereunto,  his  or  her  heirs  or  aOigns,  or  of  or  by  any  other 
perfon  or  perfons  lawfully  claiming  or  to  claim  from,  by,  or  under,  or 
in  truft  for  him,  her,  them,  or  any  of  them,  or  from,  by,  or  under 
his  or  her  anceftors,  or  any  of  them  ;  and  fhall  fo  remain,  continue, 
and  be,  free  and  clear,  and  freely  and  clearly  acquitted,  exonerated,  and 
difeharged,  or  otherwife  by  the  faid  Abraham  Barker,  or  Cecilia  his 
wife,  parties  hereunto,  his  or  her  heirs,  executors,  or  adminiftrators, 
wdland  fufficiently  faved,  defended,  kept  harmlefs,  and  indemnified  of, 
from,  and  againft  all  former  and  other  gifts,  grants,  bargains,  fales, 

leafes, 


for  quiet  enjoy 
ment. 


free  from  incum¬ 
brances  j 
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leafes,  mortgages,  eftates,  titles,  troubles,  charges,  and  incumbrances 
whatfoever,  had,  made,  done,  committed,  occafioned,  or  fuffered,  or 
to  be  had,  made,  done,  committed,  occafioned,  or  1'uffered,  by  the  laid 
Abraham  Barker,  or  Cecilia  his  wife,  or  by  his  or  her  anceftors,  or  any 
of  them,  or  by  his,  her,  their,  or  any  of  their  a£t,  means,  afient,  con- 
fent,  or  procurement :  3ui)  movcotm*  that  he  the  faid  Abraham  Bar- andfor  further 
ker,  and  Cecilia  his  wife,  parties  hereunto,  and  his  and  her  heirs,  and  aOunince. 
all  other  perfons  having  or  lawfully  claiming,  or  which  fhall  or  may 
have  or  lawfully  claim,  any  eftate,  right,  title,  truft,  or  intereft,  at 
law  or  in  equity,  of,  in,  to,  or  out  of,  the  faid  capital  mefiuage,  lands, 
tenements,  hereditaments,  and  premifes,  or  any  of  them,  or  any  part 
thereof,  by  of  under  or  in  truft  for  him,  her,  them,  or  any  of  them, 
or  by  or  under  his  or  her  anceftors  or  any  of  them,  fhall  and  will  from 
time  to  time,  and  at  all  times  hereafter,  upon  every  reafonable  requeft, 
and  at  the  cofts  and  charges,  of  the  faid  David  Edwards  and  Francis 
Golding,  or  either  of  them,  their  or  either  of  their  heirs,  executors, 
or  adminiftrators,  make,  do,  and  execute,  or  caufe  to  be  made,  done, 
and  executed,  all  fuch  further  and  other  lawful  and  reafonable  a£ts, 
deeds,  conveyances,  and  a  flu  ranees  in  the  law  whatfoever,  for  the  fur¬ 
ther,  better,  more  perfect,  and  abfolute  granting,  conveying,  fettling, 
and  aflfuring  of  the  fame  capital  mefiuage,  lands,  tenements,  heredi¬ 
taments,  and  premifes,  to  and  for  the  ufes  and  purpofes,  upon  the 
trufts,  and  under  and  fubjedt  to  the  provifoes,  limitations,  and  agree¬ 
ments,  herein  before-mentioned,  exprefled,  and  declared,  of  and  con¬ 
cerning  the  fame,  as  by  the  faid  David  Edwards  and  Francis  Golding 
or  either  of  them,  their  or  either  of  their  heirs,  executors,  or  admini¬ 
ftrators,  or  their  or  any  of  their  counfel  learned  in  the  law  lhall  be  rea- 
fonably  advifed,  deviled,  or  required  :  fo  as  fuch  further  afilirances 
contain  in  them  no  further  or  other  warranty  or  covenants  than  againft 
the  perfon  or  perfons,  his,  her,  or  their  heirs,  who  fhall  make  or  do 
the  fame  •,  and  fo  as  the  party  or  parties,  who  fhall  be  requefted  to 
make  fuch  further  afiurances,  be  not  compelled  or  compellable,  for 
making  or  doing  thereof,  to  go  and  travel  above  five  miles  from  his, 
her,  or  their  then  refpeeftive  dwellings,  or  places  of  abode.  pvofeitjet)  Power  of revo- 
latflp,  and  it  is  hereby  further  declared  and  agreed  by  and  between  catlon‘ 
all  the  parties  to  thefe  prefents,  that  it  fhall  and  may  be  lawful  to  and 
for  the  faid  Abraham  Barker  and  Cecilia  his  wife,  John  Barker  and 
Katherine  his  intended  wife,  and  David  Edwards,  at  any  time  or  times 
hereafter,  during  their  joint  lives,  by  any  writing  or  writings  under 
their  refpeftive  hands  and  feals  and  attefted  by  two  cr  more  credible 
witnefies,  to  revoke,  make  void,  alter,  or  change  all  and  every  or  any 
the  ufe  and  ufes,  eftate  and  eftates,  herein  and  hereby  before  limited 
and  declared,  or  mentioned  or  intended  to  be  limited  and  declared,  of 
and  in  the  capital  mefiuage,  lands,  tenements,  hereditaments,  and 

*  *  2  premifes 
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premifes  aforefaid,  or  if  and  in  any  part  or  parcel  thereof,  and  to  de¬ 
clare  new  and  other  ufes  of  the  fame,  or  of  any  part  or  parcel  thereof, 
any  thing  herein  contained  to  the  contrary  thereof  in  any  wife  notwith- 
Conciufion,  {landing.  3iU  ttritltefg  tD&nxof  the  parties  to  thefe  prefents  their  hands 
and  feals  have  fubfcribed  and  fet,  the  day  and  year  firft  above  written. 


Sealed,  and  delivered,  being 
firft  duly  ftamped,  in  the 
prefence  of 
George  Carter. 

William  Browne. 


Abraham  Barker.  (L.  S.) 
Cecilia  Barker.  (L.  S.) 
David  Edwards.  (L.  S.) 
Francis  Golding.  (L.  S.) 
Charles  Browne.  (L.  S.) 
Richard  Moore.  (L.  S.) 
John  Barker.  (L.  S.) 
Katherine  Edwards.  (L.  S.) 
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N°.  III. 

An  Obligation,  wBond,  with  Condition  for  the 
Payment  of  Money . 

0  C&  nil  mm  by  thefe  prefents,  that  I  David  Edwards,  of  Lin¬ 
coln’s  Inn  in  the  county  of  Middlefex,  efquire,  am  held  and  firmly 
bound  to  Abraham  Barker  of  Dale-Hall  in  the  county  of  Norfolk,  ef¬ 
quire,  in  ten  thoufand  pounds  of  lawful  money  of  Great  Britain,  to  be 
paid  to  the  faid  Abraham  Barker,  or  his  certain  attorney,  executors, 
adminiflrators,  or  afligns;  for  which  payment  well  and  truly  to  be 
made,  I  bind  myfelf,  my  heirs,  executors,  and  adminiflrators,  firmly 
by  thefe  prefents,  fealed  with  my  feal.  Dated  the  fourth  day  of  Sep¬ 
tember  in  the  twenty  firft  year  of  the  reign  of  our  fovereign  lord 
George  the  fecond  by  the  grace  of  God  king  of  Great  Britain, 
France,  and  Ireland,  defender  of  the  faith,  and  fo  forth,  and  in  the 
year  of  our  Lord  one  thoufand,  feven  hundred,  and  forty  feven. 

condition  of  this  obligation  is  fuch,  that  if  the  above  bounden 
David  Edwards,  his  heirs,  executors,  or  adminiflrators,  do  and  fhali 
well  and  truly  pay,  or  caufe  to  be  paid,  unto  the  above  named  Abraham 
Barker,  his  executors,  adminiflrators,  or  affigns,  the  full  fum  of  five 
thoufand  pounds  of  lawful  Britifh  money,  with  lawful  interefl  for  the 
fame,  on  the  fourth  day  of  March  next  enfuing  the  date  of  the  above 
written  obligation,  then  this  obligation  fhali  be  void  and  of  none  effett, 
or  elfe  fhali  be  and  remain  in  full  force  and  virtue. 

Sealed,  and  delivered,  being  David  Edwards.  (L.  S.) 

firfl  duly  flamped,  in  the 
prefence  of 
George  Carter. 

William  Browne. 


N°.  IV. 
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N°.  IV. 

A  F  i  n  e  of  Lands ,  fur  Cognizance  de  Droit,  come  ceo,  &c. 


§.  i.  Writ  of  Covenant ;  or  Praecipe. 


g  6  0  E  0  C  the  fecond  by  the  grace  of  God  of  Great  Britain, 
France,  and  Ireland  king,  defender  of  the  faith,  and  fo  forth  ;  to 
the  IherifF  of  Norfolk,  greeting.  CammantJ  Abraham  Barker,  efquire, 
and  Cecilia  his  wife,  and  John  Barker,  efquire,  that  juftly  and  without 
delay  they  perform  to  David  Edwards,  efquire,  the  covenant  made  be¬ 
tween  them  of  two  meffuages,  two  gardens,  three  hundred  acres  of 
land,  one  hundred  acres  of  meadow,  two  hundred  acres  of  pafture,  and 
fifty  acres  of  wood,  with  the  appurtenances,  in  Dale  ;  and  unlefs  they 
fhall  fo  do,  and  if  the  faid  David  fhall  give  you  fecurity  of  profecuting 
his  claim,  then  fummon  by  good  fummoners  the  faid  Abraham,  Ceci¬ 
lia,  and  John,  that  they  appear  before  our  juftices,  at  Weftminfter, 
from  the  day  of  faint  Michael  in  one  month,  to  fhew  wherefore  they 
have  not  done  it :  and  have  you  there  the  fummoners,  and  this  writ. 
£f£Utucf0  ourfelf  at  Weftminfter,  the  ninth  day  of  O&ober,  in  the 
twenty  firftyearof  our  reign. 


Sheriffs  return,  Pledges  of  (  John  Doe. 

profecution,  (  Richard  Roe. 


Summoners  of  the  within 
named  Abraham,  Cecilia, 
and  John. 


John  Den. 
Richard  Fen. 


§.2.  The  Licence  to  agree. 

Norfolk,  l  UDaOid  efquire,  gives  to  the  lord  the  king  ten 

to  wit.  5  marks,  for  licence  to  agree  with  Abraham  Barker,  efquire, 
of  a  plea  of  covenant  of  two  meftliages,  two  gardens,  three  hundred 
acres  of  land,  one  hundred  acres  of  meadow,  two  hundred  acres  of 
pafture,  and  fifty  acres  of  wood,  with  the  appurtenances,  in  Dale. 


§.3.  The  Concord. 

2i\\b  tfje  agreement  fuel),  to  wit,  that  the  aforefaid  Abraham, 
Cecilia,  and  John,  have  acknowleged  the  aforefaid  tenements,  with 

the 


/ 
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the  appurtenances,  to  be  the  right  of  him  the  faid  David,  as  thofe 
which  the  faid  David  hath  of  the  gift  of  the  aforeiaid  Abraham,  Ce¬ 
cilia,  and  John;  and  thofe  they  have  remifed  and  quitted  claim,  from 
them  and  their  heirs,  to  the  aforefaid  DAvid  and  his  heirs  for  ever. 
And  further,  the  fame  Abraham,  Cecilia,  and  John,  have  granted, 
for  themfelves  and  their  heirs,  that  they  will  warrant  to  the  aforefaid 
David,  and  his  heirs,  the  aforefaid  tenements,  with  the  appurtenances, 
againlt  all  men  for  ever.  And  for  this  recognition,  remile,  quit* claim, 
warranty,  fine,  and  agreement,  the  faid  David  hath  given  to  the  faid 
Abraham,  Cecilia,  and  John,  two  hundred  pounds  llerling. 


§.  4.  The  Note ,  or  Abftratt.. 

Norfolk,  1  Bettoeen  David  Edwards,  efquire,  complainant,  and  A- 
to  wit.  f  braham  Barker,  efquire,  and  Cecilia  his  wife,  and  John 
Barker,  efquire,  deforciants,  ot  two  mefiuages,  two  gardens,  three 
hundred  acres  of  land,  one  hundred  acres  of  meadow,  two  hundred 
acres  of  pafture,  and  fifty  acres  of  wood,  with  the  appurtenances,  in 
Dale,  whereupon  a  plea  of  covenant  was  fummoned  between  them  ; 
to  wit,  that  the  faid  Abraham,  Cecilia,  and  John,  have  acknowleged 
the  aforefaid  tenements,  with  the  appurtenances,  to  be  the  right  of 
him  the  faid  David,  as  thofe  which  the  faid  David  hath  of  the  gift  of  the 
aforefaid  Abraham,  Cecilia,  and  John  *,  and  thofe  they  have  remifed 
and  quitted  claim,  from  them  and  their  heirs,  to  the  aforefaid  David 
and  his  heirs  for  ever.  And  further,  the  fame  Abraham,  Ceciha,  and 
John,  have  granted  for  themfelves,  and  their  heirs,  that  they  will  war¬ 
rant  to  the  aforefaid  David,  and  his  heirs,  the  aforefaid  tenements* 
with  the  appurtenances,  againfi:  all  men  for  ever.  And  for  this  recog¬ 
nition,  remife,  quit-claim,  warranty,  fine,  and  agreement,  the  faid 
David  hath  given  to  the  faid  Abraham,  Cecilia,  and  John,  two  hum 
dred  pounds  fterling. 

§.  5.  The  Foot ,  Chirograph ,  or  Indentures ,  of  the  FirtE. 

Norfolk,  I  10  the  final  agreement,  made  in  the  court  of  the  lord 
to  wit.  )  the  king  at  Weitminiter,  from  the  day  of  faint  Michael 
in  one  month,  in  the  twenty  firft  year  of  the  reign  of  the  lord  George 
the  fecond  by  the  grace  of  God  of  Great  Britain,  France,  and  Ireland 
king,  defender  of  the  faith,  and  fo  forth,  before  John  Willes,  Thomas 
Abney,  Thomas  Burnet,  and  Thomas  Birch,  juftices,  and  other  faith¬ 
ful  fubjefls  of  the  lord  the  king  then  there  prelent,  between  David  Ed¬ 
wards,  efquire,  complainant,  and  Abraham  Barker,  efquire,  and  Ce¬ 
cilia 
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cilia  his  wife,  and  John  Barker,  efquire,  deforciants,  of  two  mefiuages, 
two  gardens,  three  hundred  acres  of  land,  one  hundred  acres  of  mea¬ 
dow,  two  hundred  acres  of  pafture,  and  fifty  acres  of  wood,  with  the 
appurtenances,  in  Dale,  whereupon  a  plea  of  covenant  was  fummoned 
between  them  in  the  laid  court;  to  wit,  that  the  aforefaid  Abraham, 
Cecilia,  and  John,  have  acknowleged  the  aforefaid  tenements,  with 
the  appurtenances,  to  be  the  right  of  him  the  faid  David,  as  thofe 
which  the  faid  David  hath  of  the  gift  of  the  aforefaid  Abraham,  Ce¬ 
cilia,  and  John ;  and  thofe  they  have  remifed  and  quitted  claim,  from 
them  and  their  heirs,  to  the  aforefaid  David  and  his  heirs  for  ever. 
And  further,  the  fame  Abraham,  Cecilia,  and  John,  have  granted  for 
themfelves  and  their  heirs,  that  they  will  warrant  to  the  aforefaid  David 
and  his  heirs,  the  aforefaid  tenements,  with  the  appurtenances,  againft 
all  men  forever.  And  for  this  recognition,  remife,  quit-claim,  war¬ 
ranty,  fine,  and  agreement,  the  faid  David  hath  given  to  the  faid  Abra¬ 
ham,  Cecilia,  and  John,  two  hundred  pounds. fterling. 

§.  6.  Proclamations ,  endorfed  upon  the  Fine,  according  to  the  Statutes. 

firft  proclamation  was  made  the  fixteenth  day  of  November,  in 
the  term  of  faint  Michael,  in  the  twenty  firft  year  of  the  king  within- 
written. 

Cjje  fcconti  proclamation  was  made  the  fourth  day  of  February,  in 
the  term  of  faint  Hilary,  in  the  twenty  firft  year  of  the  king  within- 
written. 

proclamation  was  made  the  thirteenth  day  of  May,  in  the 
term  of  Eafter,  in  the  twenty  firft  year  of  the  king  withinwritten. 

C1)C  fourti)  proclamation  was  made  the  twenty  eighth  day  of  June, 
in  the  term  of  the  holy  Trinity,  in  the  twenty  fecond  year  of  the  king 
withinwritten. 
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N°.  V. 

A  common  Recovery  of  Lands  %  with  *  double  Voucher • 

§.  i.  Writ  of  Entry  fur  DilTeifin  in  the  Poll ;  cr>  Praecipe. 

it  £>  1ft  CfJ  <fc  the  fecond  by  the  grace  of  God  of  Great  Britain, 

France,  and  Ireland  king,  defender  of  the  faith,  and  fo  forth;  to 
the  fiieriff  of  Norfolk,  greeting.  Commatlh  David  Edwards,  efquire, 
that  juftly  and  without  delay  he  render  to  Francis  Golding,  clerk,  two 
mefiuages,  two  gardens,  three  hundred  acres  of  land,  one  hundred 
acres  of  meadow,  two  hundred  acres  of  pafture,  and  fifty  acres  of  wood, 
with  the  appurtenances,  in  Dale,  which  he  claims  to  be  his  right  and 
inheritance,  and  into  which  the  faid  David  hath  not  entry,  unlefs  after 
the  diffeifin,  which  Hugh  Hunt  thereof  unjuftly,  and  without  judg¬ 
ment,  hath  made  to  the  aforefaid  Francis,  within  thirty  years  now  laft 
paft,  as  he  faith,  and  whereupon  he  complains  that  the  aforefaid  Da¬ 
vid  deforceth  him.  And  unlefs  he  fhall  fo  do,  and  if  the  faid  Francis 
ftiall  give  you  fecurity  of  profecuting  his  claim,  then  fummon  by  good 
fummoners  the  faid  David,  that  he  appear  before  ourjuftices  at  Weft- 
minder,  on  the  oflave  of  faint  Martin,  to  ftiew  wherefore  he  hath  not 
done  it :  and  have  you  there  the  fummoners,  and  this  writ.  iiCUtncftf 
ourfelf  at  Weftminfter,  the  twenty  ninth  day  of  O&ober,  in  the  twenty 
firft  year  of  our  reign. 

Pledges  of  (John  Doe.  Summoners  of  thee  John  Den.  Sheriff*.  ret». 

profecution,  l  Richard  Roe.  withinnamed  David,  (  Richard  Fen. 


§.2.  Exemplification  of  the  Recovery  Roll. 


<3  CD  £>  lil  <0  <&  the  fecond  by  the  grace  of  God  of  Great  Britain, 
France,  and  Ireland  king,  defender  of  the  faith,  and  fo  forth  ;  to  all 
to  whom  thefe  our  prefent  letters  fhall  come,  greeting.  IknoU)  pe, 
that  among  the  pleas  of  land,  enrolled  at  Weftminfter,  before  Sir 
John  Willes,  knight,  and  his  fellows,  our  juftices  of  the  bench,  Of 
the  term  of  faint  Michael,  in  the  twenty  firft  year  of  our  reign,  upon 
the  fifty  fecond  roll  it  is  thus  contained.  Ctltrp  returnable  on  the  oc-  Return. 


*  Note,  that  if  the  recovery  be  had  with  fmgle  voucher,  the  parts  marked  ‘ 
i  §.  2.  are  omitted. 

VOL.  II. 


thus” 


*  *  * 


tave 


N*.  V. 


Co.uflt- 


£fplee*. 


Defence  of  the 
•cnant. 

Voucher. 

“  Warranty. 


“Demand  againft 
“  the  vouchee. 


*  Count. 


“  Defence  of  the 
“  vouchee. 

“  Second  voucher, 
Warranty. 
Demand  againft 
the  common 
vouchee. 


Defence  of  the 
•ommon  vouchee, 

Pica,  ml  dijfeijln. 
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tave  of  faint  Martin,  to  wit :  Francis  Golding,  clerk,  in 

his  proper  perfon  demandeth  againft  David  Edwards,  efquire,  two 
mefluages,  two  gardens,  three  hundred  acres  of  land,  one  hundred 
acres  of  meadow,  two  hundred  acres  of  pafture,  and  fifty  acres  of 
wood,  with  the  appurtenances,  in  Dale,  as  his  right  and  inheritance, 
and  into  which  the  faid  David  hath  not  entry,  unlefs  after  the  difiefin, 
which  Hugh  Hunt  thereof  unjuftly,  and  without  judgment,  hath 
made  to  the  aforefaid  Francis,  within  thirty  years  now  laft  pah.  And 
whereupon  he  faith,  that  he  himfelf  was  feifed  of  the  tenements  afore¬ 
faid,  with  the  appurtenances,  in  his  demefne  as  of  fee  and  right,  in 
time  of  peace,  in  the  time  of  the  lord  the  king  that  now  is,  by  taking 
the  profits  thereof  to  the  value  [*  of  fix  fhillings  and  eight  pence,  and 
more,  in  rents,  corn,  and  grafs :]  and  into  which  [the  faid  David 
hath  not  entry,  unlefs  as  aforefaid  :]  and  thereupon  he  bringeth 
fuit,  [and  good  proof.]  0nD  the  faid  David  in  his  proper  perfon 
comes  and  defendeth  his  right,  when  [and  where  it  fhall  behove  him,] 
and  thereupon  voucheth  to  warranty  “  John  Barker,  efquire ;  who  is 
c<  prefent  here  in  court  in  his  proper  perfon,  and  the  tenements  afore - 
“  faid  with  the  appurtenances  to  him  freely  warranteth,  [and  prays  that 
ec  the  faid  FYancis  may  count  againft  him.]  hereupon  the  faid' 

c<  Francis  demandeth  againft  the  faid  John,  tenant  by  his  own  war- 
c<  ranty,  the  tenements  aforefaid  with  the  appurtenances,  in  form  afore- 
46  faid,  £f 1c.  And  whereupon  he  faith,  that  he  himfelf  was  feifed  of  the 
<c  tenements  aforefaid,  with  the  appurtenances,  in  his  demefne  as  of 
44  fee  and  right,  in  time  of  peace,  in  the  time  of  the  lord  the  king 
44  that  now  is,  by  taking  the  profits  thereof  to  the  value,  &c.  And  into 
44  which,  &c.  And  thereupon  he  bringeth  fuit,  &c.  Hut)  the  aforefaid 
44  John,  tenant  by  his  own  warranty,  defends  his  right,  when,  &c.  and 
44  thereupon  he  further  voucheth  to  warranty”  Jacob  Morland  ;  who  is 
prefent  here  in  court  in  his  proper  perfon,  and  the  tenements  aforefaid, 
with  the  appurtenances,  to  him  freely  warranteth,  &c.  Hut)  hereupon 
the  faid  Francis  demandeth  againft  the  faid  Jacob,  tenant  by  his  own 
warranty,  the  tenements  aforefaid,  with  the  appurtenances,  in  form 
aforefaid,  &c.  And  whereupon  he  faith,  that  he  himfelf  was  feifed  of 
the  tenements  aforefaid,  with  the  appurtenances,  in  his  demefne  as  of 
fee  and  right,  in  time  of  peace,  in  the  time  of  the  lord  the  king  that 
now  is,  by  taking  the  profits  thereof  to  the  value,  &c.  And  into  which, 
&c.  And  thereupon  he  bringeth  fuit,  &c.  3 US  the  aforefaid  Jacob, 

tenant  by  his  own  warranty,  defends  his  right,  when,  &V.  And  faith 
that  the  aforelaid  Hugh  did  not  diffeife  the  aforefaid  Francis  of  the  te¬ 
nements  aforefaid,  as  the  aforefiid  Francis  by  his  writ  and  count  afore- 


*  The  claufes,  between  hooks,,  are  no  otherwife  exprefled  In  the  record  than  by 
an  &c. 

faid 
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faid  above  doth  fuppofe  :  and  of  this  he  puts  himfelf  upon  the  country.  N°.  V. 
0nti  the  aforefaid  Francis  thereupon  craveth  leave  to  imparl-,  and  hejJ-^^ 
hath  it.  And  afterwards  the  aforefaid  Francis  cometh  again  here  into 
court  in  this  fame  term  in  his  proper  perfon,  and  the  aforefaid  Jacob,  Default  of  the 
though  folemnly  called,  cometh  not  again,  but  hath  departed  in  con- commonvouchce* 
tempt  of  the  court,  and  maketh  default.  ‘Cficrcforc  it 10  tonOtlcret),  Judgment  for  the 
that  the  aforefaid  Francis  do  recover  his  feifin  againft  the  aforefaid  p)a-demandailt‘ 
vid  of  the  tenements  aforefaid,  with  the  appurtenances  ;  and  that  theRecoveryin 
faid  David  have  of  the  land  of  the  aforefaid  “  John,  to  the  value  [ofvaJuc* 

“  the  tenements  aforefaid  j]  and  further,  that  the  faid  John,  have  of 
“  the  land  of  the  faid”  Jacob  to  the  value  [of  the  tenements  aforefaid.] 

And  the  faid  Jacob  in  mercy.  £tn&  hereupon  the  faid  Francis  prays  a  writ  Amercement, 
of  the  lord  the  king,  to  be  dire&ed  to  the  fheriff  of  the  county  aforefaid, 
to  caufe  him  to  have  full  feifin  of  the  tenements  aforefaid  with  the  ap- 
pertenances:  and  it  is  granted  unto  him,  returnable  here  without  de- Award i  of  the 
lay.  Afterwards,  that  is  to  fay,  the  twent/  eighth  day  of  November n>  an 
in  this  fame  term,  here  cometh  the  faid  Francis  in  his  proper  perfon ; 
and  the  fheriff,  namely  fir  Charles  Thompfon,  knight,  now  lendeth, 
that  he  by  virtue  of  the  writ  aforefaid  to  him  direfted,  on  the  twenty 
fourth  day  of  the  fame  month,  did  caufe  the  faid  Francis  to  have  full 
feifin  of  the  tenements  aforefaid  with  the  appurtenances,  as  he  was  com¬ 
manded.  £111  anti  angular  which  premifes,  at  the  requefl  of  the  faid  Exemplification 
Francis,  by  the  tenor  of  thefe  prefents  we  have  held  good  to  be  exem- conCinued‘ 
plified.  In  teftimony  whereof  we  have  caufed  our  feal,  appointed  for 
fealing  writs  in  the  bench  aforefaid,  to  be  affixed  to  thefe  prefents. 

S®lttncf0  fir  John  Willes,  knight,  at  Weflminfter,  the  twenty  eighth  Tejie, 
day  of  November,  in  the  twenty  firft  year  of  our  reign. 

Cooke.. 


THE  END.. 


